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Rules and Regulations 
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Vol. 71, No. 246 


Friday, December: 22, 2006 


This section of the FEDERAL REGISTER 
contains regulatory documents having general 
applicability and legal effect, most of which 
are keyed to and codified in the Code of 
Federal Regulations, which is published under 
50 titles pursuant to 44 U.S.C. 1510. 


The Code of Federal Regulations is sold by 
the Superintendent of Documents. Prices of 
new books are listed in the first FEDERAL 
REGISTER issue of each week. 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 915 


[Docket No. AMS-FV-06-0170; FV07-915- 
1 IFR] 


Avocados Grown in South Florida; 
Suspension of Weekly Handler 
Reporting Requirements 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Interim final rule with request 
for comments. 


SUMMARY: This rule changes the 
reporting requirements currently 
prescribed under the marketing order 
for avocados grown in South Florida 
(order). The order regulates the handling 
of avocados grown in South Florida and 
is administered locally by the Avocado 
Administrative Committee (Committee). 
This rule indefinitely suspends the 
weekly handler reporting requirements 
specified under the order. The * 
information from the weekly reports is 
no longer being used by the industry or 
the Committee staff and the germane 
information is available from other 
sources. This action reduces the 
reporting burden on handlers, while 
aligning information collection 
requirements with the needs of the 


industry. 


DATES: Effective December 26, 2006; 
comments received by February 20, 
2007 will be considered prior to 
issuance of a final rule. 


ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this rule. Comments must be 
sent to the Docket Clerk, Marketing 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue, SW., STOP 
0237, Washington, DC 20250-0237; Fax: 
(202) 720-8938; E-mail: 


moab.docketclerk@usda.gov; or Internet: 
http://www.regulations.gov. All 
comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be made available for public 
inspection in the Office of the Docket 
Clerk during regular business hours, or 
can be viewed at: http:// 
www.ams.usda.gov/fv/moab.html. 

FOR FURTHER INFORMATION CONTACT: 
William G. Pimental, Marketing 
Specialist, or Christian D. Nissen, 
Regional Manager, Southeast Marketing 
Field Office, Marketing Order 
Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA; 
Telephone: (863) 324-3375, Fax: (863) 
325-8793 or E-mail: 
William.Pimental@usda.gov or 
Christian.Nissen@usda.gov, 
respectively. 

Small businesses may request 
information on complying with this 
regulation by contacting Jay Guerber, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1400 Independence 
Avenue, SW., STOP 0237, Washington, 
DC 20250-0237; Telephone: (202) 720— 
2491, Fax: (202) 720-8938, or E-mail: 
Jay.Guerber@usda.gov. 


SUPPLEMENTARY INFORMATION: This rule 
is issued under Marketing Agreement 
No. 121 and Marketing Order No. 915, 
both as amended (7 CFR part 915), 
regulating the handling of avocados 
grown in South Florida, hereinafter 
referred to as the ‘‘order.”’ The order is 
effective under the Agricultural 
Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 601-674), hereinafter 
referred to as the “Act.” 

The Department of Agriculture 
(USDA) is issuing this rule in 
conformance with Executive Order 
12866. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. This rule is not intended to 
have retroactive effect. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 608c(15)(A) of the Act, any 
handler subject to an order may file 
with USDA a petition stating that the 
order, any provision of the order, or any 


obligation imposed in connection with 
the order is not in accordance with law 
and request a modification of the order 
or to be exempted therefrom. A handler 
is afforded the opportunity for a hearing 
on the petition. After the hearing USDA 
would rule on the petition. The Act 
provides that the district court of the 
United States in any district in which 
the handler is an inhabitant, or has his 
or her principal place of business, has 
jurisdiction to review USDA’s ruling on 
the petition, provided an action is filed 
not later than 20 days after the date of 
the entry of the ruling. 


This rule changes the reporting 
requirements currently prescribed under 
the order by indefinitely suspending the 
weekly handler reporting requirements. 
The information from the weekly report 
is no longer being used by the industry 
or the Committee staff and the germane 
information is available from other 
sources. This action reduces the 
reporting burden on handlers, while 
aligning information collection 
requirements with the needs of the 
industry. The Committee unanimously 
recommended this change at a meeting 
on April 19, 2006. 


Section 915.60 of the avocado - 
marketing order provides authority for 
the Committee to require handlers to file 
reports and provide other information as 
may be necessary for the Committee to 
perform its duties. Section 915.150 of 
the order’s rules and regulations 


“specifies the requisite reporting 


requirements, containing, in part, 
provisions requiring handlers to submit 
a weekly report. 


This rule revises § 915.150 by 
indefinitely suspending paragraphs (a), 
(b), and (c) which specify the weekly 
handler reporting requirements. Prior to 
this action, handlers were required to 
submit a weekly report to the , 
Committee listing all avocados handled, 
the disposition of each lot of 
noncertified avocados removed from 
handler’s premises, and each lot of 
noncertified avocados received from 
another district. The Committee 
provided a form to assist handlers with 
supplying the required information. 
This information was compiled into a 
report which was made available to the 
industry. The Committee also used this 
data for statistical reporting purposes, to 
assess handlers, and for program 
compliance. 
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When instituted, the information from 
the weekly reports was adequate for 
industry and Committee needs. 
However, for the past several seasons, 
the industry has stopped requesting the 
reports compiled from the weekly data. 
The Committee believes timely data is 
necessary for the information to be 
valuable. The industry is still interested 
in the volume of avocados handled, but 
weekly reports are not timely enough to 
be beneficial when it comes to using 
such information to help growers and 
handlers make harvesting and packing 
decisions. 

In addition to the weekly reporting 
information, the Committee staff also 
receives daily shipment information for 
all avocado handlers from the Federal- 
State Inspection Service (FSIS). This 
information is collected from handlers 
at the time of inspection and includes 
information on the volume packed. The 
Committee staff uses this information to 
generate daily shipping reports. The 
reports generated from the FSIS 
information are more accurate and 
timely, and the industry finds this 
information to be more beneficial. As 
such, the Committee staff has stopped 
generating reports based on the weekly 
information. 

Further, the Committee has found 
reporting at the time of inspection to be 
an effective and efficient way of 
collecting information. Recently, the 
rules and regulations were amended to 
require handlers to report added 
information to the FSIS at the time of 
inspection (70 FR 59622, October 13, 
2005). With that change, handlers are 
now required to provide information 
regarding the number of avocados 
packed per container, in addition to the 
previous requirement that handlers 
provide the number and sizes of 
containers packed. 

In comparison, handlers find weekly 
reporting to be time consuming and that 
it places an additional burden on their 
staff to ensure weekly reports are 
submitted. Also, with some of the 
information contained in the weekly 
report already being reported at the time 
of inspection, it represents a duplication 
of effort. 

At one time, the Committee staff used 
the information from the weekly 
handler reports for statistical reporting 
purposes, to assess handlers, and for 
program compliance. However, they too 
have found the information in the daily 
shipment reports to be more useful, and 
of more interest to the industry. Further, 
the Committee staff has not been using 
the weekly reports to support program 
operations or for compliance purposes 
for some time. The information needed 
for Committee operations, marketing 


policies, and compliance is available . 
from the daily inspection information 
provided by FSIS and from other 
sources. 

In addition, damages sustained from 
hurricanes in 2004 and 2005 resulted in 
a substantial reduction in assessment 
income. This rule reduces the amount of 
time required by the Committee staff to 
monitor handler reports. Thus, this rule 
offers the potential for cost savings. 

This action indefinitely suspends the 
provisions requiring the submission of 
the weekly handler report. The 
information collected under this 
requirement is no longer being utilized 
and is not necessary for the operations 
of the order. This action reduces the 
reporting burden on handlers and 
lessens the reporting oversight demands 
on the Committee staff. Therefore, the 
Committee voted unanimously to 
suspend § 915.150 paragraphs (a), (b), 
and (c). 

Section 8e of the Act provides that 
when certain domestically produced 
commodities, including avocados, are 
regulated under a Federal marketing 
order, imports of that commodity must 
meet the same or comparable grade, 
size, quality, and maturity requirements. 
As this rule changes the reporting 
requirements under the domestic 
handling regulations, no corresponding 
changes to the import regulations are 
required. 


Initial Regulatory Flexibility Analysis 


Pursuant to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Agricultural Marketing Service (AMS) 
has considered the economic impact of 
this action on small entities. 
Accordingly, AMS has prepared this 
initial regulatory flexibility analysis. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and the rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially 
small entities acting on their own 
behalf. Thus, both statutes have small 
entity orientation and compatibility. 

There are approximately 300 
producers of avocados in the production 
area and approximately 35 handlers 
subject to regulation under the order. 
Small agricultural producers are defined 
by the Small Business Administration 
(SBA) as those having annual receipts of 
less than $750,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $6,500,000 (13 CFR 121.201). 


According to the National 
Agricultural Statistics Service and 
Committee data, the average price for 
Florida avocados during the 2005-06 
season was around $46.75 per 55-pound 
bushel container, and total shipments 
were near 470,000 55-pound bushel 
equivalents. Using the average price and 
shipment information provided by the 
Committee, the majority of avocado 
handlers could be considered small 
businesses under the SBA definition. In 
addition, based on avocado production, 
grower prices, and the total number of 
Florida avocado growers, the average 
annual grower revenue is less than 
$750,000. Thus, the majority of Florida 
avocado producers may also be 
classified as small entities. 

This rule changes the reporting 
requirements currently prescribed under 
the order. This rule suspends the 
weekly handler reporting requirements 
required under the order. The 
information from the weekly report is 
no longer being used by the industry or 
the Committee staff and the germane 
information is available from other 
sources. This action reduces the 
reporting burden on handlers, while 
aligning information collection 
requirements with the needs of the 
industry. This rule revises § 915.150, 
which specifies the requisite reporting 
requirements. Authority for this action 
is provided for in § 915.60 of the order. 
The Committee unanimously 
recommended this change at a meeting 
held on April 19, 2006. 

This rule is not expected to result in 
any additional costs for handlers. This 
rule reduces the reporting burden on 
handlers by indefinitely suspending the 
provisions requiring the submission of a 
weekly report. It also reduces the 
amount of time required by the 
Committee staff to monitor and review 
handler reports. Thus, this rule offers 
the potential for cost savings. The 
potential reduction in costs would 
benefit all handlers regardless of their 
size. Consequently, the benefits of this 
rule are expected to be equally available 
to all. 

The Committee discussed keeping the 
weekly reporting requirements in place 
as an alternative to this action. 
However, the Committee believes 
continuing to collect information that is 
no longer being utilized by the industry 
or the Committee staff is unnecessary. 
Therefore, this alternative was rejected. 

This rule will not impose any 
additional reporting or recordkeeping 
requirements on either small or large 
avocado handlers. The form, FV—215, 
“Avocado Handlers Weekly Report 
Form” is currently approved under 
OMB No. 0581-0189, Generic OMB 


Federal Register/Vol. 71, No. 246/Friday, December 22, 2006/ Rules and Regulations 


76899 


Fruit Crops. The suspension of the 
reporting requirement would reduce the 
overall burden for that collection by 54 
hours. As with all Federal marketing 
order programs, reports and forms are 
periodically reviewed to reduce 
information requirements and 
duplication by industry and public 
sector agencies. In addition, USDA has 
not identified any relevant Federal rules 
that duplicate, overlap or conflict with 
this rule. 

The AMS is committed to complying 
with the E-Government Act, to promote 
the use of the Internet and other 
information technologies to provide 
increased opportunities for citizen 
access to Government information and 
services, and for other purposes. 

Further, the Committee’s meeting was 
widely publicized throughout the ~ 
avocado industry and all interested 
persons were invited to attend the 
meeting and participate in Committee 
deliberations. Like all Committee 
meetings, the April 19, 2006, meeting 
was a public meeting and all entities, 
both large and small, were able to 
express their views on this issue. 
Finally, interested persons are invited to 
submit information on the regulatory 
and informational impacts of this action 
on small businesses. 

A small business guide on complying 
with fruit, vegetable, and specialty crop 
marketing agreements and orders may 
be viewed at: http://www.ams.usda.gov/ 
fv/moab.html. Any questions about the 
compliance guide should be sent to Jay 
Guerber at the previously mentioned 
address in the FOR FURTHER INFORMATION 
CONTACT section. 

This rule invites comments on 
changes to the reporting requirements 
currently prescribed under the Florida 
avocado marketing order. Any 
comments received will be considered 
prior to finalization of this rule. 

After consideration of all relevant 
material presented, including the 
Committee’s recommendation, and 
other information, it is found that this 
interim final rule, as hereinafter set 
forth, will tend to effectuate the 
declared policy of the Act. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined upon good cause 
that it is impracticable, unnecessary, 
and contrary to the public interest to 
give preliminary notice prior to putting 
this rule into effect and that good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register 
because: (1) The season has started and 
handlers are filing reports at this time; 
(2) this rule relaxes the reporting burden 
on handlers; (3) the Committee 
unanimously recommended these 


changes at a public meeting and 
interested parties had an opportunity to 
provide input; and (4) this rule provides 
a 60-day comment period and an 
comments received will be considered 
prior to finalization of this rule. 


List of Subjects in 7 CFR Part 915 


Avocados, Marketing agreements, 
Reporting and recordkeeping 
requirements. 

w For the reasons set forth in the 
preamble, 7 CFR ne 915 is amended as 
follows: 


PART 915—AVOCADOS GROWN IN 
SOUTH FLORIDA 


@ 1. The authority citation for 7 CFR 
part 915 continues to read as follows: 
Authority: 7 U.S.C. 601-674. 


§915.150 [Suspended in part] 


@ 2. In § 915.150, paragraphs (a), (b) and 
(c) are suspended indefinitely. 


Dated: December 18, 2006. 


_ Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


[FR Doc. E6—21910 Filed 12-21-06; 8:45 am] 
BILLING CODE 3410-02-P 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 


7 CFR Part 1207 


[Docket No. AMS-FV-06-0177; FV-06-703- 
IFR] 


Potato Research and Promotion Plan; 
Amendment of Administrative 
Committee Structure 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Interim final rule with request 
for comments. 


SUMMARY: This rule amends the 
structure of the Administrative 
Committee (Committee) of the National 
Potato Promotion Board (Board) as 
prescribed in the Potato Research and 
Promotion Plan by increasing the 
number of Vice-Chairperson positions 
on the Committee from six to seven. The 
change is intended to more closely 


- correlate the Committee’s representation 


with potato production in the Northwest 
district—a five state region which 
accounts for more than half of all U.S. 
potato production. 

DATES: Effective December 26, 2006; 
comments received by February 20, 
2007 will be considered prior to 
issuance of a final rule. 


ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this rule. Comments must be 
sent to the Docket Clerk, Marketing. 
Order Administration Branch, Fruit and 
Vegetable Programs, AMS, USDA, 1400 
Independence Avenue, SW., STOP 


. 0237, Washington, DC 20250-0237; Fax: 


(202) 720-8938, or e-mail: 
moab.docketclerk@usda.gov. All 
comments should reference the docket 
number and the date and page number 
of this issue of the Federal Register and 
will be made available for public 
inspection in the Office of the Docket 
Clerk during regular business hours, or 
can be viewed at: http:// 
www.ams.usda.gov/fv/rpb.html. 

FOR FURTHER INFORMATION CONTACT: 
Barry Broadbent or Gary Olson, 
Northwest Marketing Field Office, 
Marketing Order Administration 
Branch, Fruit and Vegetable Programs, 
AMS, USDA, 1220 SW Third Avenue, 
Suite 385, Portland, OR 97204; 
Telephone: (503) 326-2724, Fax: (503) 
326-7440, or E-mail: 
barry.broadbent@usda.gov. 


SUPPLEMENTARY INFORMATION: This rule 
is issued under the Potato Research and 
Promotion Plan [7 CFR Part 1207], 
hereinafter referred to as the “Plan.” 
The Plan is authorized by the Potato 
Research and Promotion Act, as 
amended [7 U.S.C. 2611-2627], 
hereinafter referred to as the “Act.” 

The Office of Management and Budget 
(OMB) has waived the review process 
required by Executive Order 12866 for 
this action. 

This rule has been reviewed under 
Executive Order 12988, Civil Justice 
Reform. This rule is not intended to 
have retroactive effect. This rule will 
not preempt any State or local laws, 
regulations, or policies, unless they 
present an irreconcilable conflict with 
this rule. 

The Act provides that administrative 
proceedings must be exhausted before 
parties may file suit in court. Under 
section 311 of the Act, a person subject 
to a plan may file a petition with the 
U.S. Department of Agriculture (USDA) 
stating that such plan, any provision of 
such plan, or any obligation imposed in 
connection with such plan is not in 
accordance with law and request a 
modification of such plan or to be 
exempted therefrom. Such person is 
afforded the opportunity for a hearing 
on the petition. After the hearing, USDA 
would rule on the petition. The Act 
provides that the district court of the 
United States in any district in which 
such person is an inhabitant, or has his 
or her principal place of business, has 
jurisdiction to review USDA’s ruling on 
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the petition, provided that a complaint 
is filed not later than 20 days after date 
of the entry of the ruling. 

This rule modifies the structure of the 
Board’s Administrative Committee as 
prescribed in the Plan by increasing the 
number of Vice-Chairperson positions 
on the Committee from six to seven. 
This additional position would be 
allocated, as provided in the Board’s 
bylaws, to the Northwest district. With 
this action, Board representation at the 
executive level for potato producers in 
Montana, Idaho, Oregon, Washington, 
and Alaska increases from 25 percent to 
33 percent. The change was 
recommended by a large majority of the 
Board, with only 3 of 84 members 
dissenting at the Board’s meeting on 
March 18, 2006. 

Section 1207.327(b) of the Plan 
provides the authority to make rules and 

regulations, with USDA approval, to 
effectuate the terms and conditions of 
the Plan. Section 1207.328(a) of the Plan 
provides.the authority to select from its 
members such officers as may be 
necessary and to adopt such rules for « 
the conduct of its business as the Board 
may deem advisable. 

Section 1207.507(a) of the Plan’s 
administrative rules delineates the 
structure of Board’s Administrative 
Committee. The Committee is selected 
from among Board members and must 
be composed of producer members, one 
or more importer member(s), and the 
public member. The Board, through the 
adoption of their bylaws, may prescribe 
the manner of selection and the number 
of members; except that the regulations 
mandate that the Committee shall 
include a Chairperson and a fixed 
number of Vice-Chairpersons. The 
bylaws also designate the officers and 
the immediate past Chairperson as the 
Board’s Executive Committee. 

Prior to this change, the Plan 
provided for six Vice-Chairperson 
positions on the Committee. Vice- 
Chairperson positions are allocated in 
the Board’s bylaws to represent 
production districts as determined by 
the Board. This action increases the 
number of Vice-Chairperson positions to 
seven. The additional Vice-Chairperson 
would be allocated to the Northwest 
district, which historically has been the 
district with the greatest production. 

At its meeting on March 18, 2006, the 
Board discussed the structure of its 
model of governance as it relates to 
adequate representation of their 
constituents. The Board has been 

’ studying this issue for a number of 
years. Representatives from the potato 
producing districts that have 
experienced increases over the last 30 


years expressed a desire for greater 
Board representation. 

The Northwest district, which 
includes the States of Montana, Idaho, 
Oregon, Washington, and Alaska, has 
increased production such that the 
district now accounts for 49.5 percent of 
all potatoes produced by or imported 
into the U.S. Under the current Plan, the 
Northwest district accounts for 47.4 
percent of the votes of the full Board, 
which the Board has determined to be 
equitable. In contrast, membership on 
the Executive Committee, the governing 
body of the Administrative Committee, 
is not representative of current 
production. The Northwest district has 
held only two of the eight executive 
positions, which represents only 25 
percent of the Executive Committee 
vote, while production in the district 
has increased to nearly 50 percent. 

The members agreed to a compromise 
solution to increase the number of 
officer positions on the Administrative 
Committee by one and, through a 
change in the Board’s bylaws, to allocate 
the additional Vice-Chairperson 
position to the Northwest district. 
Eighty-one Board members voted in 
favor of the proposal and three members 
were opposed. Those in opposition 
represented the Northeast district and 
were concerned, even after the 
compromise proposal, that too much 
influence on the Board would shift to 
the West. 


Initial Regulatory Flexibility Analysis 
and Paperwork Reduction Act 


In accordance with the Regulatory 
Flexibility Act (RFA) [5 U.S.C. 601 et 
seq.|, the Agricultural Marketing Service 
has examined the impact of this rule on 
small entities. The purpose of the RFA 
is to fit regulatory actions to the scale of 
businesses subject to such action so that 
small businesses will not be 
disproportionately burdened. 

There are approximately 1,353 
handlers, 5,223 producers, and 300 
importers of potatoes and potato 
products who are subject to the 
provisions of the Plan. The Small 
Business Administration (SBA) defines 
small agricultural service firms, which 
includes handlers and importers, as 
those having annual receipts of less than 
$6,500,000, and small agricultural 
producers are defined as those having 
annual receipts of less than $750,000. 
Most of the producers and handlers, and 
some of the importers would be 
classified as small businesses under the 
criteria established by the SBA (13 CFR 
121.201). In addition, producers of less 
than 5 acres of potatoes are exempt from 
this program. 


This rule modifies the structure of the 
Administrative Committee of the Board, 
as delineated under § 1207.507 of the 
Plan, by increasing the number of Vice- 
Chairperson positions from six to seven. 
The Plan requires that the Committee be 
comprised of producer Board members, 
one or more importer Board member(s), 
and the public Board member. The exact 
number of members seated on the 
Committee is determined by the Board 
through the Board’s bylaws. 
Additionally, the Plan regulations 
require that the Board elect a Committee 
Chairperson and a fixed number of Vice- 
Chairpersons. 

The Board, through their bylaws, - 
allocates the Committee’s officer 
positions according to production 
districts, so as to provide equitable 
representation at the executive level. 
The Northwest district, which has 
historically represented a large 
percentage of total potato production, 
has in the past been allocated two 
officer positions, while the other five 
districts have each been allocated one. 
Currently, producers within the 
Northwest district collectively produce 
over 50 percent of the total U.S. potato 
production. The additional Vice- 
Chairperson position created by this 
would be allocated by the Board’s 
bylaws to the Northwest district, 
thereby increasing representation for 
that district at the executive level from — 
25 percent to 33 percent. The authority 
for this action is provided in 
§§ 1207.327 and 1207.328 of the Plan. 

At their March 18, 2006, meeting, the 
Board discussed the factors leading up 
to this action and the potential impact 
on the industry after the change. 
However, there is no direct financial 
impact to producers, handlers, or 
importers as a result of this action. 

The Board discussed alternatives to 
this change, including reducing the 
number of districts, defining Committee 
representation as a ratio relative to 
Board members from each district, and 
reducing the size of the Board to the size 
of the existing Administrative 
Committee. None of the proposals 
garnered much support and were 
ultimately dropped from consideration 
because the changes were deemed to be 
too divisive to the industry. 

This rule will not impose any 
additional reporting or recordkeeping 
requirements on either small or large 
potato handlers or importers. As with 
all Federal research and promotion 
programs, reports and forms are 
periodically reviewed to reduce 
information requirements and 
duplication by industry and public 
sector agencies. 
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AMS is committed to compliance 
with the Government Paperwork 
Elimination Act (GPEA), which requires 
Government agencies in general to 
provide the public the option of 
submitting information or transacting 
business electronically to the maximum 
extent possible. 

In addition, USDA has not identified 
any relevant Federal rules that 
duplicate, overlap or conflict with this 
rule. 

Further, the Board’s meetings were 
widely publicized throughout the potato 
industry and all interested persons were 
invited to attend the meetings and 
participate in Board deliberations. Like 
all Board meetings, the March 18, 2006, 
meeting was a public meeting and all 
entities, both large and small, were able 
to express their views on this issue. 
Finally, interested persons are invited to 
submit information on the regulatory 
and informational impacts of this action 
on small businesses. 

This rule invites comments on a 
change to the Administrative Committee 
structure as currently prescribed under 
the Plan. Any comments timely received 
will be considered prior to finalization 
of this rule. 

Pursuant to 5 U.S.C. 553, it is also 
found and determined upon good cause 
that it is impracticable, unnecessary, 
and contrary to the public interest to 
give preliminary notice prior to putting 
this rule into effect and that good cause 
exists for not postponing the effective 
date of this rule until 30 days after 
publication in the Federal Register 
because: (1) Making this change 
effective prior to that date will facilitate 
Committee operations; (2) this issue has 
been widely discussed at various 
industry and association meetings, and 
interested persons have had time to 
determine and express their positions; 
and (3) this rule provides a 60-day 
comment period and any comments 
received will be considered prior to 
finalization of this rule. 


List of Subjects in 7 CFR Part 1207 


Advertising, Agricultural research, 
Imports, Potatoes, Reporting and 
recordkeeping requirements. 

@ For the reasons set forth in the 
preamble, 7 CFR part 1207 is amended 
as follows: 


PART 1207—POTATO RESEARCH 
AND PROMOTION PLAN 


@ 1. The authority citation for 7 CFR 
part 1207 continues to read as follows: 
Authority: 7 U.S.C. 2611-2627. 


mw 2. Section 1207.507(a) is revised to 
read as follows: 


§1207.507 Administrative Committee. 

(a) The Board shall annually select 
from among its members an 
Administrative Committee composed of 
producer members as provided for in 
the Board’s bylaws, one or more 
importer members, and the public 
member. Selection shall be made in 
such manner as the Board may 
prescribe: Except that such committee 
shall include the Chairperson and seven 
Vice-Chairpersons, one of whom shall 
also serve as the Secretary and Treasurer 
of the Board. 


* * * * * 


Dated: December 18, 2006. 
Lloyd C. Day, 


Administrator, Agricultural Marketing 
Service. 


{FR Doc. E6—21911 Filed 12-21-06; 8:45 am] 
BILLING CODE 3410-02-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


21 CFR Part 522 


Implantation or Injectable Dosage 
Form New Animal Drugs; Gentamicin 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
animal drug regulations to reflect 
approval of an abbreviated new animal 
drug application (ANADA) filed by 
Sparhawk Laboratories, Inc. The 
ANADA provides for use of a 
gentamicin sulfate injectable solution in 
piglets for treatment of porcine 
colibacillosis. 


DATES: This rule is effective December 
22, 2006. 

FOR FURTHER INFORMATION CONTACT: John 
K. Harshman, Center for Veterinary 
Medicine (HFV 104), Food and Drug 
Administration, 7500 Standish PI., 
Rockville, MD 20855, 301-827-0169, e- 
mail: john.harshman@fda.hhs.gov. 
SUPPLEMENTARY INFORMATION: Sparhawk 
Laboratories, Inc., 12340 Santa Fe Trail 
Dr., Lenexa, KS 66215, filed ANADA 
200-394 for the use of Gentamicin 
Sulfate Injection in piglets up to 3 days 
old for treatment of porcine 
colibacillosis caused by strains of 
Escherichia coli sensitive to gentamicin. 
Sparhawk Laboratories, Inc.’s 
Gentamicin Sulfate Injection is 
approved as a generic copy of Schering- 
Plough Animal Health Corp.’s 
GARACIN Piglet Injection, approved 


under NADA 103-037. The ANADA is 
approved as of November 17, 2006, and 
the regulations in 21 CFR 522.1044 are 
amended to reflect the approval and a 
current format. The basis of approval is 
discussed in the freedom of information 
summary. 

In accordance with the freedom of 
information provisions of 21 CFR part 
20 and 21 CFR 514.11(e)(2)(ii), a 
summary of safety and effectiveness 
data and information submitted to 
support approval of this application 
may be seen in the Division of Dockets 
Management (HFA-305), Food and Drug 
Administration, 5630 Fishers Lane, rm. 
1061, Rockville, MD 20852, between 9 
a.m. and 4 p.m., Monday through 
Friday. . 

FDA has determined under 21 CFR 
25.33(a)(1) that this action is of a type 
that does not individually or 
cumulatively have a significant effect on 
the human environment. Therefore, 
neither an environmental assessment 
nor an environmental impact statement 
is required. 

This rule does not meet the definition 
of “rule” in 5 U.S.C. 804(3)(A) because 
it is a rule of “particular applicability.” 
Therefore, it is not subject to the 
congressional review requirements in 5 
U.S.C. 801-808. 


List of Subjects in 21 CFR Part 522 


Animal drugs. 
@ Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Center for Veterinary Medicine, 21 
CFR part 522 is amended as follows: 


PART 522—IMPLANTATION OR 
INJECTABLE DOSAGE FORM NEW 
ANIMAL DRUGS 


w 1. The authority citation for 21 CFR 
part 522 continues to read as follows: 


Authority: 21 U.S.C. 360b. 
w 2. In § 522.1044, revise the section 
heading and paragraphs (a) and (b) to 
read as follows: 


§522.1044 Gentamicin. 

(a) Specifications. Each milliliter of 
solution contains gentamicin sulfate 
equivalent to 5, 50, or 100 milligrams 
(mg) gentamicin. 

) Sponsors. See sponsors in 
§ 510.600(c) of this chapter for use as in 
paragraph (d) of this section. 

(1) No. 000061 for use of 5 mg per 
milliliter (/mL) solution in swine as in 
paragraph (d)(4), 50 mg/mL solution in 
dogs and cats as in paragraph (d)(1), 50 
mg/mL and 100 mg/mL solution in 
chickens and turkeys as in paragraphs 
(d)(2) and (d)(3) of this section. 
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(2) No. 058005 for use of 5 mg/mL 
solution in swine as in paragraph (d)(4) 
of this section. 

(3) No. 000010 for use of 50 mg/mL 
solution in dogs.as in paragraph (d)(5) 
of this section. 

(4) No. 059130 for use of 100 mg/mL 
solution in turkeys as in paragraph 
(d)(2) and in chickens as in paragraph 
(d)(3) of this section. 


* * * * * 


Dated: December 13, 2006. 
Stephen F. Sundlof, 
Director, Center for Veterinary Medicine. 
{FR Doc. E6-21951 Filed 12-21-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES. 


Food and Drug Administration 


21 CFR Part 812 
[Docket No. 2006N-0494] 


Medical Device Regulations; 
Disqualification of a Clinical 
Investigator; Technical Amendment 


AGENCY: Food and Drug Administration, 
HHS. 

ACTION: Final rule; technical 
amendment. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending a 
medical device regulation to include 
references to the Center for Biologics 
Evaluation and Research (CBER) and the 
Center for Drug Evaluation and Research 
(CDER). This regulation pertains to the 
disqualification of a clinical 
investigator. Currently, only a reference 
to the Center for Devices and 
Radiological Health is listed in this 
regulation. This action is being taken to 
ensure the accuracy of FDA’s 
regulations. 


DATES: This rule is effective December 
22, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Stephen M. Ripley, Center for Biologics 
Evaluation and Research (HFM-17), 
Food and Drug Administration, 1401 
Rockville Pike, suite 200N, Rockville, 
MD 20852-1448, 301-827-6210. 
SUPPLEMENTARY INFORMATION: 


I. Background 


FDA is amending 21 CFR 812.119(a) 
to include references to CBER and 
CDER. This regulation pertains to the 
disqualification of a clinical 
investigator. Currently, only a reference 
to the Center for Devices and 
Radiological Health is listed in this 
regulation. The appropriate Center that 


has regulatory responsibility for the 
medical device subject to this regulation 
is responsible for corresponding with 
the investigator of the study concerning 
any possible violations of the applicable 
requirements. Therefore, FDA is 
updating this regulation to include the 
references to CBER and CDER. 

Publication of this document 
constitutes final action under the 
Administrative Procedure Act (5 U.S.C. 
553). FDA has determined that notice 
and public comment are unnecessary 
because this amendment to the 
regulations provides only a technical 
change to update references in the Code 
of Federal Regulations, and is 
nonsubstantive. 


List of Subjects in 21 CFR Part 812 


Health records, Medical devices, 
Medical research, Reporting and 
recordkeeping requirements. 

@ Therefore, under the Federal Food, 
Drug, and Cosmetic Act, and Public 
Health Service Act, and under authority 
delegated to the Commissioner of Food 
and Drugs, 21 CFR part 812 is amended 
as follows: 


PART 812—INVESTIGATIONAL 
DEVICE EXEMPTIONS 


@ 1. The authority citation for 21 CFR 
part 812 continues to read as follows: 


Authority: 21 U.S.C. 331, 351, 352, 353, 
355, 360, 360c-360f, 360h—360j, 371, 372, 
374, 379e, 381, 382, 383; 42 U.S.C. 216, 241, 
262, 263b-263n. 5 
2. Section 812.119. is amended by 
revising paragraph (a) to read as follows: 


§812.119 Disqualification of a clinical 
investigator. 

(a) If FDA has information indicating 
that an investigator has repeatedly or 
deliberately failed to comply with the 
requirements of this part, part 50, or 
part 56 of this chapter, or has repeatedly 
or deliberately submitted false ; 
information either to the sponsor of the 
investigation or in any required report, 
the Center for Devices and Radiological 
Health, the Center for Biologics 
Evaluation and Research, or the Center 
for Drug Evaluation and Research will 
furnish the investigator written notice of 
the matter under complaint and offer 
the investigator an opportunity to 
explain the matter in writing, or, at the 
option of the investigator, in an informal 
conference. If an explanation is offered 
and accepted by the applicable Center, 
the disqualification process will be 
terminated. If an explanation is offered 
but not accepted by the Center, the 
investigator will be given an 
opportunity for a regulatory hearing 
under part 16 of this chapter on the 


question of whether the investigator is 
entitled to receive investigational 
devices. 

* * * * * 


Dated: December 12, 2006. 
Jeffrey Shuren, 
Assistant Commissioner for Policy. 
[FR Doc. E6—21952 Filed 12-21-06; 8:45 am] 
BILLING CODE 4160-01-S 


DEPARTMENT OF THE TREASURY 


Internal Revenue Service 


26 CFR Part 1 
[TD 9278] 
RIN 1545-BB31, 1545-AY38, 1545-BC52 


Treatment of Services Under Section 
482; Allocation of Income and 
Deductions From Intangibles; 
Stewardship Expense; Correction 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 
ACTION: Correcting amendments. 


SUMMARY: This document contains 
corrections to final and temporary 
regulations (TD 9278) that was 
published in the Federal Register on 
Friday, August 4, 2006 (71 FR 44466) 
regarding the treatment of controlled 
services transactions under section 482 
and the allocation of income from 
intangibles, in particular with respect to 
contributions by a controlled party to 
the value of an intangible owned by 
another controlled party. This document 
also contains corrections to final and 
temporary regulations that modify the 
regulations under section 861 
concerning stewardship expenses to be 
consistent with the changes made to the 
regulations under section 482. 

DATES: Effective Date: The amendments 
are effective on January 1, 2007. 

FOR FURTHER INFORMATION CONTACT: 
Thomas A. Vidano, (202) 435—5265, or 
Carol B. Tan (202) 435-5159, for matters 
relating to section 482, and David F. 
Bergkuist, (202) 622-3850, for matters 
relating to stewardship expenses (not 
toll-free numbers). 

SUPPLEMENTARY INFORMATION: 


Background 


The final and temporary regulations 
that are the subject of these corrections 
are under sections 482 and 861 of the 
Internal Revenue Code. 


Need for Correction 


As published, the final and temporary 
regulations (TD 9278) contains errors 
that may prove to be misleading and are 
in need of clarification. 
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List of Subjects in 26 CFR Part 1 


Income taxes, Reporting and 
recordkeeping requirements. 


Correction of Publication 


w Accordingly, 26 CFR part 1 is 
corrected by making the following 
correcting amendments: 


PART 1—INCOME TAXES 


w Paragraph 1. The authority citation 
for part 1 continues to read in part as 
follows: 


Authority: 26 U.S.C. 7805 * * *. 
w Par. 2. Section 1.482-0T is amended 
by removing the entries for paragraphs 
(i)(1) through (i)(10), (j)(1), (j)(2) and 
(j)(3) from § 1.482-1T. 
= Par. 3. Section 1.482—1 is amended by 
revising paragraph (i) introductory text 
to read as follows: 


§1.482-1 Allocation of income and 
deductions among taxpayers. 
* * * * * 

(i) [Reserved]. For further guidance, 
see § 1.482—1T(i) introductory text. 


* * * * * 


w Par. 4. Section 1.482-1T is amended 
as follows: 
m 1. Paragraphs (i)(1) through (i)(10) are 
added and reserved. 
m 2. Paragraphs (j)(1) through (j)(5) are 
amended by adding “‘§”’ before the 
uage “1.482—1(j)(1)”. 

e addition hss as follows: 


§ 1. 482-1T Allocation of income and 
deductions among taxpayers (temporary). 
* * * * 

(i)(1) through (i)(10) [Reserved]. For 
further guidance, see § 1.482—1(i)(1) 
through (i)(10). 

* * * * * 
w Par. 5. Section 1.482—8T is amended 
by revising paragraph (b) Example 12. 


(iv), second sentence to read as follows: 


§1.482-8T Example of the best method 
rule (temporary). 
* 4 * * * 


* 


Example 12. (i)* * * 

(iv) * * * USP contributed the long-term 
endorsement contracts with professional 
athletes. * * * 

* * * * * 


w Par. 6. Section 1.482-9T is amended 
as follows: 

@ 1. Paragraph (b)(6), Example 22. (vi), 
introductory text is revised. 

w 2. Paragraph (g)(2), Example 2. (iv), 
fifth sentence is revised. 

m 3. Paragraph (i)(2) is revised. 

m 4. Paragraph (i)(5), Example 1. (iii), 
first séntence is revised. 

m 5. Paragraph (i)(5), Example 3. (ii), 
first sentence is revised. 


= 6. Paragraph (1)(5), Example 20. (i), 
second sentence is revised. 
w 7. Paragraph (m)(5), Example 1. (ii), 
fourth sentence is revised. 

The revisions read as follows: 


§1.482-9T Methods to determine taxable 
income in connection with a controlled 
services transaction (temporary). 
* * * * * 


(6) * *k 


Example 22. (i)* * * 

(vi) In contrast, if aggregated services AB 
were allocated by reference to the total U.S. 
dollar value of sales to uncontrolled parties 
(trade sales) by each company, the following 
results would obtain: 

* * * * * 2 
* 

(2) 

Example 2.* * * 

(iv) * * * In the bid on the Country 2 
contract for Level 1 waste remediation, 
Company B proposes to use a 
multidisciplinary team of specialists from 
Company A and Company B.* * * 

* * * * * 
i 2 

(2) * * * For purposes of this 
paragraph (i), an arrangement will be 
treated as a contingent-payment 
arrangement if it meets all of the 
requirements in paragraph (i)(2)(i) of 
this section and is consistent with the 
economic substance and conduct 
requirement in paragraph (i)(2)(ii) of 
this section. 

* * * * * 


(5) * * * 


Example 1. {i)* * * 
(iii) The years under examination are years 
6 through 9.* * * 


* * * * * 


Example 3. (i) * * * 
(ii) The years under examination are years 
6 through 9.* * * 
* * * * 
] 


Example 20. (i) * * * Y,a Country B 
corporation, is a distribution and marketing 
company that also performs clinical trials for 
X in Country B.* * * 


* * * * * 


(m) * 2 
(5) * 


Example 1. (i) * * * 

(ii) * * * The comparable profits method 
may provide the most reliable measure of an 
arm’s length result if uncontrolled parties are 
identified that perform similar, combined 
functions of maintaining and providing spare 
parts for similar equipment. * * * 

* * * * * 


w Par. 7. Section 1.861—8T is amended 
as follows: 

m 1. Paragraph (b)(3) is revised. 

w 2. Paragraph (g), paragraph (i) 
following Example 30. (i)(C) is 


redesignated as paragraph (ii) and the 
paragraph designation for Example 30. 
(i)(C) is removed. 
m 3. Paragraph (h)(1), first three 
sentences are revised. 
w 4. Paragraph (h)(3) is revised. 

The revisions read as follows: 


§1.861-8T Computation of taxable income 
from sources within the United States and 
from other sources and activities 
(temporary). 

* * * * * 

(b) kK 

(3) Supportive functions. Deductions 
which are supportive in nature (such as 
overhead, general and administrative, 
and supervisory expenses) may relate to 
other deductions which can more 
readily be allocated to gross income. In 
such instance, such supportive 
deductions may be allocated and 
apportioned along with the deductions 
to which they relate. On the other hand, 
it would be equally acceptable to 
attribute supportive deductions on some 
reasonable basis directly to activities or 
property which generate, have generated 
or could reasonably be expected to 
generate gross income. This would 
ordinarily be accomplished by 
allocating the supportive expenses to all 
gross income or to another broad class 
of gross income and apportioning the 
expenses in accordance with paragraph 
(c)(1) of this section. For this purpose, 
reasonable departmental overhead rates 
may be utilized. For examples of the 
application of the principles of this 
paragraph (b)(3) to expenses other than 
expenses attributable to stewardship 
activities, see Examples 19 through 21 
of paragraph (g) of this section. See 
paragraph (e)(4)(ii) of this section for the 
allocation and apportionment of 
deductions attributable to stewardship 
expenses. However, supportive 
deductions that are described in 
§ 1.861-14T(e)(3) shall be allocated and 
apportioned in accordance with the 
rules of § 1.861—14T and shall not be 
allocated and apportioned by reference 
only to the gross income of a single 
member of an affiliated group of 
corporations as defined in § 1.861— 
14T(d). 

* * * * * 

(h) * * *(1)* * * In general, the 
rules of this section, as well as the rules 
of §§ 1.861—9T, 1.861—10T, 1.861-11T, 
1.861-12T, and 1.861—14T apply for 
taxable years beginning after December 
31, 1986, except for paragraphs (a)(5)(ii), 
(b)(3), (e)(4), (£)(4)(i), and paragraph (g) 
Example 17, Example 18, and Example 
30 of this section, which are generally 
applicable for taxable years beginning 
after December 31, 2006. Also, see 
§§ 1.861-8(e)(12)(iv) and 1.861-14(e)(6) 
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for rules concerning the allocation and 
apportionment of deductions for 
charitable contributions. In the case of 
corporate taxpayers, transition rules set 
forth in § 1.861—13T provide for the 
gradual phase-in of certain provisions of 
this and the foregoing sections. * * * 
(3) Expiration date. The applicability 
of the paragraphs (a)(5)(ii), (b)(3), (e)(4), 
(f)(4)(i), and paragraph (g) Example 17, 
Example 18, and Example 30 of this 
section, expires on or before July 31, 
2009. 
w Par. 8. Section 1.6662-6T is amended 
by revising paragraph (d)(2)(ii)(B), first 
sentence to read as follows: 


§1.6662-6T Transactions between parties 
described in section 482 and net section 
482 transfer price adjustments (temporary). 
* * * * * 

(d)(2)(ii)(B) A taxpayer’s selection of 
the services cost method for certain 
services, described in § 1.482-9T(b), and 
its application of that method to a 
controlled services transaction will be 
considered reasonable for purposes of 
the specified method requirement only 
if the taxpayer reasonably allocated and 
apportioned costs in accordance with 
§ 1.482-9T(k), reasonably concluded 
that the controlled services transaction 
meets the conditions of § 1.482— 
9T(b)(3), and reasonably concluded that 
the controlled services transaction is not 
described in § 1.482—9T(b)(2). * * * 


* * * * * 


Cynthia Grigsby, 

Senior Federal Register Liaison Officer, Legal 
Processing Division, Associate Chief Counsel 
(Procedure and Administration). 


{FR Doc. E6—21908 Filed 12-21-06; 8:45 am] 
BILLING CODE 4830-01-P 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


26 CFR Parts 1 and 5 
[TD 9304] 
RIN 1545-BF26 


Guidance Necessary To Facilitate 
Business Electronic Filing Under 
Section 1561 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 


ACTION: Final and temporary 
regulations. 


SUMMARY: This document contains 
temporary regulations that affect 
component members of controlled 
groups of corporations and consolidated 
groups filing life-nonlife Federal income 
tax returns. They provide guidance 


regarding the apportionment of tax 
benefit items and the amount and type 
of information these members are 
required to submit with their returns. 
The text of the temporary regulations 
also serves as the text of the proposed 
regulations set forth in the notice of 
proposed rulemaking on this subject in 
the Proposed Rules section in this issue 
of the Federal Register. 
DATES: Effective Date: These regulations 
are effective on December 22, 2006. 
Applicability Date: For dates of 
applicability, see §§ 1.1502—43T(e)(1), 
1.1502-47T(t)(1), 1.1561-1T(d)(1), 
1.1561—-2T(f)(1), 1.1561-3T(d)(1) and 
1.1563-1T(e)(1). The applicability of 
these regulations will expire on 
December 21, 2009. 
FOR FURTHER INFORMATION CONTACT: Grid 
Glyer, (202) 622-7930 (not a toll-free 
number). 


SUPPLEMENTARY INFORMATION: 


Background 


Section 1561(a) provides that the 
component members of a controlled 
group of corporations (as those terms 
are defined in section 1563) are limited 
to using the amounts of certain tax 
benefit items described therein in the 
same manner as if they were one 
corporation. Although section 1561(a) 
provides that these amounts shall 
generally be divided equally among 
those members, it also provides that if 


’ those members consent to adopt an 


apportionment plan, then, except as 
provided below, they will be permitted 
to allocate these amounts among 
themselves unequally. Section 1.1561-— 
3(b) provides the procedural format by 
which those members may adopt an 
apportionment plan. 

On May 26, 2006, the IRS and 
Treasury Department released 
temporary regulations (TD 9264), which, 
among other things, eliminated 
regulatory impediments to the 
electronic filing (e-filing) of many 
statements that corporate taxpayers 
were previously required to include on 
or with their Federal income tax returns. 
As noted in section 2.C. of the preamble 
to those regulations, § 1.1561—3(b) 
presents an impediment to the e-filing 
of that information which each member 
of a controlled group is required to 
provide with its Federal income tax 
return when it makes the consent 
provided therein. These temporary 
regulations remove that impediment 
and also clarify the amount and type of 
information that each member of such 
group is required to submit with its 
return, whether or not the group 
chooses to apportion unequally the 
specified tax benefit items among its 


members. Thus, these regulations 
require each member of such group to 
provide the requisite information, 
whether or not it consents to adopt an 
apportionment plan, on a form (i.e., 
Schedule O or any successor to that 
form) to be filed with each member’s 
Federal income tax return for each 
taxable year for which it is a component 
member of a controlled group. 


Explanation of Provisions 


1. Revision of the Regulations Under 
Section 1561 


The IRS and Treasury Department are 
publishing temporary regulations under 
section 1561 for several reasons. First, 
the current regulations are outdated in 
that they refer to tax benefit items that 
are no longer listed in section 1561(a). 
Except as provided below, to minimize 
this issue in the future, the temporary 
regulations refer generically to the tax 
benefit items listed in section 1561(a) 
rather than refer specifically to those 
items by listing and describing each 
one. 

Second, the current regulations do not 
provide guidance to taxpayers regarding 
how to allocate the amounts of the 
section 1561(a) tax benefit items among 
the component members of a controlled 
group of corporations which have an 
apportionment plan in effect. As a 
result, the IRS often can not determine 
whether taxpayers have correctly 
allocated these items. Thus, the 
temporary regulations refer to a new 
form (i.e., Schedule O or any successor 
to that form) on which such members 
will provide information about these 
items. 

Except as provided below, each 
component member of a controlled 
group must file this form every year 
with its Federal income tax return 
whether or not: (1) An apportionment 
plan is in effect, or (2) any change is 
made to the group’s apportionment of 
its section 1561(a) tax benefit items from 
the previous year. However, whenever 
one or more of the component members 
of a controlled group of corporations are 
also members of a consolidated group, 
the parent of such consolidated group 
shall file one form on behalf of all of its 
members. That form shall contain all the 
information required for each such 
member. 

Finally, § 1.1561—3(b) presents an 
impediment to e-filing where such 
members have consented to the 
adoption of an apportionment plan. 
That section requires each member of a 
controlled group to attach to its return, 
for each year following the adoption of 
the plan, a copy of its signed consent to 
such plan. As explained in TD 9264, 
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that signature requirement presents an 
impediment to e-filing. These temporary 
regulations eliminate this impediment 
and provide that the form will be the 
mechanism by which such member 
adopts (and also amend or terminate) 
such plan. Thus, each member of the 
group (that is not a member of a 
consolidated group) will file this form to 
consent to adopt a plan, even if it is a 
wholly-owned subsidiary of the group. 
Compare § 1.1561—3(b)(2)(i) (a wholly- 
owned subsidiary of a controlled group 
was not required to consent to adopt a 
plan because it was deemed to consent 
if all the component members of that 
group that are not wholly owned 
subsidiaries consent). Thus, these 
temporary regulations eliminate the 
deemed consent provision of § 1.1561— 


3(b)(2)(i). 


2. Regulation Authorizing the 
Component Members of a Controlled 
Group To Apportion the Accumulated 
Earnings Credit Unequally if They Have 
an Apportionment Plan in Effect 


Section 1561(a) provides that the 
component members of a controlled 
group of corporations must divide the 
amount of the accumulated earnings 
credit (the credit) equally unless the 
Secretary prescribes regulations 
permitting an unequal allocation uf that 
amount. However, § 1.1561—2(c) 
requires that they divide that amount 
equally. The IRS and Treasury 
Department have concluded that they 
no longer will require such members to 
divide that amount equally. Therefore, 
these temporary regulations now 
provide that the component members of 
a controlled group may choose to 
allocate the amount of that credit 
unequally among themselves if they 
have an apportionment plan in effect. 


3. Revisions to § 1.1563-1 
A. Reformatting the Regulation 


For the sake of consistency, the IRS 
and Treasury Department are 
reformatting § 1.1563-—1 to conform it to 
current formatting conventions. It is not 
intended that any such reformatting 
constitute a substantive change. 
Moreover, the changes described in this 
paragraph of the preamble are only 
limited to formatting. Thus, for 
example, except for the changes 
described below, no examples in 
§ 1.1563-1 have been updated to reflect 
current law. Such changes are beyond 
the scope of this project and will be 
‘addressed in a separate regulation 
project. 


B. Updating the Definition of a Brother- 
Sister Controlled Group 


Section 900 of the American Jobs 
Creation Act of 2004, Pub. L. 108-357, 
118 Stat. 1418 (the 2004 amendment), 
revised the definition of a brother-sister 
controlled group in section 1563(a)(2). 
Prior to this 2004 amendment, 
commonly owned corporations 
qualified as a brother-sister controlled 
group if five or fewer persons who are 
individuals, estates, or trusts own 
(within the meaning of section 
1563(d)(2)) stock possessing: (A) At least 
80 percent of the total combined voting 
power of all classes of stock entitled to 
vote or at least 80 percent of the total 
value of shares of all classes of stock of 
each corporation (the 80 percent 
requirement) and (B) more than 50 
percent of the total combined voting 
power of all classes of stock entitled to 
vote or more than 50 percent of the total 
value of shares of all classes of stock of 
each corporation, taking into account 
the stock ownership of each such person 
only to the extent such stock ownership 
is identical with respect to each such 
corporation (the more-than-50 percent 
requirement). 

The 2004 amendment eliminated the 
80 percent requirement from the section 
1563(a)(2) definition of a brother-sister 
controlled group. As a result, for 
purposes of section 1561, corporations 
are component members of a brother- 
sister controlled group if just the more- 
than-50 percent requirement is satisfied. 
However, for all other provisions of law 
that incorporate the section 1563(a) 
definition of a brother-sister controlled 
group, both the more-than-50 percent 
requirement and the 80 percent 
requirement must be satisfied in order 
to qualify as a brother-sister controlled 
group. See section 1563(f)(5). Therefore, 
these temporary regulations reflect this 
change. : 

These temporary regulations apply to 
tax years beginning on or after the date 
they are published in the Federal 
Register. However, the above described 
2004 amendment to section 1563(a)(2) is 
effective for tax years beginning after 
October 22, 2004. 


C. Clarifying That an S Corporation Is 
Treated as an Excluded Member of a 
Controlled Group Under Current Law 


Section 1.1561—1(c)(1) provides that, 
for purposes of sections 1561 and 1563, 
the term corporation includes an 
electing small business corporation and 
refers to § 1.1563—1(b)(2)(ii)(c) for the 
treatment of such a corporation as an 
excluded member of a controlled group 
of corporations. Specifically, § 1.1563-— 
1(b)(2)(ii)(c) provides that only an 


electing small business corporation 
which is not subject to the tax imposed 
by section 1378 will be treated as an 
excluded member. 

Section 1378, as in effect when 
§ 1.1563—1(b)(2)(ii)(c) was published 
(old section 1378), taxed the income of 
an electing small business corporation if 
its income exceeded a certain threshold. 
That income was taxed at the lower of 
the rate determined under section 
1201(a) or section 11. Thus, when such 
corporation was subject to tax under 
section 11, it was appropriate to treat 
such corporation as a component 
member of a controlled group for 
purposes of allocating its section 11 tax 
benefit amount. 

Old section 1378 was ultimately 
repealed as part of the Tax Reform Act 
of 1986 (Pub. L. 99-514, 100 Stat. 2085). 
Thus, § 1.1563—1(b)(2)(ii)(c) became 
obsolete. 

Under current law, an S corporation 
(the successor to an electing small 
business corporation) is generally 
subject to tax at the entity level under 
only two provisions: (1) Section 1374, 
which imposes tax on certain 
recognized built-in gain, and (2) section 
1375, which imposes tax on passive 
investment income under certain 
circumstances. However, in both cases, 
the amount of tax imposed on an S 
corporation is computed by applying 
the highest rate of tax specified in 
section 11(b). See sections 1374(b)(1) 
and 1375(a). Thus, under either of these 
provisions, no portion of any of the 
lower tax bracket amounts of section 
11(b) could be allocated to such a 
corporation. 

In other instances, an S corporation is 
partially liable for taxes that were 
imposed on the income of its 
predecessor C corporation that it must 
now recapture. See, e.g., sections 167(g), 
460(b), 1353(d) and 1371(d)(2). 
However, these recapture taxes are not 
being imposed on an S corporation’s 
own income. 

Since an S corporation is not 
currently subject to any tax to which 
either the tax bracket amounts of section 
11(b) apply, or any other tax benefit 
item to which section 1561(a) applies, it 
is appropriate to treat that corporation 
as an excluded member of a controlled 
group. 

These temporary regulations clarify 
that only to the extent that a particular 
tax (and thus a particular tax benefit 
item to which section 1561(a)) applies 
to an S corporation is that type of 
corporation treated as a component 
member of the group. This general 
reference to a tax that applies to an S 
corporation is intended to avoid the 
issue in § 1.1563—1(b)(2)(ii)(c) of 
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referring to a particular Code section 
that later became obsolete (i.e., old 
section 1378). 


D. Clarifying That the Life Insurance 
Company Provisions Do Not Apply to 
the Controlled Group Rules Where That 
Type of Company Is a Member (Whether 
Eligible or Ineligible) of a Life-Nonlife 
Affiliated Group for the Consolidated 
Return Year for Which a Section 
1504(c)(2) Election Is Effective 


The current regulations under section 
1563 describe the treatment of life 
insurance companies under the 
controlled group rules. Section 1.1563- 
1(a)(5) provides that two or more life 
insurance companies that are members 
of a controlled group are treated as a 
distinct controlled group of corporations 
composed only of life insurance 
companies. Section 1.1563—1(b)(2)(ii)(e) 
defines a life insurance company as an 
excluded member unless that type of 
company is a member of a separate life 
insurance company controlled group 
described in § 1.1563—1(a)(5). 

Section 1504(c)(2) provides that if an 
affiliated group includes any domestic 
life insurance companies that would 
otherwise not be treated as includible 
members of the group, then, except as 
provided therein, the common parent of 
such group may elect (pursuant to 
regulations prescribed by the Secretary) 
to treat all such companies as includible 
corporations. Paragraph (f)(6) of 
§ 1.1502—47 implements section 
1504(c)(2) as it relates to section 1563. 


These temporary regulations provide 
that if one or more life insurance 
companies are members (whether 
eligible or ineligible) of an affiliated 
group for the consolidated return year 
for which a section 1504(c)(2) election 
is effective, then those members are not 
treated as either excluded members of 
the controlled group or as members of 
a separate life insurance controlled 
group. See § 1.1502-47(f)(6). Rather, any 
eligible members are treated as members 
of the consolidated group, and any 
ineligible members are treated, along 
with the eligible and includible 
members of the consolidated group, as 
members of a life-nonlife controlled 
group. 

These temporary regulations apply to 
tax years beginning on or after the date 
they are published in the Federal 
_ Register. However, paragraph (f)(6) of 
§ 1.1502-47 applies to tax years of 
consolidated groups beginning on or 
‘after January 1, 1982. See TD 7877. 


4. Revisions to Two Consolidated Return 
Regulations 


A. § 1.1502-43 


Section 1.1502—43 provides rules for 
calculating the consolidated 
accumulated earnings tax. Section 
1.1502—43(d) is currently reserved. 
These temporary regulations clarify that 
if the consolidated group is part of a 
controlled group then section 1561 
applies in determining the amount of 
that credit. 

«! hese temporary regulations apply to 
consolidated return years for which a 
return is due (without extensions) after 
the date it is published in the Federal 
Register. However, pursuant to the Tax 
Reform Act of 1969, Pub. L. 91-172, 78 
Stat. 116, the accumulated earnings 
credit became a full tax benefit item 
under section 1561(a) for tax years 
beginning after December 31, 1974. 


B. § 1.1502—47 


Section 1.1502-47 provides rules for 
a life-nonlife consolidated group to 
calculate its consolidated taxable 
income. Paragraph (s) of § 1.1502—47 
requires a consolidated group to provide 
a notation on the face of its return 
identifying it as a life-nonlife return. 
This requirement presents an 
impediment to e-filing. These temporary 
regulations remove the impediment by 
deleting the requirement to provide that 
notation. 


5. Deleting Obsolete Regulations 


As part of this Treasury decision, the 
IRS and Treasury Department are 
deleting numerous obsolete regulations. 
This effort is part of an ongoing process 
to remove those types of regulations 
from the Code of Federal Regulations 
(the CFR). Therefore, the following 
regulations are deleted from the CFR: 

§ 1.342-1, 1.371-1 through 1.371-2, 
1.372-1, 1.374—1 through 1.374—4, 
1.1018—1, 1.1562—0 through 1.1562-7, 


1.1564—1 and 5.1561-1. 


Special Analyses 
It has been determined that this 
Treasury decision is not a significant 
regulatory action as defined in 
Executive Order 12866. Therefore, a 
regulatory assessment is not required. It 
has also been determined that section 
553(b) of the Administrative Procedure 
Act (5 U.S.C. chapter 5) does not apply 
to these regulations. For the 
applicability of the Regulatory 
Flexibility Act (5 U.S.C. chapter 6) refer 
to the Special Analyses section of the 
preamble to the cross-reference notice of 
proposed rulemaking published in the 
Proposed Rules section in this issue of 
the Federal Register. Pursuant to 


section 7805(f) of the Code, these 
temporary regulations will be submitted 
to the Chief Counsel for Advocacy of the 
Small Business Administration for 
comment on their impact on small 
business. 


Drafting Information 


The principal author of these 
regulations is Grid Glyer, Office of 
Associate Chief Counsel (Corporate). 
However, other personnel from the IRS 
and Treasury Department participated 
in their development. 


List of Subjects 
26 CFR Part 1 


Income taxes, Reporting and 
recordkeeping requirements. 


26 CFR Part 5 


Reporting and recordkeeping 
requirements. 


Adoption of Amendments to the 
Regulations 


w Accordingly, 26 CFR parts 1 and 5 are 
amended as follows: , 


PART 1—INCOME TAXES 


@ Paragraph 1. The authority citation 
for part 1 is amended by adding entries 
in numerical order to read, in part, as 
follows: 


Authority: 26 U.S.C. 7805 * * * 

Section 1.1502-43T also issued under 26 
USC.1502, * * 

Section 1.1561-2T also issued under 26 
§1.108-1 [Removed] 


g@ Par. 2. Section 1.108—1 is removed 
and reserved. 


§4.342-1 [Removed] 

w Par. 3. Section 1.342—1 is removed. 
§1.371-1 [Removed] 

@ Par. 4. Section 1.371—1 is removed. 
§1.371-2 [Removed] 

@ Par. 5. Section 1.371—2 is removed. 
§1.372-1 [Removed] 

@ Par. 6. Section 1.372—1 is removed. 
§1.374-1 [Removed] 

w Par. 7. Section 1.374—1 is removed. 
§1.374-2 [Removed] 

@ Par. 8. Section 1.374—2 is removed. 
§1.374-3 [Removed] 

@ Par. 9. Section 1.374—3 is removed. 
§1.374-4 [Removed] 

@ Par. 10. Section 1.374—4 is removed. 
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§1.924(a)-1T [Amended] 
w Par. 10A. For each entry in the 
“Location” column of the following 


table, remove the language in the 
“Remove” column and add the language 
in the “Add” column in its place: 


Location 


Remove 


Add 


The fifth sentence of § 1.924(a)—1T(j)(2)(i) 


The fifth sentence of § 1.924(a)—1T(j)(2)(i) 
The sixth sentence of § 1.924(a)—1T(j)(2)(i) 


§ 1.1561-3(b) 
§ 1.1561-3(c) 


completing the form (i.e., Schedule O or any 
successor to that form). 

§ 1.1561-3T. 

§ 1.1561-3T(a). 


§1.1018-1 [Removed] 
w Par. 11. Section 1.1018-1 is removed. 


@ Par. 12. Section 1.1502—43 is 
amended by revising paragraph (d) and 
adding paragraph (e) to read as follows: 


§1.1502-43 Consolidated accumulated 
earnings tax. 


* * * * * 


(d) [Reserved]. For further guidance, 
see § 1.1502-—43T(d). 

(e) [Reserved]. For further guidance, 
see § 1.1502—43T(e)(1). 


g Par. 13. Section 1.1502—43T is added 
to read as follows: 


§1.1502-43T Consolidated accumulated 
earnings tax (temporary). 

(a) through (c) [Reserved]. For further 
guidance, see § 1.1502—43(a) through (c). 

(d) Consolidated accumulated 
earnings credit—(1) In general. 
[Reserved] 

(2) Special rule if consolidated group 
part of controlled group. Ifa 
consolidated group is treated as a 
component member of a controlled 
group, or if each member of a 
consolidated group is treated as a 
component member of a controlled 
group, see section 1561 for determining 
the portion of the accumulated earnings 
credit to be allocated to such group or 
to such members. 

(e) Effective date—(1) Applicability 
date. This section applies to any 
consolidated Federal income tax return 
due (without extensions) after December 
22, 2006. However, a consolidated 
group may apply this section to any 
consolidated Federal income tax return 
filed on or after December 22, 2006. 

(2) Expiration date. The applicability 
of this section will expire on December 
21, 2009. 

@ Par. 14. Section 1.1502—47 is 
amended by revising paragraph (s) and 
adding paragraph (t) to read as follows: 


§1.1502-47 Consolidated returns by life- 
nonlife groups. 
* * * * * 

(s) [Reserved]. For further guidance, 
see § 1.1502—47T(s). 

(t) [Reserved]. For further guidance, 
see § 1.1502—47T(t)(1). 


g Par. 15. Section 1.1502—47T is 
amended by revising paragraph (s) and 
adding paragraph (t) to read as follows: 


§1.1502-47T Consolidated returns by life- 
nonlife groups (temporary). 
* * * * * 

(s) Filing requirements. Nonlife 
consolidated taxable income or loss 
under paragraph (h) of § 1.1502—47 shall 
be determined on a separate Form 1120 
or 1120—PC, and consolidated partial 
LICTI under paragraph (j) of § 1.1502—47 
shall be determined on a separate Form 
1120-L. The consolidated return shall 
be made on a separate Form 1120, 1120- 
PC, or 1120-L filed by the common 
parent (if the group includes a life 
company), which shows the set-offs 
under paragraphs (g), (m), and (n) of 
§ 1.1502—47 and clearly indicates on the 
face of the return that it is a life-nonlife 
consolidated return (if the group 
includes a life company). See also 
§ 1.1502—75(j), relating to statements 
and schedules for subsidiaries. 

(t) Effective date—(1) Applicability 
date. Paragraph (s) of this section 
applies to any consolidated Federal 
income tax return due (without 
extensions) after December 22, 2006. 
However, a consolidated group may.- 
apply paragraph (s) of this section to 
any consolidated Federal income tax 
return filed on or after December 22, 
2006. 

(2) Expiration date. The applicability 
of paragraph (s) of this section will 
expire on December 21, 2009. 

@ Par. 16. Section 1.1502—90 is 
amended by: 

w 1. Removing and reserving the entry 
for § 1.1502—95(e)(8). 

m 2. Removing and reserving the entry 
for § 1.1502—95(f). 

@ 3. Reserving an entry for § 1.1502- 
95(g). 

w 4. Adding entries for § 1.1502—95T. 

The additions read as follows: 


§1.1502-90 Table of contents. 


* * * * * 


§1.1502-95 Rules on ceasing to be a 
member of a consolidated group (or loss 
subgroup). 


* * * * * 


(g) [Reserved]. 


§1.1502-95T Rules on ceasing to be a 
member of a consolidated group (or loss 
subgroup) (temporary). 

(a) through (e)(7) [Reserved]. 

(e)(8) Reporting requirements. 

(i) Common Parent. 

(ii) Former Member. 

(iii) Exception. 

(f) Filing the election to apportion the 
section 382 limitation and net 
unrealized built-in gain. 

(1) Form of the election to apportion. 

(i) Statement. 

(ii) Agreement. 

(2) Signing the agreement. 

(3) Filing of the election. 

(i) Filing by the common parent. 

(ii) Filing by the former member. 

(4) Revocation of election. 

(g) Effective date: 

(1) Applicability date. 

(2) Expiration date. 


§1.1561-0 [Removed] 
g Par. 17. Section 1.1561—0 is removed. 


§1.1561-1 [Removed] 


w Par. 18. Section 1.1561—1 is removed. 


g Par. 19. Section 1.1561-1T is added to 
read as follows: 


§1.1561-1T General rules regarding 
certain tax benefits available to the 
component members of a controlled group 
of corporations (temporary). 

(a) In general. (1) Part II (section 1561 
and following) of subchapter B of 
chapter 6 of the Internal Revenue Code 
(part II) provides rules to limit the 
amounts of certain specified tax benefit 
items of component members of a 
controlled group of corporations on a 
December 31, for their taxable years 
which include such December 31. The 
component members of such a group 
shall be limited for purposes of subtitle 
A of the Code to the amounts of certain 
items, set forth in section 1561(a), as if 
they were one corporation. Certain other 
tax items also set forth in section 
1561(a) (e.g., the additional tax imposed 
by section 11(b)(1) and the section 
55(d)(3) phase out of the alternative 
minimum tax exemption amount) will 
be determined by combining the taxable 
income of all such members and then 
allocating the artiount of such items 
among such members. 
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(2) For certain definitions (including 
the definition of a controlled group of 
corporations and a component member) 
and special rules for purposes of this 
part II see section 1563. 

(b) Special rules. (1) For purposes of 
this part II, the term corporation 
includes a small business corporation 
(as defined in section 1361). However, 
for the treatment of such a corporation 
as an excluded member of a controlled 
group of corporations see § 1.1563— 
1(b)(2)(ii)(C). 

(2) In the case of corporations electing 
a 52—53-week taxable year under section 
441(f)(1), the provisions of this part II 
shall be applied in accordance with the 
special rule of section 441(f)(2)(A). See 
§ 1.441-2. 

(c) Tax avoidance. The provisions of 
this part II do not delimit or abrogate 
any principle of law established by 
judicial decision, or any existing 
provisions of the Code, such as sections 
269, 482, and 1551, which have the 
effect of preventing the avoidance or 
evasion of income taxes. 

(d) Effective date—(1) Applicability 
date. This section applies to any taxable 
year beginning on or after December 22, 
2006. However, taxpayers may apply 
this section to any Federal income tax 
return filed on or after December 22, 
2006. 

(2) Expiration date. The applicability 
of this section will expire on December 
21, 2009. 

@ Par. 20. Section 1.1561-—2 is amended 
by removing and reserving paragraphs 
(a) and (b), revising paragraph (c), 
removing and reserving paragraph(d), 
and adding paragraph (f) to read as 
follows: 


§1.1561-2 Determination of amount of tax 
benefits. 


* * * * * 


(c) [Reserved]. For further guidance, 
see § 1.1561-—2Tfc). 

(f) [Reserved]. For further guidance, 
see § 1.1561—2T(f}(1). 
gw Par. 21. Section 1.1561—2T is added to 
read as follows: 


§1.1561-2T Determination of amount of 
tax benefits (temporary). 

(a) through (b) [Reserved]. 

(c) Accumulated earnings credit. The 
component members of a controlled 
group of corporations may allocate the 
amount of the accumulated earnings 
credit unequally if they have an 
apportionment plan in effect. 

d) [Reserved]. 

(e) [Reserved]. For further guidance, 
see § 1.1561—2(e). 

(f) Effective date—({1) Applicability 
date. This section applies to any taxable 


year beginning on or after December 22, 
2006. However, taxpayers may apply 
this section to any Federal income tax 
return filed on or after December 22, 
2006. 

(2) Expiration date. The applicability 
of this section will expire on December 
21, 2009. 


§1.1561-3 [Removed] 


Par. 22. Section 1.1561—3 is removed. 
@ Par. 23. Section 1.1561—3T is added to 
read as follows: 


§1.1561-3T Allocation of the section 
1561 (a) tax items (temporary). 

(a) Filing of form—(1) In general. For 
each taxable year that a corporation is 
a component member of the same 
controlled group of corporations on a 
December 31, for its taxable year that 
includes such December 31, such 
corporation and all other component 
members of such group must each file 
the required form (i.e., Schedule O or 
any successor to that form) with each 
Federal income tax return. Each such 
corporation must file that form with its 
return whether or not— 

(i) An apportionment plan is in effect; 
or 

(ii) Any change is made in the group’s 
apportionment of its section 1561(a) tax 
benefit items from the previous year. 

(2) Exception for component members 
that are members of a consolidated 
group. If one or more of the component 
members of a controlled group of 
corporations are also members of a 
consolidated group, the parent of such 
consolidated group shall file only one 
form on behalf of all of such members. 
Such form shall contain the information 
required for each such member. 

) No apportionment plan in effect. 
If the component members of a 
controlled group of corporations do not 
have an apportionment plan in effect, 
the amounts of the section 1561(a) items 
must be divided equally among all such 
members. For purposes of the preceding 
sentence, if any component members of 
a controlled group of corporations are 
also members of a consolidated group, 
such members wil] each be treated as a 
separate component member of the 
controlled group. 

(c) Apportionment plan in effect—(1) 
Adoption of plan. The component 
members of a controlled group of 
corporations consent to the adoption (or 
amendment) of an apportionment plan 
by checking the box to that effect on 
such form. For purposes of this 
paragraph (c)— 

(i) An apportionment plan that is 
adopted (including a plan that has been 
amended) continues in effect until it is 
terminated; 


(ii) A consolidated group is treated as 
one component member of such group; 
and 

(iii) The members must allocate the 
amounts of the section 1561(a) items 
between or among themselves as 
described in the plan. 

(2) Limitation on adopting a plan—(i) 
Sufficient statute of limitations period. 
The members may only adopt or amend 
such a plan if there is at least one year 
remaining in the statutory period 
(including any extensions thereof) for 
the assessment of a deficiency against 
every member the tax liability of which 
would be increased by the adoption of 
such a plan. 

(ii) Insufficient statute of limitations 
period. If any member cannot satisfy the 
requirement of paragraph (c)(2)(i) of this 
section, the members may not adopt or 
amend such a plan unless the member 
not satisfying such requirement has 
entered into an agreement with the 
Internal Revenue Service to extend the 
statute of limitations for the limited 
purpose of assessing any deficiency 
against such member attributable to the 
adoption of such a plan. 

(3) Termination of plan. An 
apportionment plan that is in effect for 
the component members of a controlled 
group with respect to a particular 
December 31 is terminated with respect 
to a succeeding December 31 if— 

(i) Each member of such group 
consents to the termination of such a 
plan for such succeeding December 31 
by checking the box to that effect on its 
form; 

(ii) The controlled group ceases to 
remain in existence (within the meaning 
of section 1563(a)) during the calendar 
year ending on such succeeding 
December 31; 

(iii) Any corporation which was a 
component member of such group on 
the particular December 31 is not a 
component member of such group on 
such succeeding December 31; or 

(iv) Any corporation which was not a 
component member of such group on 
the particular December 31 is a 
component member of such group on 
such succeeding December 31. 

(d) Effective date—({1) Applicability 
date. This section applies to any taxable 
year beginning on or after December 22, 
2006. However, taxpayers may apply 
this section to any Federal income tax 
return filed on or after December 22, 
2006. 

(2) Expiration date. The applicability 
of this section will expire on December 
21, 2009. 


§1.1562-0 [Removed] 
Par. 24. Section 1.1562—0 is removed. . 
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§1.1562-1 [Removed] 
@ Par. 25. Section 1.1562—1 is removed. 
§1.1562-2 [Removed] 
w Par. 26. Section 1.1562—2 is removed. 
§1.1562-3 [Removed] 
g Par. 27. Section 1.1562-3 is removed. 
§1.1562—-4 [Removed] 
w Par. 28. Section 1.1562—4 is removed. 
§1.1562-5 [Removed] 
w Par. 29. Section 1.1562—5 is removed. 
§1.1562-6 [Removed] 
@ Par. 30. Section 1.1562-6 is removed. 
§1.1562-7 [Removed? 
@ Par. 31. Section 1.1562—7 is removed. 
§1.1563-1 [Removed] 


@ Par. 32. Section 1.1563—1 is removed. 
g Par. 33. Section 1.1563-1T is 
amended by revising paragraphs (a), (b), 
(c)(1), (c)(2)(iv), (d) and (e) to read as 
follows: 


§1.1563-1T Definition of controlled group 


of corporations and component members 
(temporary). 

(a) Controlled group of corporations— 
(1) In general. For purposes of sections 
1561 through 1563, the term controlled 
group of corporations means any group 
of corporations which is either a parent- 
subsidiary controlled group (as defined 
in paragraph (a)(2) of this section), a 
brother-sister controlled group (as 
defined in paragraph (a)(3)(i) of this 
section), a combined group (as defined 
in paragraph (a)(4) of this section), or a 
life insurance controlled group (as 
defined in paragraph (a)(5) of this 
section). For the exclusion of certain 
stock for purposes of applying the 
definitions contained in this paragraph, 
see section 1563(c) and § 1.1563-2. 

(2) Parent-subsidiary controlled 
group. (i) The term parent-subsidiary 
controlléd group means one or more 
chains of corporations connected 
through stock ownership with a 
common parent corporation if— 

(A) Stock possessing at least 80 
percent of the total combined voting 
power of all classes of stock entitled to 
vote or at least 80 percent of the total 
value of shares of all classes of stock of 
each of the corporations, except the 
common parent corporation, is owned 
(directly and with the application of 
§ 1.1563—3(b)(1), relating to options) by 
one or more of the other corporations; 
and 


(B) The common parent corporation 
owns (directly and with the application 
of § 1.1563-—3(b)(1), relating to options) 
stock possessing at least 80. percent of 
the total combined voting power of all 
classes of stock entitled to vote or at 
least 80 percent of the total value of 
shares of all classes of stock of at least 
one of the other corporations, excluding, 
in computing such voting power or 
value, stock owned directly by such 
other corporations. 


(ii) The definition of a parent- 
subsidiary controlled group of 
corporations may be illustrated by the 
following examples: 


Example 1. P Corporation owns stock 
possessing 80 percent of the total combined 
voting power of all classes of stock entitled 
to vote of S Corporation. P is the common 
parent of a parent-subsidiary controlled 
group consisting of member corporations P 
and S. 

Example 2. Assume the same facts as in 
Example 1. Assume further that S owns stock 
possessing 80 percent of the total value of 
shares of all classes of stock of T Corporation. 
P is the common parent of a parent- 
subsidiary controlled group consisting of 
member corporations P, S, and T. The result 
would be the same if P, rather than S, owned 
the T stock. 

Example 3. L Corporation owns 80 percent 
of the only class of stock of M Corporation 
and M, in turn, owns 40 percent of the only 
class of stock of O Corporation. L also owns 
80 percent of the only class of stock of N 
Corporation and N, in turn, owns 40 percent 
of the only class of stock of O. L is the 
common parent of a parent-subsidiary 
controlled group consisting of member 
corporations L, M, N, and O. 

Example 4. X Corporation owns 75 percent 
of the only class of stock of Y and Z 
Corporations; Y owns all the remaining stock 
of Z; and Z owns all the remaining stock of 
Y. Since intercompany stockholdings are 
excluded (that is, are not treated as 
outstanding) for purposes of determining 
whether X owns stock possessing at least 80 
percent of the voting power or value of at 
least one of the other corporations, X is 
treated as the owner of stock possessing 100 
percent of the voting power and value of Y 
and of Z for purposes of paragraph (a)(2)(i)(B) 
of this section. Also, stock possessing 100 
percent of the voting power and value of Y 
and Z is owned by the other corporations in 
the group within the meaning of paragraph 
(a)(2)(i)(A) of this section. (X and Y together 
own stock possessing 100 percent of the 
voting power and value of Z, and X and Z 
together own stock possessing 100 percent of 
the voting power and value of Y.) Therefore, 
X is the common parent of a parent- 
subsidiary controlled group of corporations 
consisting of member corporations X, Y, and 


(3) Brother-sister controlled group—{i) 
In general. The term brother-sister 
controlled group means two or more 
corporations if the same five or fewer 
persons who are individuals, estates, or 
trusts own (directly and with the 
application of the rules contained in 
§ 1.1563-—3(b)) stock possessing more 
than 50 percent of the total combined 
voting power of all classes of stock 
entitled to vote or more than 50 percent 
of the total value of shares of all classes 
of stock of each corporation, taking into 
account the stock ownership of each 
such person only to the extent such 
stock ownership is identical with 
respect to each such corporation. 


(ii) Additional stock ownership 
requirement for purposes of certain 
other provisions of law. For purposes of 
any provision of law (other than 
sections 1561 through 1563) that 
incorporates the section 1563(a) 
definition of a controlled group, the 
term brother-sister controlled group 
means two or more corporations if the 
same five or fewer persons who are 
individuals, estates, or trusts own 
(directly and with the application of the 
rules contained in § 1.1563—3(b)) stock 
possessing— 

(A) At least 80 percent of the total 
combined voting power of all classes of 
stock entitled to vote or at least 80 
percent of the total value of shares of all 
classes of stock of each corporation (the 
80 percent requirement); 

(B) More than 50 percent of the total 
combined voting power of all classes of 
stock entitled to vote or more than 50 
percent of the total value of shares of all 
classes of stock of each corporation, 
taking into account the stock ownership 
of each such person only to the extent 
such stock ownership is identical with 
respect to each such corporation (the 
more-than-50 percent identical 
ownership requirement); and 

(C) The five or fewer persons whose 
stock ownership is considered for 
purposes of the 80 percent requirement 
must be the same persons whose stock 
ownership is considered for purposes of 
the more-than-50 percent identical 
ownership requirement. 

(iii) Examples. The principles of 
paragraph (a)(3)(ii) of this section may 
be illustrated by the following 
examples: 


Example 1. (i) The outstanding stock of 
corporations P, Q, R, S, and T, which have 
only one class of stock outstanding is owned 
by the following unrelated individuals: 


: 
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CORPORATIONS 


Individuals 


P 
(percent) 


Q 
(percent) 


R 
(percent) 


Identical ownership 


51. 
(45% in P & Q). 


(ii) Corporations P and Q are members of 


following unrelated individuals: 


Corporations 

a brother-sister controlled group of inaitieiie 
corporations. Although the more-than-50 U 1 
percent identical ownership requirement is (percent) | (percent) 
met for all 5 corporations, corporations R, S, A 12 12 
percent of the stock of each of those oe eae ae 12 12 
corporations is not owned by the same 5 or BD rvscasgentebiesacteceises 12 12 
fewer persons whose stock ownership is Tccabeeiimavwan 13 13 
considered for purposes of the more-than-50 13 13 
percent identical ownership requirement. 13 13 

Example 2. (i) The outstanding stock of FE oteneeerrases 13 13 
corporations U and V, which have only one 
Fest of stock outstanding, is owned by the hineculasamnancee 100 100 


(ii) Any group of five of the shareholders 
will own more than 50 percent of the stock 


in each corporation, in identical holdings. 
However, U and V are not members of a 
brother-sister controlled group because at 
least 80 percent of the stock of each 
corporation is not owned by the same five or 
fewer persons. 

Example 3. (i) Corporations X and Y each 
have two classes of stock outstanding, voting 
common and non-voting common. (None of 
this stock is excluded from the definition of 
stock under section 1563(c).) Unrelated 
individuals A and B own the following 
percentages of the class of stock entitled to 
vote (voting) and of the total value of shares 
of all classes of stock (value) in each of 
corporations X and Y: 


Individuals 


Corporations 


¥ 


100% voting, 60% value 
0% voting, 10% value 


75% voting, 60% value. 
25% voting, 10% value. 


(ii) No other shareholder of X owns (or is 
considered to own) any stock in Y. X and Y 
are a brother-sister controlled group of 
corporations. The group meets the more- 
than-50 percent identical ownership 
requirement because A and B own more than 
50 percent of the total value of shares of all 
classes of stock of X and Y in identical 
holdings. (The group also meets the more- 
than-50 percent identical ownership 
requirement because of A’s voting stock 
ownership.) The group meets the 80 percent 
requirement because A and B own at least 80 
percent of the total combined voting power 
of all classes of stock entitled to vote. 

Example 4. Assume the same facts as in 
Example 3 except that the value of the stock 
owned by A and B is not more than 50 
percent of the total value of shares of all 
classes of stock of each corporation in 
identical holdings. X and Y are not a brother- 
sister controlled group of corporations. The 
group meets the more-than-50 percent 
identical ownership requirement because A 
owns more than 50 percent of the total 

- combined voting power of the voting stock of 
each corporation. For purposes of the 80 
percent requirement, B’s voting stock in Y _ 
cannot be combined with A’s voting stock in 
Y since B, who does not own any voting 
stock in X, isnot a person whose ownership 

. is considered for purposes of the more-than- 
50 percent identical ownership requirement. 
Because no other shareholder owns stock in 


both X and Y, these other shareholders’ stock 
ownership is not counted towards meeting 
either the more-than-50 percent identical 
ownership requirement or the 80 percent 
ownership requirement. 


(iv) Special rule if prior law applies. 
Paragraph (a)(3)(ii) of this section, as 
amended by TD 8179, applies to taxable 
years ending on or after December 31, 
1970. See, however, the transitional rule 
in paragraph (d) of this section. 

(4) Combined group. (i) The term 
combined group means any group of 
three or more corporations if— 

(A) Each such corporation is a 
member of either a parent-subsidiary 
controlled group of corporations or a 
brother-sister controlled group of 
corporations; and 

(B) At least one of such corporations 
is the common parent of a parent- 
subsidiary controlled group and also is 
a member of a brother-sister controlled 

roup. 


’ (ii) The definition of a combined 


group of corporations may be illustrated 
by the following examples: 


Example 1. Smith, an individual, owns 
stock possessing 80 percent of the total 
combined voting power of all classes of the 
stock of corporations X and Y. Y, in turn, 


owns stock possessing 80 percent of the total 
combined voting power of all classes of the 
stock of corporation Z. X, Y, and Z are 
members of the same combined group 
since— 

(i) X, Y, and Z are each members of either 
a parent-subsidiary or brother-sister 
controlled group of corporations; and 

(ii) Y is the common parent of a parent- 
subsidiary controlled group of corporations 
consisting of Y and Z, and also is a member 
of a brother-sister controlled group of 
corporations consisting of X and Y. 

Example 2. Assume the same facts as in 
Example 1, and further assume that 
corporation X owns 80 percent of the total 
value of shares of all classes of stock of 
corporation T. X, Y, Z, and T are members 
of the same combined group. 

(5) Life insurance controlled group. (i) 
The term Jife insurance controlled group 
means two or more life insurance 
companies each of which is a member 
of a controlled group of corporations 
described in paragraph (a)(2), (a)(3)(i), or 
(a)(4) of this section and to which 
§ 1.1502—47(f)(6) does not apply. Such 
insurance companies shall be treated as 
a controlled group of corporations 
separate from any other corporations 
which are members of a controlled 
group described in such paragraph 
(a)(2), (a)(3)(i), or (a)(4). For purposes of 


— 
|_| 
| 
| 
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this section, the common parent of the 
controlled group described in paragraph 
(a)(2) of this section shall be referred to 
as the common parent of the life 
insurance controlled group. 

(ii) The following examples illustrate 
the definition of a life insurance 
controlled group. In these examples, L 
indicates a life company, another letter 
indicates a nonlife company and each 
corporation uses the calendar year as its 
taxable year. 


Example 1. Since January 1, 1999, 
corporation P has owned all the stock of 
corporations and Y, and L, has owned all the 
stock of corporation X. On January 1, 2005, 
Y acquired all of the stock of corporation L. 
Since L,; and L2 are members of a parent- 
subsidiary controlled group of corporations, 
such companies are treated as members of a 
life insurance controlled group separate from 
the parent-subsidiary controlled group 
consisting of P, X and Y. For purposes of this 
section, P is referred to as the common parent 
of the life insurance controlled group even 
though P is not a member of such group. 

Example 2. The facts are the same as in 
Example 1, except that, beginning with the 
2005 tax year, the P affiliated group elected 
to file’a consolidated return and P made a 
section 1504(c)(2) election. Pursuant to 
paragraph (a)(5)(i) of this section, L; and L2 
are not members of a separate life insurance 
controlled group. Instead, P, X, Y, L; and L2 
constitute one controlled group. See 
§ 1.1502-47(f)(6). 


(6) Voting power of stock. For 
purposes of this section, and §§ 1.1563— 
2 and 1.1563—3, in determining whether 
the stock owned by a person (or 
persons) possesses a certain percentage 
of the total combined voting power of 
all classes of stock entitled to vote of a 
corporation, consideration will be given 
to all the facts and circumstances of 
each case. A share of stock will 
generally be considered as possessing 
the voting power accorded to such share 
by the corporate charter, by-laws, or 
share certificate. On the other hand, if 
there is any agreement, whether express 
or implied, that a shareholder will not 
vote his stock in a corporation, the 
formal voting rights possessed by his 
stock may be disregarded in 
determining the percentage of the total 
combined voting power possessed by 
the stock owned by other shareholders 
in the corporation, if the resuit is that 
the corporation becomes a component 
member of a controlled group of 
corporations. Moreover, if a shareholder 
agrees to vote his stock in a corporation 
in the manner specified by another 

' shareholder in the corporation, the 
voting rights possessed by the stock 
owned by the first shareholder may be 
considered to be possessed by the stock 
owned by such other shareholder if the 
result is that the corporation becomes a 


component member of a controlled 
group of corporations. 

(b) Component members—(1) In 
general. For purposes of sections 1561 
through 1563, a corporation is a 
component member of a controlled 
group of corporations on a December 31 
(and with respect to the taxable year 
which includes such December 31) if 
such corporation— 

(i) Is a member of such controlled 
group on such December 31 and is not 
treated as an excluded member under 
paragraph (b)(2) of this section; or 

(ii) Is not a member of such controlled 
group on such December 31 but is 
treated as an additional member under 
paragraph (b)(3) of this section. 

(2) Excluded members. (i) A 
corporation, which is a member of a 
controlled group of corporations on the 
December 31 included within its taxable 
year, but was a member of such group 
for less than one-half of the number of 
days in such taxable year which precede 
such December 31, shall be treated as an 
excluded member of such group on such 
December 31. 

(ii) A corporation which is a member 
of a controlled group of corporations on 
any December 31 shall be treated as an 


excluded member of such group on such’ 


date if, for its taxable year including 
such date, such corporation is— |. 

(A) Exempt from taxation under 
section 501(a) (except a corporation 
which is subject to tax on its unrelated 
business taxable income under section 
511) or 521 for such taxable year; 

(B) A foreign corporation not subject 
to taxation under section 882(a) for the 
taxable year; 

(C) An S corporation (as defined in 
section 1361) for purposes of any tax 
benefit item described in section 1561(a) 
to which it is not subject; 

(D) A franchised corporation (as 
defined in section 1563(f)(4) and 
§ 1.1563—4); or 

(E) An insurance company subject to 
taxation under section 801, unless such 
insurance company (without regard to 
this paragraph (b)(2)(ii)(E)) is a 
component member of a life insurance 
controlled group described in paragraph 


- (a)(5)(i) of this section or unless 


§ 1.1502—47(f)(6) applies (which treats a 
life insurance company, for which a 
section 1504(c)(2) election is effective, 
as a member (whether eligible gr 
ineligible) of a life-nonlife affiliated 
group). 

(3) Additional members. A 
corporation shall be treated as an 
additional member of a controlled group 
of corporations on the December 31 
included within its taxable year if it— 

(i) Is not a member of such group on 
such December 31; 


(ii) Is not described, with respect to 
such taxable year, in paragraph 
(b)(2)(ii)(A), (B), (C), (D), or (E) of this 
section; and 

(iii) Was a member of such group for 


-one-half (or more) of the number of days 


in such taxable year which precede such 
December 31. 

(4) Examples. The provisions of this 
paragraph may be illustrated by the 
following examples: 


Example 1. Brown, an individual, owns all 
of the stock of corporations W and X on each 
day of 1964. W and X each uses the calendar 
year as its taxable year. On January 1, 1964, 
Brown also owns all the stock of corporation 
Y (a fiscal year corporation with a taxable 
year beginning on July 1, 1964, and ending 
on June 30, 1965), which stock he sells on 


‘October 15, 1964. On December 1, 1964, 


Brown purchases all the stock of corporation 
Z (a fiscal year corporation with a taxable 
year beginning on September 1, 1964, and 
ending on August 31, 1965). On December 
31, 1964, W, X, and Z are members of the 
same controlled group. However, the 
component members of the group on such 
December 31 are W, X, and Y. Under 
paragraph (b)(2)(i) of this section, Z is treated 
as an excluded member of the group on 
December 31, 1964, since Z was a member of 
the group for less than one-half of the 
number of days (29 out of 121 days) during 
the period beginning on September 1, 1964 
(the first day of its taxable year) and ending 
on December 30, 1964. Under paragraph 
(b)(3) of this section, Y is treated as an 
additional member of the group on December 
31, 1964, since Y was a member of the group 
for at least one-half of the number of days 
(107 out of 183 days) during the period 
beginning on July 1, 1964 (the first day of its 
taxable year) and ending on December 30, 
1964. 

Example 2. On January 1, 1964, 
corporation P owns all the stock of 
corporation S, which in turn owns all the 
stock of corporation S-1. On November 1, 
1964, P purchases all of the stock of 
corporation X from the public and sells all 
of the stock of S to the public. Corporation 
X owns all the stock of corporation Y during 
1964. P, S, S—1, X, and Y file their returns 
on the basis of the calendar year.On ° 


_ December 31, 1964, P, X, and Y are members 


of a parent-subsidiary controlled group of 
corporations; also, corporations S and S-1 
are members of a different parent-subsidiary 
controlled group on such date. However, 
since X and Y have been members of the 
parent-subsidiary controlled group of which 
P is the common parent for less than one-half 
the number of days during the period January 
1 through December 30, 1964, they are not 
component members of such group on such 
date. On the other hand, X and Y have been 
members of a parent-subsidiary controlled 
group of which X is the common parent for 
at least one-half the number of days during 
the period January 1 through December 30, 
1964, and therefore they are component 
members of such group on December 31, 
1964. Also since S and S—1 were members of 
the parent-subsidiary controlled group of 
which P is the common parent for at least 
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one-half the number of days in the taxable 
years of each such corporation during the 
period January 1 through December 30, 1964, 
P, S, and S—1 are component members of 
such group on December 31, 1964. 

Example 3. Throughout 1964, corporation 
M owns all the stock of corporation F which, 
in turn, owns all the stock of corporations L— 
1, L-2, X, and Y. M is a domestic mutual 
insurance company subject to taxation under 
section 821, F is a foreign corporation not 
engaged in a trade or business within the 
United States, L-i and L—2 are domestic life 
insurance companies subject to taxation 
under section 802, and X and Y are domestic 
corporations subject to tax under section 11 
of the Code. Each corporation uses the 
calendar year as its taxable year. On 
December 31, 1964, M, F, L—1, L—2, X, and 
Y are members of a parent-subsidiary 
controlled group of corporations. However, 
under paragraph (b)(2)(ii) of this section, M, 
F, L-1, and L-2 are treated as excluded 
members of the group on December 31, 1964. 
Thus, on December 31, 1964, the component 
members of the parent-subsidiary controlled 
group of which M is the common parent 
include only X and Y. Furthermore, since 
paragraph (b)(2)(ii)(E) of this section does not 
result in L-1 and L—2 being treated as 
excluded members of a life insurance 
controlled group, L—1 and L-2 are 
component members of a life insurance 
controlled group on December 31, 1964. 


(5) Application of constructive 
ownership rules. For purposes of 


paragraphs (b)(2)(i) and (3) of this 
section, it is necessary to determine 
whether a corporation was a member of 
a controlled group of corporations for. 
one-half (or more) of the number of days 
in its taxable year which precede the 
December 31 falling within such taxable 
year. Therefore, the constructive 
ownership rules contained in § 1.1563-— 
3(b) (to the extent applicable in making 
such determination) must be applied on 
a day-by-day basis. For example, if P 
Corporation owns all the stock of X 
Corporation on each day of 1964, and on 
December 30, 1964, acquires an option 
to purchase all the stock of Y 
Corporation (a calendar-year taxpayer 


’ which has been in existence on each 


day of 1964), the application of 

§ 1.1563—3(b)(1) on a day-by-day basis. 
results in Y being a member of the 
brother-sister controlled group on only 
one day of Y’s 1964 year which 
precedes December 31, 1964. 
Accordingly, since Y is not a member of 
such group for one-half or more of the 
number of days in its 1964 year 
preceding December 31, 1964, Y is 
treated as an excluded member of such 
group on December 31, 1964. 


(c) Overlapping groups—(1) In 
general. If on a December 31 a 


corporation is a component member of 
a controlled group of corporations by 
reason of ownership of stock possessing 
at least 80 percent of the total value of 
shares of all classes of stock of the 
corporation, and if on such December 31 
such corporation is also a component 
member of another controlled group of 
corporations by reason of ownership of 
other stock (that is, stock not used to 
satisfy the at-least-80 percent total value 
test) possessing at least 80 percent of the - 
total combined voting power of all 
classes of stock of the corporation 
entitled to vote, then such corporation 
shall be treated as a component member 
only of the controlled group of which it 
is a component member by reason of the 
ownership of at least 80 percent of the 
total value of its shares. 


(2) Brother-sister controlled groups. 


* * * * * 


(iv) The provisions of this paragraph 
(c)(2) may be illustrated by the 
following examples (in which it is 
assumed that all the individuals are 
unrelated): 

Example 1. (i) On each day of 1970 all the 


outstanding stock of corporations M, N, and 
P is held in the following manner: 


Individuals 


Corporations 


Pp 
(percent) 


N 
(percent) 


M 
(percent) 


55 40 5 
40 20 40 
5 40 55 


(ii) Since the more-than-50 percent 
identical ownership requirement of section 
1563(a)(2) is met with respect to corporations 

- Mand N and with respect to corporations N 
and P, but not with respect to corporations 
M, N, and P, corporation N would, without 


the application of this paragraph (c)(2), be a 
component member on December 31, 1970, 
of overlapping groups consisting of M and N 
and of N and P. If N does not file an election 
in accordance with paragraph (c)(2)(i) of this 
section, the Internal Revenue Service will 


determine the group in which N is to be 
included. 

Example 2. (i) On each day of 1970, all the 
outstanding stock of corporations S, T, W, X, 
and Z is held in the following manner: 


Individuals 


Corporations 


(ii) On December 31, 1970, the more-than- 
50 percent identical ownership requirement 
of section 1563(a)(2) may be met with regard 
to any combination of the corporations but 
all five corporations cannot be included as 
component members of a single controlled 
group because the inclusion of all the 
corporations in a single group would be 
dependent upon taking into account the 


stock ownership of more than five persons. 
Therefore, if the corporations do not file a 
statement in accordance with paragraph 
(c)(2)(ii) of this section, the Internal Revenue 
Service will determine the group in which 
each corporation is to be included. The 
corporations or the Internal Revenue Service, 
as the case may be, may designate that three 


_ corporations be included in one group and 


two corporations in another, or that any four 
corporations be included in one group and 
that the remaining corporation not be 
included in any group. 


(d) Transitional rules—(1) In general. 
Treasury decision 8179 amended 
paragraph (a)(3)(ii) of this section to 
revise the definition of a brother-sister 
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controlled group of corporations. In 
general, those amendments are effective 
for taxable years ending on or after 
December 31, 1970. 

(2) Limited nonretroactivity. (i) Under 
the authority of section 7805(b), the 
Internal Revenue Service will treat an 
old group as a brother-sister controlled 
group corporations for purposes of 
applying sections 401, 404(a), 408(k), 
409A, 410, 411, 412, 414, 415, and 4971 
of the Code and sections 202, 203, 204, 
and 302 of the Employment Retirement 
Income Security Act of 1974 (ERISA) in 
a plan year or taxable year beginning 
before March 2, 1988, to the extent 
necessary to prevent an adverse effect 
on any old member (or any other 
corporation), or on any plan or other 
entity described in such sections 
(including plans, etc., of corporations 
not part of such old group), that would 
result solely from the retroactive effect 
of the amendment to this section by TD 
8179. An adverse effect includes the 
disqualification of a plan or the ‘ 
disallowance of a deduction or credit for 
a contribution to a plan. The Internal 
Revenue Service, however, will not treat 
an old member as a member of an old 
group to the extent that such treatment 
will have an adverse effect on that old 
member. 

(ii) Section 7805(b) will not be 
applied pursuant to paragraph (d)(2)(i) 
of this section to treat an old member of 
an old group as a member of a brother- 
sister controlled group to prevent an 
adverse effect for a taxable year if, for 
that taxable year, that old member treats 
or has treated itself as not being a 
member of that old group for purposes 
of sections 401, 404(a), 408(k), 409A, 
410, 411, 412, 414, 415, and 4971 of the 
Code and sections 202, 203, 204, and 
302 and Title IV of ERISA for such 
taxable year (such as by filing, with 
respect to such taxable year, a return, 
amended return, or claim for credit or 
refund in which the amount of any 
deduction, credit, limitation, or tax due 
is determined by treating itself as not 
being a member of the old group for 
purposes of those sections). However, 
the fact that one or more (but not all) of 
the old members do not qualify for 
section 7805(b) treatment because of the 
preceding sentence will not preclude 
that old member (or members) from 
being treated as a member of the old 
group under paragraph (d)(2)(i) of this 
section in order to prevent the 
disallowance of a deduction or credit of 
another old member (or other 
corporation) or to prevent the 
disqualification of, or other adverse 
effect on, another old member’s plan (or 
other entity) described in the sections of 


the Code and ERISA enumerated in 
such paragraph. 

(3) Election of general 
nonretroactivity. In the case of a taxable 
year ending on or after December 31, 
1970, and before March 2, 1988, an old 
group will be treated as a brother-sister 
controlled group of corporations for all 
purposes of the Code for such taxable 
year if— 

(i) Each old member files a statement 
consenting to such treatment for such 
taxable year with the District Director 
having audit jurisdiction over its return 
within six months after March 2, 1988; 
and 

(ii) No old member— 

(A) Files or has filed, with respect to 
such taxable year, a return, amended 
return, or claim for credit or refund in 
which the amount of any deduction, 
credit, limitation, or tax due is 
determined by treating any old member 
as not a member of the old group; or 

(B) Treats the employees of all 
members of the old group as not being 
employed by a single employer for 
purposes of sections 401, 404(a), 408(k), 
409A, 410, 411, 412, 414, 415, and 4971 
of the Code and sections 202, 203, 204, 
and 302 of ERISA for such taxable year. 

(4) Definitions. For purposes of this 
paragraph (d)— 

(i) An old group is a brother-sister 
controlled group of corporations, 
determined by applying paragraph 
(a)(3)(ii) of this section as in effect 
before the amendments made by 
Treasury decision 8179, that is not a 
brother-sister controlled group of 
corporations, determined by applying 
paragraph (a)(3)(ii) of this section as 
amended by such Treasury decision; 
and 

(ii) An old member is any corporation 
that is a member of an old group. 

(5) Election to choose between 
membership in more than one 
controlled group. 

(i) An old member has filed an 
election under paragraph (c)(2) of this 
section to be treated as a component 
member of an old group for a December 
31 before March 2, 1988; and 

(ii) That corporation would (without 
regard to such paragraph) be a 
component member of more than one 
brother-sister controlled group (not 
including an old group) on the 
December 31, that corporation may 
make an election under that paragraph 
by filing an amended return on or before 
September 2, 1988. This paragraph 
(d)(5) does not apply to a corporation 
that is treated as a member of an old 
group under paragraph (d)(3) of this 
section. 


(6) Refunds. See section 6511(a) for 
period of limitation on filing claims for 
credit or refund. 

(e) Effective date—(1) Applicability 
date. Paragraphs (a), (b), (c)(1), (c)(2){iv) 
and (d) of this section apply to taxable 
years beginning on or after December 
22, 2006. However, taxpayers may apply 
these paragraphs to any Federal income 
tax return filed on or after December 22, 
2006. Paragraphs (c)(2)(i) through (iii) of 
this section apply to any original 
Federal income tax return (including 
any amended return filed on or before 
the due date (including extensions) of 
such original return) timely filed on or 
after May 30, 2006. 

(2) Expiration date. The applicability 
of paragraphs (a), (b), (c)(1), (c)(2){iv) 
and (d) of this section will expire on 
December 21 2009. The applicability of 
paragraphs (c)(2)(i) through (iii) of this 
section will expire on May 26, 2009. 


§1.1563-3 [Amended] 

g Par. 34. In § 1.1563—3, at the end of 
paragraph (d)(3) Example 3, add the 
phrase “for purposes of paragraph 
(a)(3)(ii) of § 1.1563-1T”’. 


§1.1564-1 [Removed] 
g Par. 35. Section 1.1564—1 is removed. 


PART 5—TEMPORARY INCOME TAX 
REGULATIONS UNDER THE REVENUE 
ACT OF 1978 


@ Par. 36. The authority citation for part 
5 continues to read as follows: 


Authority: 26 U.S.C. 7805. 


§5.1561-1 [Removed] 
@ Par. 37. Section 5.1561—1 is removed. 


Mark E. Matthews, 
Deputy Commissioner for Services and 
Enforcement. 
Approved: December 12, 2006. 
Eric Solomon, 


Acting Deputy Assistant Secretary of the 
Treasury (Tax Policy). 


{FR Doc. 06-9758 Filed 12-21-06; 8:45 am] 
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ACTION: Correction to final and 
temporary regulations. 


3. On page 44475, column 3, in the 
preamble under the paragraph heading 


SUMMARY: This document contains 
corrections to final and temporary 
regulations (TD 9278) that was 
published in the Federal Register on 
Friday, August 4, 2006 (71 FR 44466) 
regarding the treatment of controlled 
services transactions under section 482 
and the allocation of income from 
intangibles, in particular with respect to 
contributions by a controlled party to 
the value of an intangible owned by 
another controlled party. This document 
also contains corrections to final and 
temporary regulations that modify the 
regulations under section 861 
concerning stewardship expenses to be 
consistent with the changes made to the 
regulations under section 482. 

DATES: This correction is effective 
January 1, 2007. 

FOR FURTHER INFORMATION CONTACT: 
Thomas A. Vidano, (202) 435-5265, or 
Carol B. Tan, (202) 435-5159, for 
matters relating to section 482, and 
David F. Bergkuist, (202) 622-3850, for 
matters relating to stewardship expenses 
(not toll-free numbers). 


SUPPLEMENTARY INFORMATION: 


Background 


The final and temporary regulations 
(TD 9278) that are the subject of these 
corrections is under sections 482 and 
861 of the Internal Revenue Code. 


Need for Correction 


As published, final and temporary 
regulations (TD 9278) contain errors that 
may prove to be misleading and are in 
need of clarification. 


Correction of Publication 


Accordingly, final and temporary 
regulations (TD 9278) that were the 
subject of FR Doc. 06-6497 are corrected 
as follows: 

1. On page 44466, column 1, in the 
heading, the subject ‘“Treatment of 
Services Under Section 482; Allocation 
of Income and Deductions From 
Intangibles; Stewardship Expense”’ is 
corrected to read ‘““Treatment of Services 
Under Section 482; Allocation of 
Income and Deductions From 
Intangibles; and Apportionment of 
Stewardship Expense”’. 

2. On page 44470, column 2, in the 
preamble under the paragraph heading 
“5. Comparable Profits Method for 
Services—Temp. Treas. Reg. § 1.482— 
9T(f)”, fifth line from the top of the 
column, the language ‘“‘assets play a 
greater role in general” is corrected to 
read “assets play a greater role in 
generating”’. 


“Services Subject to a Qualified Cost 
Sharing Arrangement—Temp. Treas. 
Reg. § 1.482—9T(m)(3),”’ fourth line from 
the top of the column, the language 
“two provisions, the rule § 1.482—” is 
corrected to read ‘two provisions, the 
rule in § 1.482-”. 


Cynthia Grigsby, 

Senior Federal Register Liaison Officer, Legal 
Processing Division, Associate Chief Counsel 
(Procedure and Administration). 


[FR Doc. E6—21907 Filed 12—21—06; 8:45 am] 
BILLING CODE 4830—-01-P 


DEPARTMENT OF DEFENSE 
Office of the Secretary 


32 CFR Part 143 
[DOD-—2006—OS—0057] 

RIN 0790—AH99 

DoD Policy on Organizations That 
Seek To Represent or Organize 


Members of the Armed Forces in 
Negotiation or Collective Bargaining 


AGENCY: Department of Defense. 
ACTION: Final rule. 


SUMMARY: This rule contains uniform 
Department of Defense policies for 
organizations that seek to represent or 
organize members of the Armed Forces 
in negotiation or collective bargaining. 
This updated rule contains editorial 
changes only as required for internal 
Department of Defense mandated 
reconsideration every 5 years. 

DATES: Effective Date: January 22, 2007. 
FOR FURTHER INFORMATION CONTACT: 
Lieutenant Colonel Mark Gingras, Office 
of the Deputy Under Secretary of 
Defense for Program Integration, 4000 
Defense Pentagon, Washington, DC 


SUPPLEMENTARY INFORMATION: The 
proposed rule was published on October 
12, 2006, at 71 FR 60092. No comments 
were received. The rule is therefore 
adopted as published below. 


Executive Order 12866, “Regulatory 
Planning and Review” 


It has been determined that 32 CFR 
part 143 is not a significant regulatory 
action. The rule does not: 

(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy; a section of the economy; 
productivity; competition; jobs; the 
environment; public health or safety; or 
State, local, or tribal governments or 
communities; 


(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another Agency; 

&) Materially alter the budgetary 
impact of entitlements, grants, user fees, 
or loan programs, or the rights and 
obligations of recipients thereof; or 

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in this Executive Order. 


Unfunded Mandates Reform Act (Sec. 
202, Pub. L. 104—4) 


It has been certified that this rule does 
not contain a Federal mandate that may 
result in the expenditure by State, local 
and tribal governments, in aggregate, or 
by the private sector, of $100 million or 
more in any one year. 


Public Law 96-354, “Regulatory 
Flexibility Act” (5 U.S.C. 601) 


It has been certified that this rule is 
not subject to the Regulatory Flexibility 
Act (5 U.S.C. 601) because it would not, 
if promulgated, have a significant 
economic impact on a substantial 
number of small entities. By its terms, 
this rule applies to state and local 
governments. It has no impact on ‘“‘small 
entities”. 


Public Law 96-511, “Paperwork 
Reduction Act” (44 U.S.C. Chapter 35) 


It has been certified that this rule does 
impose reporting or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1995. The reporting 
and recordkeeping requirements have 
been submitted to OMB for review. 


Executive Order 13132, “Federalism” 


It has been certified that this rule does 
not have federalism implications, as set 
forth in Executive Order 13132. This 
rule does not have substantial direct 
effects on: 

(1) The States; 

(2) The relationship between the 
National Government and the States; or 

(3) The distribution of power and 
responsibilities among the various 
levels of Government. 


List of Subjects in 32 CFR Part 143 


Government employees, Labor 
management relations, Military 
personnel, : 

@ Accordingly 32 CFR part 143 is 
revised to read as follows: 


PART 143—DOD POLICY ON 
ORGANIZATIONS THAT SEEK TO 
REPRESENT OR ORGANIZE 
MEMBERS OF THE ARMED FORCES 
IN NEGOTIATION OR COLLECTIVE 
BARGAINING 


Sec. 
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Purpose. 
Applicability. 
Definitions. 
Policy. 
Prohibited activity. 
Activity not covered by this part. 
Responsibilities. 
Guidelines. 
Authority: 10 U.S.C. 801-940 and 10 
U.S.C. 976. 


§ 143.1 Purpose. 

This part provides DoD policies and 
procedures for organizations whose 
objective is to organize or represent 
members of the Armed Forces of the 
United States for purposes of 
negotiating or bargaining about terms or 
conditions of military service. The 
policies and procedures set forth herein 
are designed to promote the readiness of 
the Armed Forces to defend the United 
States. This part does not modify or 
diminish the existing authority of 
commanders to control access to, or 
maintain good order and discipline on, 
military installations; nor does it modify 
or diminish the obligations of 
commanders and supervisors under 5 
U.S.C. 7101-7135 with respect to 
organizations representing DoD civilian 
employees. 


§ 143.2 Applicability. 
(a) The provisions of this part apply 
to: 
(1) The Office of the Secretary of 
Defense, the Military Departments, the 
Chairman of the Joint Chiefs of Staff, the 
Combatant Commands, the Office of the 
Inspector General of the Department of 
Defense, the Defense Agencies, the DoD 
Field Activities, and all other 
organizational entities in the 
Department of Defense (hereafter 
referred collectively as the ‘DoD 
Components’’). 

(2) Individuals and groups entering, 
using, or seeking to enter or use military 
installations. 

(b) This part does not limit the 
application of the Uniform Code of 
Military Justice in 10 U.S.C. 901-940 or 
10 U.S.C. 976 including the prohibitions 
and criminal penalties set forth therein 
with respect to matters that are the 
subject of this part or that are beyond its 
scope. 


§143.3 Definitions. 

(a) Member of the Armed Forces. A 
member of the Armed Forces who is 
serving on active duty, or a member of 
a Reserve component while performing 
inactive duty training. 

(b) Military labor organization. Any 
organization that engages in or attempts 
to engage in: 

(1) Negotiating or bargaining with any 
civilian officer or employee, or with any 


member of the Armed Forces, on behalf 
of members of the Armed Forces, 
concerning the terms or conditions of 
military service of such members in the 
Armed Forces; 

(2) Representing individual members 
of the Armed Forces before any civilian 
officer or employee, or any member of 
the Armed Forces, in connection with 
any grievance or complaint of any such 
member arising out of the terms or 
conditions of military service of such 
member in the Armed Forces; or 

(3) Striking, picketing, marching, 
demonstrating, or any other similar form 
of concerted action which is directed 
against the Government of the United 
States and that is intended to induce 
any civilian officer or empioyee, or any 
member of the Armed Forces, to: 

(i) Negotiate or bargain with any 
person concerning the terms or 
conditions of military service of any 
member of the Armed Forces, 

(ii) Recognize any organization as a 
representative of individual members of 
the Armed Forces in connection with 
complaints and grievances of such 
members arising out of the terms or 
conditions of military service of such 
members in the Armed Forces, or 

(iii) Make any change with respect to 
the terms or conditions of military 
service of individual members of the 
Armed Forces. 

(c) Civilian officer or employee. An 
employee, as defined in 5 U.S.C. 2105. 
(d) Military installations. Includes 
installations, reservations, facilities, 
vessels, aircraft, and other property 

controlled by the Department of 
Defense. 

(e) Negotiation or bargaining. A 
process whereby a commander or 
supervisor acting on behalf of the 
United States engages in discussions 
with a member or members of the 
Armed Forces (purporting to represent 
other such members), or with an 
individual, group, organization, or 
association purporting to represent such 
members, for the purpose of resolving 
bilaterally terms or conditions of 


- military service. 


(f) Terms or conditions of military 
service. Terms or conditions of military 
compensation or duty including but not 
limited to wages, rates of pay, duty 
hours, assignments, grievances, or 
disputes. 


§143.4 Policy. 

It is the policy of the United States 
under Public Law 95-610 that: 

(a) Members of the Armed Forces of 
the United States must be prepared to 
fight and, if necessary, to die to protect 
the welfare, security, and liberty of the 


United States and of their fellow 
citizens. 

(b) Discipline and prompt obedience 
to lawful orders of superior officers are 
essential and time-honored elements of 
the American military tradition and 
have been reinforced from the earliest 
articles of war by laws and regulations 
prohibiting conduct detrimental! to the 
military chain of command and lawful 
military authority. 

(c) The processes of conventional 
collective bargaining and labor- 
management negotiation cannot and 
should not be applied to the 
relationships between members of the 
Armed Forces and their military and 
civilian superiors. 

(d) Strikes, slowdowns, picketing, and 
other traditional forms of job action 
have no place in the Armed Forces. 

(e) Unionization of the Armed Forces 
would be incompatible with the military 
chain of command, would undermine 
the role, authority, and position of the 
commander, and would impair the 
morale and readiness of the Armed 
Forces. 

(f) The circumstances that could 
constitute a threat to the ability of the 
Armed Forces to perform their mission 
are not comparable to the circumstances 
that could constitute a threat to the 
ability of Federal civilian agencies to 
perform their functions and should be 
viewed in light of the need for effective 
performance of duty by each member of 
the Armed Forces. 


§143.5 Prohibited activity. 

(a) Membership.and enrollment. (1) A 
member of the Armed Forces, knowing ~ 
of the activities or objectives of a 
particular military labor organization, 
may not: 

(i) Join or maintain membership in 
such organization; or 

(ii) Attempt to enroll any other 
member of the Armed Forces as a 
member of such organization. 

(2) No person on a military 
installation, and no member of the 
Armed Forces, may enroll in a military 
labor organization any member of the 
Armed Forces or solicit or accept dues 
or fees for such an organization from 
any member of the Armed Forces. 

(b) Negotiation or bargaining. (1) No 
person on a military installation, and no 
member of the Armed Forces, may 
negotiate or bargain, or attempt through 
any coercive act to negotiate or bargain, 
with any civilian officer or employee, or 
any member of the Armed Forces, on 
behalf of members of the Armed Forces, 
concerning the terms or conditions of 
service of such members. 

(2) No member of the Armed Forces, 
and no civilian officer or employee, may 
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negotiate or bargain on behalf of the 
United States concerning the terms or 
conditions of military service of 
members of the Armed Forces with any 
person who represents or purports to 
represent members of the Armed Forces. 

(c) Strikes and other concerted 
activity. (1) No person on a military 
installation, and no member of the 
Armed Forces, may organize or attempt 
to organize, or participate in, any strike, 
picketing, march, demonstration, or 
other similar form of concerted action 
involving members of the Armed Forces 
that is directed against the Government 
of the United States and that is intended 
to induce any civilian officer or 
employee, or any member of the Armed 
Forces, to: 

(i) Negotiate or bargain with any 
person concerning the terms or 
conditions of service of any member of 
the Armed Forces, 

(ii) Recognize any military labor 
organization as a representative of 
individual members of the Armed 
Forces in connection with any 
complaint or grievance of any such 
member arising out of the terms or 
conditions of service of such member in 
the Armed Forces, or 

(iii) Make any change with respect to 
the terms or conditions of service in the 
Armed Forces of individual members of 
the Armed Forces. 

(2) No person may use any military 
installation for any meeting, march, 
picketing, demonstration, or other 
similar activity for the purpose of 
engaging in any activity prohibited by 
this part. 

(3) No member of the Armed Forces, 
and no civilian officer or employee, may 
permit or authorize the use of any 
military installation for any meeting, 
march, picketing, demonstration, or 
other similar activity that is for the 
purpose of engaging in any activity 
prohibited by this part. 

(d) Representation. A military labor 
organization may not represent, or 
attempt to represent, any member of the 
Armed Forces before any civilian officer 
or employee, or any member of the 
Armed Forces, in connection with any 
grievance or complaint of any such 
member arising out of the terms or 
conditions of service of such member in 
the Armed Forces. 


§143.6 Activity not covered by this part. 

(a) This part does not limit the right 
of any member of the Armed Forces to: 

(1) Join or maintain membership in 
any lawful organization or association 
not constituting a ‘‘military labor 
organization” as defined in § 146.3 of 
this part; 


(2) Present complaints or grievances 
concerning the terms or conditions of 
the service of such member in the 
Armed Forces in accordance with 
established military procedures; 

(3) Seek or receive information or 
counseling from any source; 

(4) Be represented by counsel in any 
legal or quasi-legal proceeding, in 
accordance with applicable laws and 
regulations; 

5) Petition the Congress for redress of 
grievances; or 

(6) Take such other administrative 
action to seek such administrative or 
judicial relief, as is authorized by 
applicable laws and regulations. 

bs) This part does not prevent 
commanders or supervisors from giving 
consideration to the views of any 
member of the Armed Forces presented 
individually or as a result of 
participation on command-sponsored or 
authorized advisory councils, 
committees, or organizations. 

(c) This part does not prevent any 
civilian employed at a military 
installation from joining or being a 
member of an organization that engages 
in representational activities with 
respect to terms or conditions of civilian 
employment. 


§ 143.7 Responsibilities. 

(a) The Heads of DoD Components 
shall: 

(1) Ensure compliance with this part 
and with the guidelines contained in 
§ 143.8 of this part. 

(2) Establish procedures to ensure that 
any action initiated under this part is 
reported immediately to the Head of the 
DoD Component concerned. 

(3) Report any action initiated under 
this part immediately to the Secretary of 
Defense. 

(b) The Deputy Under Secretary of 
Defense (Program Integration) shall 
serve as the administrative point of 
contact in the Office of the Secretary of 
Defense for all matters relating to this 
part. 


§143.8 Guidelines. 

The guidelines for making certain 
factual determinations are as follows: 

(a) In determining whether an 
organization is a military labor 
organization, whether a person is a 
member of a military labor organization, 
or whether such person or organization 
is in violation of any provision of this 
part, the history and operation of the 
organization (including its constitution 
and bylaws, if any) or person in 
question may be evaluated, along with 
evidence on the conduct constituting a 
prohibited act. 

(b) In determining whether the 
commission of a prohibited act by a 


person can be imputed to the 
organization, examples of factors that 
may be considered include: The 
frequency of such act; the position in 
the organization of persons committing 
the act; whether the commission of such 
act was known by the leadership of the 
organization; whether the commission 
of the act was condemned or disavowed 
by the leadership of the organization. 

(c) Any information about persons 
and organizations not affiliated with the 
Department of Defense needed to make 
the determinations required by this part 
shall be gathered in strict compliance 
with the provisions of DoD Directive 
5200.27 ! and shall not be acquired by 
counterintelligence or security 
investigative personnel. The 
organization itself shall be considered a 
primary source of information. 


Dated: December 18, 2006. 
C.R. Choate, 


Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 


[FR Doc. E6—21943 Filed 12-21-06; 8:45 am] 
BILLING CODE 5001-06-P 


DEPARTMENT OF DEFENSE 


Office of the Secretary 
[DOD-2006—OS—0204] 
RIN 0790—Al07 


32 CFR Part 144 


Service by Members of the Armed 
Forces on State and Local Juries 


AGENCY: Department of Defense. 
ACTION: Final rule. 


SUMMARY: This rule implements 10 
U.S.C 982 to establish uniform DoD 
policies for jury service by members of 
the Armed Forces on active duty. The 
provisions of this rule impact active- 
duty members of the Armed Forces. 
This updated rule contains editorial 
changes only as required for internal 
Department of Defense mandated 
reconsideration every 5 years. 

DATES: Effective Date: January 22, 2007. 
FOR FURTHER INFORMATION CONTACT: 
Colonel C. Garcia, Office of the Deputy 
Under Secretary of Defense for Program 
Integration, 4000 Defense Pentagon, 
Washington DC 20301-4000. Telephone 
(703) 697-3387. 

SUPPLEMENTARY INFORMATION: The 
proposed rule was published on October 
10, 2006, at 71 FR 59411. One comment 
was received. The commenter 
recommended that the part be changed 


1 Copies are available at http://www.dtic.mil/whs/ 
directives. 
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so that general, flag, and commanding 
officers could chose to serve on juries if 
that officer determined that he or she 
could do so without interfering with his 
or her duties. As applied in the field, no 
such change is necessary: such officers 
are usually their own exemption 
authority, and if they wish to serve on 

a jury they may do so without a change 
to the part. The rule is therefore adopted 
as published below. 


Executive Order 12866, “Regulatory 
Planning and Review” 


It has been determined that 32 CFR 
part 144 is not a significant regulatory 
action. The rule does not: 

(1) Have an annual effect on the 
economy of $100 million or more or 
adversely affect in a material way the 
economy; a section of the economy; 
productivity; competition; jobs; the 
environment; public health or safety; or 
State, local, or tribal governments or 
communities; 

(2) Create a serious inconsistency or 
otherwise interfere with an action taken 
or planned by another Agency; 

6) Materially alter 
impact of entitlements, grants, user fees, 
or loan programs, or the rights and 
obligations of recipients thereof; or 

(4) Raise novel legal or policy issues 
arising out of legal mandates, the 
President’s priorities, or the principles 
set forth in this Executive Order. 


Rialanded Mandates Reform Act (Sec. 
202, Pub. L. 104—4) 


It has been certified that this rule does 
not contain a Federal mandate that may 
result in the expenditure by State, local 
and tribal governments, in aggregate, or 
by the private sector, of $100 million or 
more in any one year. 


Public Law 96-354, ‘Regulatory 
Flexibility Act” (5 U.S.C. 601) 


It has been certified that this rule is 
not subject to the Regulatory Flexibility 
Act (5 U.S.C. 601) because it would not, 
if promulgated, have a significant 
economic impact on a substantial 
number of small entities. By its terms, 
this rule applies to state and local 
governments. It has no impact on “small 
entities’. 

Public Law 96-511, “Paperwork 
Reduction Act” (44 U.S.C. Chapter 35)” 

It has been certified that this rule does 
impose reporting or recordkeeping 
requirements under the Paperwork 
Reduction Act of 1995. The reporting 
and recordkeeping requirements have 
been submitted to OMB for review. 


Executive Order 13132, “Federalism” 


It has been certified that this rule does 
not have federalism implications, as set 


forth in Executive Order 13132. This 
rule does not have substantial direct 
effects on the States, the relationship 
between the National Government and 
the States; or the distribution of power 
and responsibilities among the various 
levels of Government. 


List of Subjects in 32 CFR Part 144 


Courts, Intergovernmental relations, 
Military personnel. 
w Accordingly 32 CFR part 144 is 
revised to read as follows: 


PART 144—SERVICE BY MEMBERS 
OF THE ARMED FORCES ON STATE 
AND LOCAL JURIES 


Purpose. 
Applicability. 
Definitions. 
Policy. 
Responsibilities. 
Procedures. 


Authority: 10 U.S.C. 982. 


§144.1 Purpose. 

This part implements 10 U.S.C. 982 to 
establish uniform DoD policies for jury 
service by members of the Armed Forces 
on active duty. 


§144.2 Applicability. 

The provisions of this part apply to 
active-duty members of the Armed 
Forces. 


§ 144.3 Definitions. 

(a) Armed Forces. The Army, the 
Navy, the Air Force, the Marine Corps. 

(b) State. Includes the 50 United 
States, U.S. Territories, District of 
Columbia, and the Commonwealth of 
Puerto Rico. 

(c) Active Duty. Full-time duty in the 
active Military Service of the United 
States; Includes full-time training duty, 
annual training duty, active duty for 
training, and attendance, while in the 
active Military Service, at a school 
designated as a Service school by law or 
by the Secretary of the Military 
Department concerned. 

(d) Operating Forces. Those forces 
whose primary missions are to 
participate in combat and the integral 
supporting elements thereof. 


§ 144.4 Policy. 

It is DoD policy to permit members of 
the Armed Forces to maximally fulfill 
their civic responsibilities consistent 
with their military duties. For Service 
members stationed in the United States, 
serving on a State or local jury is one 
such civic obligation. Service members 


' are exempt from jury duty, when it 


unreasonably would interfere with 
performance of their military duties or 


adversely affect the readiness of a unit, 
command, or activity. 


§144.5 Responsibilities. 


The Secretaries of the Military 
Departments, or designees, in 
accordance with regulations prescribed 
by the Secretary concerned, shall 
determine whether Service members 
shall be exempt from jury duty. This 
authority may be delegated no lower 
than to commanders authorized to 
convene special courts-martial. 


§144.6 Procedures. 


The Secretaries of the Military 
Departments shall publish procedures 
that provide the following: 


(a) When a Service member on active 
duty is summoned to perform State or 
local jury duty, the Secretary concerned, 
or the official to whom such authority 
has been delegated, shall decide if such 
jury duty would: 


(1) Interfere unreasonably with the 
performance of the Service members 
military duties. 

(2) Affect adversely the readiness of 
the unit, command, or activity to which 
the member is assigned. 


(b) If such jury service would interfere 
with the Service member’s military 
duties or adversely affect readiness, the 
Service member shall be exempted from 
jury duty. The decision of the Secretary 
concerned, or the official to whom such 
authority has been delegated, shall be 
conclusive. 


(c) All general and flag officers, 
commanding officers, and all personnel 
assigned to the operating forces, in a 
training status, or stationed outside the 
United States are exempt from serving 
on a State or local jury. Such jury 
service necessarily would interfere 
unreasonably with the performance of 
military duties by these members and 
adversely affect the readiness of the 
unit, command, or activity to which 
they are assigned. 


(d) Service members who serve on 
State or local juries shall not be charged 
leave or lose any pay or entitlements 
during the period of service. All fees 
accrued to members for jury service are 
payable to the U.S. Treasury. Members 
are entitled to any reimbursement from 
the State or local jury authority for 
expenses incurred in the performance of 
jury duty, such as for transportation 
costs or parking fees. 


(e) Written notice of each exemption 
determination shall be provided to the 
responsible State or local official who 
summoned an exempt member for jury 
duty. 


Sec. 
144.1 | 

144.2 | 

144.3 

144.4 | 
144.5 | | 
144.6 
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Dated: December 18, 2006. 
C.R. Choate, 


Alternate OSD Federal Register Liaison 
Officer, Department of Defense. 

[FR Doc. E6—21944 Filed 12-21-06; 8:45 am] 
BILLING CODE 5001-06-P 


DEPARTMENT OF DEFENSE 
Office of the Secretary 
[DOD-2006—-OS—0220) 

32 CFR Part 367 


Assistant Secretary of Defense for 
Health Affairs 


AGENCY: Department of Defense. 
ACTION: Final rule. 


SUMMARY: This document removes part 
367, “Assistant Secretary of Defense for 
Health Affairs” presently in Title 32 of 
the Code of Federal Regulations. This 
part was canceled by DoD Directive 
5144.1, “Assistant Secretary of Defense 
for Networks and Information 
Integration/Dod Chief Information 
Officer (ASD(NII)/DOD CIO)”. 


DATES: Effective Date: December 22, 
2006. 


FOR FURTHER INFORMATION CONTACT: L. 
Bynum, 703-696-2970. 


SUPPLEMENTARY INFORMATION: This part 
367 is removed to as a part of a DoD 
exercise to remove CFR parts no longer 
required to be codified. DoD Directive 
5144.1 may be obtained from http:// 
www.dtic.mil/whs/directives/corres/ 
dir2.html. 


List of Subjects in 32 CFR Part 367 


Organization and functions 
(Government agencies). 


PART 367—[REMOVED] 


w Accordingly, by the authority of 10 

U.S.C. 301, 32 CFR part 367 is removed. 
Dated: December 15, 2006. 

L.M. Bynum, 

Alternate OSD Federal Register Liaison 

Officer, Department of Defense. 

[FR Doc. 06-9823 Filed 12-21-06; 8:45 am] 

BILLING CODE 5001-06-M 


ENVIRONMENTAL PROTECTION 


_ AGENCY 


40 CFR Part 52 


FRL-8259-5] 


Approval and Promulgation of Air 
Quality Implementation Pians; Ohio; 
Revision to Ohio State Implementation 
Plan To Rescind Oxides of Nitrogen 
Rule 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: EPA is approving a revision to 
the Ohio State Implementation Plan 
(SIP) submitted by Ohio on April 11, 
2005 to rescind a rule which affected 
stationary combustion sources located 
within Priority I regions of the State and 
new sources regardless of location. The 
rule revision we are approving here also 
applies to nitric acid manufacture. We 
are taking this action at the request of 
the Ohio Environmental Protection 
Agency (Ohio EPA) because this rule is 
no longer the limiting regulation for any 
oxides of nitrogen (NOx) emission units 
in the State. The rule was originally 
approved by EPA over 30 years ago and 
since then has been superseded by a 
number of more stringent State and 
Federal regulations. The Ohio NOx SIP 
call rules and Federal emission 
standards for utility and industrial units 
all have greater potential for reducing 
emissions of NOx and improving human 
health than does the State’s rescinded 
rule. 


DATES: This final rule is effective on 
January 22, 2007. 


ADDRESSES: EPA has established a 
docket for this action under Docket ID 
No. EPA—R05—OAR-2006-0354. All 
documents in the docket are listed on 
the www.regulations.gov Web site. 
Although listed in the index, some 
information is not publicly available, 
i.e., Confidential Business Information 
(CBI) or other information whose 
disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available either electronically through 
www.regulations.gov or in hard copy at 
the Environmental Protection Agency, 
Region 5, Air and Radiation Division, 77 
West Jackson Boulevard, Chicago, 
Illinois 60604. This facility is open from 
8:30 a.m. to 4:30 p.m., Monday through 
Friday, excluding Federal holidays. We 
recommend that you telephone John 


Paskevicz, Engineer at (312) 886-6084 
before visiting the Region 5 office. 

FOR FURTHER INFORMATION CONTACT: John 
Paskevicz, Engineer, Criteria Pollutant 
Section, Air Programs Branch (AR-18)), 
Environmental Protection Agency, 
Region 5, 77 West Jackson Boulevard, 
Chicago, Illinois 60604, (312) 886-6084, 
or e-mail at paskevicz.john@epa.gov. 
SUPPLEMENTARY INFORMATION: 
Throughout this document whenever 
“we,” “us,” or “our” is used, we mean 
EPA. This supplementary information 
section is arranged as follows: 


I. What Action is EPA Taking? 

II. What is the Background for the Action? 
‘Til. Final Action 

IV. Statutory and Executive Order Reviews 


I. What Action is EPA Taking? 


EPA is approving the request from 
Ohio to rescind a rule, Ohio 
Administrative Code (OAC) 3745-23- 
06, which the State has determined no 
longer applies to any source in the State. 
The rule formerly applied to sources of 
oxides of nitrogen (NOx) including 
nitric acid plants and combustion 
sources greater than 250 million British 
Thermal Units (BTU) per hour. Ohio 
made this request on April 11, 2005, 
following public hearing. We reviewed 
the State’s request and find that it meets 
the requirements for technical 
approvability and agreed that the rule is 
redundant with regard to control of 
large NOx combustion sources and 
nitric acid plants in the State. We agree 
that the rule has been superseded by 
recent State and Federal rules and is 
therefore no longer needed. 


II. What is the Background for the 
Action? 


The Ohio EPA sent a letter and 
supporting materials to EPA requesting 
to revise the Ohio SIP by eliminating 
that portion of plan which approved 
rule 3745—23—06 of the Ohio 
Administrative Code. Ohio EPA had 
made the determination that this rule, 
originally promulgated in 1972, was no 
longer viable because it had been 
superseded by more recent and more 
stringent rules. We agreed with Ohio 
EPA and on June 1, 2006, we published 
a proposal in the Federal Register (71 
FR 31129) to approve the State’s 
request. In that proposal we asked the 
public to comment on the State’s 
request and noted that there are no 
sources in the State subject to rule OAC 
3745-23-06. We gave the public thirty 
days to respond to our proposed action. 
We did not receive any comments on 
the proposal from the public either via 
the U.S. Postal Service or through the 
EPA public docket on the EPA Web site, 
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and conclude that the State’s request is 
approvable. 


III. Final Action 


EPA is approving the SIP revision 
request submitted by Ohio on April 11, 
2005. We are publishing this action 
because it meets all of the technical 
requirements for a revision of the SIP. 
We received no comments from the 
public regarding this action. 


VI. Statutory and Executive Order 
Reviews 


Executive Order 12866: Regulatory 
Planning and Review 


Under Executive Order 12866 (58 FR 
51735, October 4, 1993), this action is 
not a “significant regulatory action” and 
therefore is not subject to review by the 
Office of Management and Budget. 


Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

Because it is not a “‘significant 
regulatory action” under Executive 
Order 12866 or a “significant regulatory 
action,” this action is also not subject to 
Executive Order 13211, (Actions 
Concerning Regulations That 
Significantly “Affect Energy Supply, 
Distribution, or Use” (66 FR 28355, May 
22, 2001). 


Regulatory Flexibility Act 


This action merely approves state law 
as meeting federal requirements and 
imposes no additional requirements 
beyond those imposed by state law. 
Accordingly, the Administrator certifies 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities under the 
Regulatory Flexibility Act (5 U.S.C. 601 
et seq.). 


Unfunded Mandates Reform Act 


Because this rule approves pre- 
existing requirements under state law 
and does not impose any additional 
enforceable duty beyond that required 
by state law, it does not contain any 
unfunded mandate or significantly or 
uniquely affect small governments, as 
described in the Unfunded Mandates 
Reform Act of 1995 (Public Law 104-4). 


Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 


This rule also does not have tribal 
implications because it will not have a 
substantial direct effect on one or more 
Indian tribes, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 


Federal Government and Indian tribes, 
as specified by Executive Order 13175 
(65 FR 67249, November 9, 2000). 


Executive Order 13132: Federalism 


This action also does not have 
Federalism implications because it does 
not have substantial direct effects on the 
states, on the relationship between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132 (64 FR 43255, 
August 10, 1999). This action merely 
approves a state rule implementing a 
federal standard, and does not alter the 
relationship or the distribution of power 
and responsibilities established in the 
Clean Air Act. 


Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 

This rule also is not subject to 
Executive Order 13045 “Protection of 
Children from Environmental Health 
Risks and Safety Risks” (62 FR 19885, 
April 23, 1997), because it is not 
economically significant. 


National Technology Transfer 
Advancement Act 


In reviewing SIP submissions, EPA’s 
role is to approve state choices, 
provided that they meet the criteria of 
the Clean Air Act. In this context, in the 
absence of a prior existing requirement 
for the state to use voluntary consensus 
standards (VCS), EPA has no authority 
to disapprove a SIP submission for 
failure to use VCS. It would thus be 
inconsistent with applicable law for 
EPA, when it reviews a SIP submission, 
to use VCS in place of a SIP submission 
that otherwise satisfies the provisions of 
the Clean Air Act. Thus, the 
requirements of section 12(d) of the 
National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 
272 note) do not apply. - 


Paperwork Reduction Act 


This rule does not impose an 
information collection burden under the 
provisions of the Paperwork Reduction 
Act of 1995 (44 U.S.C. 3501 et seq.). 


Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 


report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 
is published in the Federal Register. 
This action is not a “major rule” as 
defined by 5 U.S.C. 804(2). 

Under Section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by February 20, 
2007. Filing a petition for 
reconsideration by the Administrator of 
this final rule does not affect the finality 
of this rule for the purposes of judicial 
review nor does it extend the time 
within which a petition for judicial 
review may be filed, and shall not 
postpone the effectiveness of such rule 
or action. This action may not be 
challenged later in proceedings to 
enforce its requirements. (See Section 


307(b)(2).) 
List of Subjects in 40 CFR Part 52 


Environmental protection, Air 
pollution control, Incorporation by 
reference, Intergovernmental relations, 
Nitrogen dioxide, Ozone, Particulate 
matter, Reporting and recordkeeping 
requirements. 


Dated: December 12, 2006. 
Bharat Mathur, 
Acting Regional Administrator, Region 5. 


w For the reasons stated in the preamble, 
part 52, chapter I, of title 40 of the Code 
of Federal Regulations is amended as 
follows: 


PART 52—{AMENDED] 


@ 1. The authority citation for part 52 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 
Subpart KK—Ohio 


w 2. Section 52.1890 is amended by 
adding paragraph (c) to read as follows: - 


§52.1890 Removed control measures. 
* * * * * 

(c) On April 11, 2005, the Ohio 
Environmental Protection Agency 
submitted a request to revise the State’s 
plan controlling nitrogen oxide 
emissions from stationary sources in the 
State. The request included the results 
of the action taken by Ohio EPA to 
rescind OAC 3745-23-06, which 
affected emissions of oxides of nitrogen 
from combustion sources and nitric acid 
plants. This action was preceded by a 
negative declaration regarding nitric 
acid plants dated April 11, 1994, and 


| 
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rule approvals (NOx SIP Call, NSPS, 
budget trading program, etc.) affecting 
large fossil-fueled utility and industrial 
boilers. OAC 3745-23-06, Control of 
nitrogen oxide emissions from 
stationary sources, also known as AP—7— 
06 in its original form, is therefore 
removed from the Ohio SIP. 


{FR Doc. E6—21864 Filed 12-21-06; 8:45 am] 
BILLING CODE 6560-50—-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 52 and 81 
[EPA-R03—OAR-2006-0353; FRL-8259-—7] 


Approvai and Promulgation of Air 
Quality Implementation Pians; 
Maryland; Redesignation of the Kent 
and Queen Anne’s 8-Hour Ozone 
Nonattainment Area to Attainment and 
Approval of the Maintenance Plan 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: EPA is approving a 
redesignation request and a State 
Implementation Plan (SIP) revision 
submitted by the State of Maryland. The 
Maryland Department of the 
Environment (MDE) is requesting that 
Kent and Queen Anne’s 8-hour Ozone 
Nonattainment Area (Kent and Queen 
Anne’s area) be redesignated as 
attainment for the 8-hour ozone national 
ambient air quality standard (NAAQS). 
In conjunction with its redesignation 
request, the State submitted a SIP 
revision consisting of a maintenance 
plan which provides for continued 
attainment of the 8-hour ozone NAAQS | 
for the next 12 years, until 2018. 
Concurrently, EPA is approving the 
maintenance plan as meeting the 
requirements of Clean Air Act (CAA) 
175A(b) with respect to the 1-hour 
ozone maintenance plan update. EPA is 
also approving the adequacy 
determination for the motor vehicle 
emission budgets (MVEBs) that are 
identified in the 8-hour maintenance 


plan for Kent and Queen Anne’s area for 
purposes of transportation conformity, 
and is approving those MVEBs. EPA is 
approving the redesignation request and 
the maintenance plan revision to the 
Maryland SIP in accordance with the 
requirements of the CAA. 

DATES: Effective Date: This final rule is 
effective on January 22, 2007. 
ADDRESSES: EPA has established a 
docket for this action under Docket ID 
Number EPA—R03—OAR-2006-0353. All 
documents in the docket are listed in 
the www.regulations.gov Web site. 
Although listed in the electronic docket, 
some information is not publicly 
available, i.e., confidential business 
information (CBJ) or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available either electronically through 
http://www.regulations.gov or in hard 
copy for public inspection during 
normal business hours at the Air 
Protection Division, U.S. Environmental 
Protection Agency, Region III, 1650 
Arch Street, Philadelphia, Pennsylvania 
19103. Copies of the State submittal are 
available at the Maryland Department of 
Environment, 1800 Washington 
Boulevard, Baltimore, Maryland 21230. 
FOR FURTHER INFORMATION CONTACT: 
Linda Miller, (215) 814—2068, or by e- 
mail at miller.linda@epa.gov. 
SUPPLEMENTARY INFORMATION: 


I. Background 


On October 10, 2006 (71 FR 59414), 
EPA published a notice of proposed 
rulemaking (NPR) for the State of 
Maryland. The NPR proposed approval 
of Maryland’s redesignation request and 
a SIP revision that establishes a 
maintenance plan for Kent and Queen 


Anne’s area setting forth how Kent and 


Queen Anne’s will maintain attainment 
of the 8-hour ozone NAAQS for the next 
12 years. The formal SIP revision was 
submitted on May 2, 2006 and 
supplemented on May 19, 2006. Other 


ADEQUATE AND APPROVED MOTOR VEHICLE EMISSIONS BUDGETS 


specific requirements of Maryland’s 
redesignation request and SIP revision 
for the maintenance plan and the 
rationale for EPA’s proposed action are 

explained in the NPR and will not be 

restated here. No public comments were - i 
received on the NPR. : | 


Il. Final Action 


EPA is approving the State of 
Maryland’s redesignation request and 
maintenance plan for the Kent and 
Queen Anne’s area because the 
requirements for approval have been 
satisfied. EPA has evaluated Maryland’s 
redesignation request, submitted on 
May 2, 2006, and determined that it 
meets the redesignation criteria set forth 
in section 107(d)(3)(E) of the CAA. EPA _ 
believes that the redesignation request 
and monitoring data demonstrate that 
the Kent and Queen Anne’s area has 
attained the 8-hour ozone standard. The 
final approval of this redesignation 
request will change the designation of 
the Kent and Queen Anne’s area from 
nonattainment to attainment for the 8- 
hour ozone standard. EPA is approving ~ 
the associated maintenance plan for this 
area, dated March 15, 2006 and 
submitted on May 2, 2006, as a revision 
to the Maryland SIP. EPA is 
concurrently approving the 
maintenance plan for the Kent and 
Queen Anne’s area as the 1-hour ozone 
maintenance plan update pursuant to 
175A(b). 


In this final rulemaking, EPA is 
notifying the public that we have found 
that the motor vehicle emissions 
budgets for NOx and VOCs in the Kent 
and Queen Anne’s Counties, Maryland 
submitted 8-hour ozone maintenance 
plan are adequate and approved for 
conformity purposes. As a result of our 
finding, Kent and Queen Anne’s 
Counties must use the motor vehicle 
emissions budgets from the submitted 8- 
hour ozone maintenance plan for future 
conformity determinations. The 
adequate and approved motor vehicle 
emissions budgets are provided in the 
following table: 


Budget year 


precursors 


Relevant pollutants and 


Relevant pollutants and 
precursors 


2018 


NOx 5.11 Tons/Day 
NOx 2:38 Tons/Day 


VOCs 2.72 Tons/Day. 
VOCs 1.62 Tons/Day. 
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Kent and Queen Anne’s area is subject 
to the CAA’s requirements for basic 
ozone nonattainment areas until and 
unless it is redesignated to attainment. 


II. Statutory and Executive Order 
Reviews 


A. General Requirements 


Under Executive Order 12866 (58 FR 
51735, October 4, 1993), this final action 
is not a “significant regulatory action”’ 
and therefore is not subject to review by 
the Office of Management and Budget. 
For this reason, this action is also not 
subject to Executive Order 13211, 
“Actions Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use” (66 FR 28355 (May 
22, 2001)). This action approves state 
law as meeting Federal requirements 
and imposes no additional requirements 
beyond those imposed by state law. 
Redesignation of an area to attainment 
under section 107(d)(3)(e) of the Clean 
Air Act does not impose any new 
requirements on small entities. — 
Redesignation is an action that affects 
the status of a geographical area and 
does not impose any new regulatory 
requirements on sources. 

Accordingly, the Administrator 
certifies that this final rule will not have 
a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.). Because this rule 
approves pre-existing requirements 
under state law and does not impose 
any additional enforceable duty beyond 
that required by state law, it does not 
contain any unfunded mandate or 
significantly or uniquely affect small 
governments, as described in the 

_ Unfunded Mandates Reform Act of 1995 
(Pub. L. 104—4). This final rule also does 
not have a substantial direct effect on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and Indian tribes, or on the 

_ distribution of power and 

responsibilities between the Federal- 

Government and Indian tribes, as 

specified by Executive Order 13175 (65 

FR 67249, November 9, 2000), nor will 

it have substantial direct effects on the 

States, on the relationship between the 

national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government, as specified in 

Executive Order 13132 (64 FR 43255, 

August 10, 1999), because it affects the 

status of a geographical area, does not 
impose any new requirements on 


sources, or allow the state to avoid 
adopting or implementing other 
requirements, and does not alter the 
relationship or the distribution of power 
and responsibilities established in the 
Clean Air Act. This final rule also is not 
subject to Executive Order 13045 (62 FR 
19885, April 23, 1997), because it is not 
economically significant. 

In reviewing SIP submissions, EPA’s 
role is to approve state choices, 
provided that they meet the criteria of 
the Clean Air Act. In this context, in the 
absence of a prior existing requirement 
for the State to use voluntary consensus 
standards (VCS), EPA has no authority 
to disapprove a SIP submission for 
failure to use VCS. It would thus be 
inconsistent with applicable law for. 
EPA, when it reviews a SIP submission; 
to use VCS in place of a SIP submission 
that otherwise satisfies the provisions of 
the Clean Air Act. Redesignation is an 
action that affects the status of a 
geographical area and does not impose 
any new requirements on sources. Thus, 
the requirements of section 12(d) of the 
National Technology Transfer and 
Advancement Act of 1995 (15 U.S.C. 
272 note) do not apply. As required by 
section 3 of Executive Order 12988 (61 
FR 4729, February 7, 1996), in issuing 
this final rule, EPA has taken the 
necessary steps to eliminate drafting 
errors and ambiguity, minimize 
potential litigation, and provide a clear 
legal standard for affected conduct. EPA 
has complied with Executive Order 
12630 (53 FR 8859, March 15, 1988) by 
examining the takings implications of 
the rule in accordance with the 
“Attorney General’s Supplemental 
Guidelines for the Evaluation of Risk 
and Avoidance of Unanticipated 
Takings” issued under the executive 
order. 


B. Submission to Congress and the 
Comptroller General 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 


the Federal Register. This rule is not a 
“major rule” as defined by 5 U.S.C. 
804(2). 


C. Petitions for Judicial Review 


Under section 307(b)(1) of the Clean 
Air Act, petitions for judicial review of 
this action must be filed in the United 
States Court of Appeals for the 
appropriate circuit by February 20, 
2007. Filing a petition for 
reconsideration by the Administrator o 
this final rule does not affect the finality 
of this rule for the purposes of judicial 
review nor does it extend the time 
within which a petition for judicial 
review may be filed, and shall not 
postpone the effectiveness of such rule 
or action. 

This action, to approve the 
redesignation request, maintenance plan 
and adequacy determination for MVEBs 
for the Kent and Queen Anne’s area, 
may not be challenged later in 
proceedings to enforce its requirements. 
(See section 307(b)(2)). 


List of Subjects 
40 CFR Part 52 


Environmental protection, Air 
pollution control, Intergovernmental 
relations, Ozone, Nitrogen dioxides, 
Reporting and recordkeeping 
requirements, Volatile organic 
compounds. 


40 CFR Part 81 


Environmental protection, Air 
pollution control, National parks, 
Wilderness areas. 

Dated: December 15, 2006. 

Donald S. Welsh, 
Regional Administrator, Region III. 


m 40 CFR parts 52 and 81 are amended 
as follows: 


PART 52—{[AMENDED] 
@ 1. The authority citation for part 52 


continues to read as follows: 
Authority: 42 U.S.C. 7401 et seq. 


Subpart V—Maryland 


w 2. In § 52.1070, the table in paragraph 
(e) is amended by adding an entry for 
the 8-Hour Ozone Maintenance Plan for 
the Kent and Queen Anne’s Area at the 
end of the table to read as follows: 


§52.1070 Identification of plan. 


* * * * * 


(e) * *x * 


<r 

‘ 

iy 

agent 
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Name of 
non-regulatory 
SIP revision 


Applicable 
geographic area 


State submittal date 


EPA approvai date 


Additional 
explanation 


8-Hour Ozone Maintenance Kent and Queen Anne’s 


Plan for the Kent and 
Queen Anne’s Area. 


Counties. 


* * 


05/2/06, 05/19/06 


December 22, 2006 [insert 


page number where the 
document begins]. 


PART 81—{AMENDED] 


@ 1. The authority citation for part 81 
continues to read as follows: 


Authority: 42 U.S.C. 7401 et seq. 


@ 2. Section 81.321 is amended by 
revising the ozone table entry for the 


MARYLAND—OZONE (8-HOUR STANDARD) 


Kent and Queen Anne’s Area to read as 
follows: 


§ 81.321 Maryland. 


* * * * 


Designation @ 


Category/ classification 


Type 


Date ' Type 


Kent and Queen Anne’s Area 


December 22, 2006 
December 22, 2006 


Attainment. 
Attainment. 


* 


2Includes Indian Country located in each county or area, except as otherwise specified. 
1This date is June 15, 2004, unless otherwise noted. 
2 Early Action Compact Area, effective date deferred until December 31, 2006. 


3November 22, 2004. 


* * * * * 


[FR Doc. E6—21887 Filed 12-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 63 
[EPA-HQ-—OAR-2002-0093; FRL-8260-—7] 
RIN 2060—-AN10 


National Emission Standards for 
Hazardous Air Pollutants: Surface 
Coating of Automobiles and Light-Duty 
Trucks 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Direct final rule. 


SUMMARY: EPA is taking direct final 
action on amendments to the National 
Emission Standards for Hazardous Air 
Pollutants: Surface Coating of 
Automobiles and Light-Duty Trucks 
(Automobiles and Light-Duty Trucks 
NESHAP) which were promulgated on 
April 26, 2004, under the authority of 
section 112(d) of the Clean Air Act. The 
direct final rule amendments provide 
the option of including surface coating 


of heavier motor vehicles under this 
rule. This action also makes direct final 
rule amendments to the National 
Emission Standards for Hazardous Air 
Pollutants for Surface Coating of 
Miscellaneous Metal Parts and Products 
(Miscellaneous Metal Parts NESHAP) 
and the National Emission Standards for 
Hazardous Air Pollutants for Surface 
Coating of Plastic Parts and Products 
(Plastic Parts NESHAP) to maintain 
consistency between these rules and the 
Automobiles and Light-Duty Trucks 
NESHAP. 


DATES: The direct final rule is effective 
on February 20, 2007 without further 
notice, unless EPA receives adverse 
written comment by January 22, 2007 or 
by February 5, 2007 if a public hearing 
is requested by January 2, 2007. If 
adverse comments are received, EPA 
will publish a timely withdrawal in the 
Federal Register indicating which 
amendments, sections, or paragraphs 
will become effective and which are 
being withdrawn due to adverse 
comment. If anyone contacts EPA © 
requesting to speak at a public hearing, 
a public hearing will be held on January 
8, 2007. 

ADDRESSES: EPA has established a 
docket for this action under Docket ID 


No. EPA-HQ—OAR-2002-0093. All 
documents in the docket are listed in 
the www.regulations.gov index. 
Although listed in the index, some 
information is not publicly available, 
e.g., confidential business information 
or other information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
will be publicly available only in hard 
copy. Publicly available docket 
materials are available either 
electronically in http:// 
www.regulations.gov or in hard copy at 
the Air and Radiation Docket, EPA 
West, Room B-102, 1301 Constitution 
Ave., NW., Washington, DC. The Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Public Reading Room is 
(202) 566-1744, and the telephone 
number for the Air and Radiation 
Docket is (202) 566-1742. 


Note: The EPA Docket Center suffered 
damage due to flooding during the last week 
of June 2006. The Docket Center is 
continuing to operate. However, during the 
cleanup, there will be temporary changes to 
Docket Center telephone numbers, addresses, 
and hours of operation for people who wish 
to make hand deliveries or visit the Public 
Reading Room to view documents. Consult 


| 

* 

Date 1 | 
| 
| 
| 
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EPA’s Federal Register notice at 71 FR 38147 
(July 5, 2006) or the EPA Web site at 
http://www.epa.gov/epahome/dockets.htm 
for current information on docket operations, 
locations, and telephone numbers. The 
Docket Center’s mailing address for U.S. mail 
and the procedure for submitting comments 
to www.regulations.gov are not affected by 
the flooding and will remain the same. 


Public Hearing. If a public hearing is 
held, it will be held at 10 a.m. at the 
EPA’s Environmental Research Center 
Auditorium, Research Triangle Park, 

_ NC, or at an alternate site nearby. 

FOR FURTHER INFORMATION CONTACT: For 
further information contact Mr. David 
Salman, EPA, Office of Air Quality 
Planning and Standards, Sector Policies 
and Programs Division, Coatings and 
Chemicals Group (E143—01), Research 
Triangle Park, NC 27711; telephone 
number (919) 541—0859; fax number 
(919) 541-0246; e-mail address: 
salman.dave@epa.gov. 


SUPPLEMENTARY INFORMATION: 

‘Regulated Entities. Categories and 
entities potentially regulated by this 
action include: 


Examples of 
potentially 
regulated entities 


Category 


Industry .... | 336111 | Automobile manufac- 
turing. 

336112 | Light truck and utility 
vehicle manufac- 


turing. 
336211 | Motor vehicle body 
manufacturing. 
336120 | Heavy duty truck man- 
ufacturing. 


*North American Industry Classification 
System. 


This table is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
regulated by this action. To determine 
whether your facility is regulated by this 
action, you should examine the 
applicability criteria of the rule. If you 
have any questions regarding the 
applicability of this action to a 
particular entity, consult the person 
listed in the preceding FOR FURTHER 
INFORMATION CONTACT section. 

World Wide Web (WWW). In addition 
to being available in the docket, an 
electronic copy of today’s direct final 
Automobiles and Light-Duty Trucks 
NESHAP will also be available on the 
WWW through the Technology Transfer 
Network (TTN). Following the 
Administrator’s signature, a copy of the 
NESHAP will be posted on the TTN’s 
policy and guidance page for newly 
proposed or promulgated rules at 
http://www.epa.gov/ttn/oarpg/. The 
TTN at EPA’s Web site provides 


information and technology exchange in 
various areas of air pollution control. 

Comments. We are publishing the 
direct final rule amendments without 
prior proposal because we view the 
amendments as noncontroversial and do 
not anticipate adverse comments. 
However, in the Proposed Rules section 
of this Federal Register notice, we are 
publishing a separate document that 
will serve as the proposal to amend the 
Automobiles and Light-Duty Trucks 
NESHAP (40 CFR part 63, subpart III), 
the Miscellaneous Metal Parts NESHAP 
(40 CFR 63, subpart MMMM), and the 
Plastic Parts NESHAP (40 CFR 63, 
subpart PPPP) if material adverse 
comments are filed. Instructions for 
submitting comments are provided in 
that document. If we receive any 
material adverse comments on one or 
more distinct amendments, we will 
publish a timely withdrawal in the 
Federal Register informing the public 
which provisions will become effective, 
and which provisions are being 
withdrawn due to material adverse 
comment. We will address all public 
comments in a subsequent final rule, 
should the EPA determine to issue one. 
Any of the distinct amendments in 
today’s direct final rule for which we do 
not receive material adverse comment 
will become effective on the previously 
mentioned date. We will not institute a 
second comment period on the direct 
final rule amendments. Any parties 
interested in commenting must do so at 
this time. 

Judicial Review. Under section 
307(b)(1) of the Clean Air Act (CAA), 
judicial review of the direct final rule 
amendments is available only by filing 
a petition for review in the United 
States Court of Appeals for the District 
of Columbia Circuit by February 20, 
2007. Under section 307(d)(7)(B) of the 
CAA, only an objection to the direct 
final rule amendments that was raised 
with reasonable specificity during the 
period for public comment can be raised 
during judicial review. Moreover, under 
section 307(b)(2) of the CAA, the 
requirements established by the direct 
final rule amendments may not be 
challenged separately in any civil or 
criminal proceeding brought by EPA to 
enforce these requirements. 

Outline. The information presented in 
this preamble is organized as follows: 


I. Background 
II. Amendments 
III. Statutory and Executive Order Reviews 
A. Executive Order 12866, Regulatory 
Planning and Review 
B. Paperwork Reduction Act ~ 
C. Regulatory Flexibility Analysis 
D. Unfunded Mandates Reform Act 
E. Executive Order 13132, Federalism 


F. Executive Order 13175, Consultation 
and Coordination With Indian Tribal 
Governments 

G. Executive Order 13045, Protection of 
Children From Environmental Health 
Risks and Safety Risks 

H. Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

I. National Technology Transfer and 
Advancement Act 

J. Congressional Review Act 


I. Background 


On April 26, 2004, we issued the final 
Automobiles and Light-Duty Trucks 
NESHAP (69 FR 22602). The final 
NESHAP established standards to 
control organic hazardous air pollutant 
(HAP) emissions from new and existing 
automobile and light-duty truck surface 
coating operations. Today’s action 
amends the final rule by adding an 
option to include the coating of heavier 
vehicle bodies and parts for heavier 
vehicles in the affected source under 
this NESHAP. We are also making direct 
final rule amendments to the 
Miscellaneous Metal Parts NESHAP (40 
CFR part 63, subpart MMMM), and the 
Plastic Parts NESHAP (40 CFR part 63, 
subpart PPPP) to maintain consistency 
between these rules and the 
Automobiles and Light-Duty Trucks 
NESHAP (40 CFR part 63, subpart III). 
None of the amendments will have any 
discernable effect on the stringency of 
the rules. 


Il. Amendments 


The discussion in this section of the 
preamble pertains to the Automobiles 
and Light-Duty Trucks NESHAP (40 
CFR part 63, subpart IIII) unless 
otherwise noted as applying to the 
Miscellaneous Metal Parts NESHAP (40 
CFR part 63, subpart MMMM) or the 
Plastic Parts NESHAP (40 CFR part 63, 
subpart PPPP). Each of these rules has 
an early 2007 compliance date for 
existing sources. 

The main focus of the final rule is the 
coating of new automobile or new light- 
duty truck bodies, and body parts for 
new automobiles or new light-duty 
trucks. The final rule also allows the 
owner or operator of an automobile and 
light-duty truck coating affected source 
to include in that affected source any 
coating operation which applies _ 
coatings to parts intended for use in 
new automobiles or new light-duty 
trucks or as aftermarket repair or 
replacement parts for automobiles or 
light-duty trucks which would 
otherwise be subject to the 
Miscellaneous Metal Parts NESHAP (40 
CFR part 63, subpart MMMM) or the 
Plastic Parts NESHAP (40 CFR part 63, 
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subpart PPPP). This makes it possible 
for such a facility to demonstrate 
compliance with requirements 
applicable to all of these activities 
within the final rule rather than having 
to demonstrate compliance with two or 
three rules. 

Some automobile and light-duty truck 
surface coating facilities also coat 
heavier vehicle bodies or body parts for 
heavier vehicles. The heavier vehicle 
bodies or body parts for heavier vehicles 
may be coated using the same 
equipment and materials that are used 
to coat automobile and light-duty truck 
bodies or body parts for automobiles 
and light-duty trucks. .The final rule 
does not currently provide an option for 
including the coating of heavier vehicle 
bodies or body parts for heavier vehicles 
in the automobile and light-duty truck 
affected source. Lacking such an option, 
a facility which coats automobiles or 
light-duty trucks and also coats heavier 
vehicle bodies or body parts for heavier 
vehicles would be subject to the 
Automobiles and Light-Duty Trucks 
NESHAP (40 CFR part 63, subpart IIIT) 
and also would be subject to the 
Miscellaneous Metal Parts NESHAP (40 
CFR part 63, subpart MMMM) or the 
Plastic Parts NESHAP (40 CFR part 63, 
subpart PPPP). Adding the option of 
including the coating of heavier vehicle 
bodies or body parts for heavier vehicles 
in the automobile and light-duty truck 
affected source would make it possible 
for such a facility to demonstrate 
compliance with requirements 
applicable to all of these activities 
within the final rule rather than having 
to demonstrate compliance with two or 
three rules. 

Some facilities that coat only heavier 
vehicle bodies or body parts for heavier 
vehicles have paint shops that are 
designed and operated in the same 
manner as paint shops that are used to 
coat automobile and light-duty truck 
bodies and body parts for automobiles 
and light-duty trucks. The permit 
requirements for these heavier vehicle 
paint shops are often structured in the 
same way as permit requirements for 
automobile and light-duty truck paint 
shops. The volatile organic compounds 
(VOC) compliance demonstration 
procedures that are used for these 
heavier vehicle paint shops are often the 
same as the VOC compliance 
demonstration procedures that are used 
for automobile and light-duty truck 
paint shops and very similar to the HAP 
compliance demonstration procedures 
in the Automobiles and Light-Duty 
Trucks NESHAP (40 CFR part 63, 
subpart III). Without the option of 
including these heavier vehicle paint 
shops under the Automobiles and Light- 


Duty Trucks NESHAP (40 CFR part 63, 
subpart IIlI), these heavier vehicle paint 
shops will have to demonstrate 
compliance both with VOC 
requirements using automobile and 
light-duty truck procedures and HAP 
requirements using very different 
procedures as specified in the other 
NESHAP. Adding the option of 
including the coating of heavier vehicle 
bodies or body parts for heavier vehicles 
in the automobile and light-duty truck 
affected source would make it possible 
for such a facility to demonstrate 
compliance with HAP requirements 
using the very similar procedures in the 
Automobiles and Light-Duty Trucks 
NESHAP (40 CFR part 63, subpart III). 


We, therefore, have amended the final 
rule by adding an option to include the 
coating of heavier vehicle bodies, body 
parts for heavier vehicles, and parts for 
heavier vehicles in the affected source 
under this NESHAP. The direct final 
amendments use the term ‘“‘other motor 
vehicle” which is defined as “‘a self- 
propelled vehicle designed for 
transporting persons or property on a 
street or highway that has a gross 
vehicle weight rating over 8,500 
pounds.” The emissions limits in the 
Automobiles and Light-Duty Trucks 
NESHAP (40 CFR 63, subpart III) are 
more stringent than the emissions limits 
in the Miscellaneous Metal Parts 
NESHAP (40 CFR part 63, subpart 
MMMM) and the Plastic Parts NESHAP 
(40 CFR part 63, subpart PPPP). As a 
result, any heavier vehicle coating 
operation that is included in this 
NESHAP will be required to achieve the 
same or greater organic HAP emission 
reduction than it would have been 
required to achieve under the other 
NESHAP. The first monthly compliance 
period for existing sources in the 
Automobiles and Light-Duty Trucks 
NESHAP begins on April 26, 2007 and 
ends on May 31, 2007. The first 12- 
month compliance period for existing 
sources in the Miscellaneous Metal 
Parts NESHAP begins on January 2, 
2007 and ends on February 29, 2008. 
The first 12-month compliance period 
for existing sources in the Plastic Parts 
NESHAP begins on April 19, 2007 and 
ends on May 31, 2008. We believe the 
earlier start of the first compliance 
period for existing sources in the 
Miscellaneous Metal Parts NESHAP is 
inconsequential, particularly since the 
first compliance period for existing 
sources in the Automobiles and Light- 
Duty Trucks NESHAP will end sooner 
and continuous compliance with the 
Automobiles and Light-Duty Trucks 
NESHAP will be demonstrated on a 
monthly basis as opposed to the 12- 


month rolling basis used in the other 
two rules. 

We have amended the Miscellaneous 
Metal Parts NESHAP (40 CFR part 63, 
subpart MMMM) to allow the coating of 
metal heavier vehicle bodies, metal 
body parts for heavier Vehicles, and 
metal parts for heavier vehicles to 
comply with the Automobiles and 
Light-Duty Trucks NESHAP (40 CFR 63, 
subpart III) in lieu of complying with 
the Miscellaneous Metal Parts NESHAP. 
We have amended the Plastic Parts 
NESHAP (40 CFR part 63, subpart PPPP) 
to allow the coating of heavier plastic 
vehicle bodies, plastic body parts for 
heavier vehicles, and plastic parts for 
heavier vehicles to comply with the 
Automobiles and Light-Duty Trucks 
NESHAP (40 CFR 63, subpart III) in - 
lieu of complying with the Plastic Parts 
NESHAP. 


III. Statutory and Executive Order 
Reviews 


A. Executive Order 12866, Regulatory 
Planning and Review 


‘The Office of Management and Budget 
(OMB) initially notified EPA that it 
considered this action a “significant 
regulatory action” within the meaning 
of Executive Order 12866 (58 FR 51735, 
October 4, 1993). Nevertheless, after 
reviewing information regarding this 
action, OMB waived review of this 
action. 


B. Paperwork Reduction Act 


This action does not impose any new 
information collection burden. This 
action adds optional provisions to the 
final standards. OMB has previously 
approved the information collection 
requirements contained in the existing 
regulations (40 CFR part 63, subpart IIIT) 
under the provisions of the Paperwork 
Reduction Act, 44 U.S.C. 3501, et seq., 
and has assigned OMB control number 
2060-0550, EPA ICR No. 2045.02. A 
copy of the Information Collection 
Request (ICR) may be obtained from Ms. — 
Susan Auby by mail at the Office of 
Environmental Information, Collection 
Strategies Division (2822), EPA, 1200 
Pennsylvania Avenue, NW., 
Washington, DC 20460, by e-mail at 
auby.susan@epa.gov, or by calling (202) 
566-1672. You also may download a 
copy from the Internet at http:// 
www.epa.gov/icr. Include the ICR 
number in any correspondence. 

Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology 
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and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations are listed 
in 40 CFR part 9. 


C. Regulatory Flexibility Analysis 


EPA has determined that it is not 
necessary to prepare a regulatory 
flexibility analysis in connection with 
the direct final rule amendments. 

For purposes of assessing the impacts 
of today’s direct final rule on small 
entities, small entity is defined as: (1) A 
small business according to Small 
Business Administration size standards 
for companies identified by NAICS 
codes 336111 (automobile 
manufacturing) and 336112 (light truck 
and utility vehicle manufacturing) with 
1,000 or fewer employees; (2) a small 
governmental jurisdiction that is a 
government of a city, county, town, 
school district, or special district with a 
population of less than 50,000; and (3) 
a small organization that is any not-for- 
profit enterprise which is independently 
owned and operated and is not 
dominant in its field. Based on the 
above definition, there are no small 
entities presently engaged in automobile 
and light-duty truck surface coating. 

After considering the economic 
impacts of the final rule on small 
entities, EPA has concluded that this 
action will not have a significant 
economic impact on a substantial 
number of small entities. This is based 
on the observation that the final rule 
affects no small entities since none are 
engaged in the surface coating of 
- automobiles and light-duty trucks. 


D. Unfunded Mandates Reform Act 


Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA), Public 
Law 104-4, establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and tribal governments and the private 
sector. Under section 202 of the UMRA, 
EPA generally must prepare a written 
statement, including a cost-benefit 
analysis, for proposed and final rules 


with “Federal mandates” that may 
result in expenditures to State, local, 
and tribal governments, in the aggregate, 
or to the private sector, of $100 million 
or more in any 1 year. Before 
promulgating a rule for which a written 
statement is needed, section 205 of the 
UMRA generally requires us to identify 
and consider a reasonable number of 
regulatory alternatives and adopt the 
least costly, most cost-effective, or least 
burdensome alternative that achieves 
the objectives of the rule: The 
provisions of section 205 do not apply 
when they are inconsistent with 
applicable law. Moreover, section 205 
allows us to adopt an alternative other 
than the least costly, most cost-effective, 
or least burdensome alternative if the 
Administrator publishes with the final 
rule an explanation why that alternative 
was not adopted. Before EPA establishes 
any regulatory requirements that may 
significantly or uniquely affect small 
governments, including tribal 
governments, it must have developed 
under section 203 of the UMRA a small 
government agency plan. The plan must 
provide for notifying potentially 
affected small governments, enabling 
officials of affected small governments 
to have meaningful and timely input in 
the development of EPA regulatory 
proposals with significant Federal | 
intergovernmental mandates, and 
informing, educating, and advising 
small governments on compliance with 
the regulatory requirements. 

EPA has determined that the direct 
final rule amendments do not contain a 
Federal mandate that may result in 
expenditures of $100 million or more 
for State, local, and tribal governments, 
in the aggregate, or the private sector in 
any 1 year. The direct final rule 
amendments provide the option of 
including surface coating of heavier 
motor vehicles under this rule and, 
therefore, add no additional burden on 
sources. Thus, the direct final rule 
amendments are not subject to the 
requirements of sections 202 and 205 of 
the UMRA. 


E. Executive Order 13132, Federalism 


Executive Order 13132, entitled 
“Federalism” (64 FR 43255, August 10, 
1999), requires EPA to develop an 
accountable process to ensure 
“meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications.” ‘‘Policies that have 
federalism implications” is defined in 
the Executive Order to include 
regulations that have “substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 


power and responsibilities among the 
various levels of government.” 

The direct final rule amendments do 
not have federalism implications. They 
will not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government, as 
specified in Executive Order 13132. No 
facilities subject to the direct final rule 
amendments are owned by State or local 
governments. Therefore, State and local 
governments will not have any direct 
compliance costs resulting from the 
direct final rule amendments. 
Furthermore, the direct final rule 
amendments do not require these 
governments to take on any new 
responsibilities. Thus, Executive Order 
13132 does not apply to the direct final 
rule amendments. 


F. Executive Order 13175, Consultation 
and Coordination With Indian Tribal 
Governments 


Executive Order 13175, entitled 
“Consultation and Coordination with 
Indian Tribal Governments” (65 FR 
67249, November 9, 2000), requires EPA 
to develop an accountable process to 
ensure “meaningful and timely input by 
tribal officials in the development of 
regulatory policies that have tribal 
implications.” The direct final rule 
amendments do not have tribal 
implications as specified in Executive 
Order 13175. They will not have 
substantial direct effects on tribal 
governments, on the relationship 
between the Federal Government and 
Indian tribes, or on the distribution of 
power and responsibilities between the 
Federal Government and Indian tribes, 
because we are not aware of any Indian 
tribal governments or communities 
affected by the direct final rule. - 
amendments. Thus, Executive Order 
13175 does not apply to the direct final 
rule amendments. 


G. Executive Order 13045, Protection of 
Children From Environmental Health 
Risks and Safety Risks 


Executive Order 13045 (62 FR 19885, 
April 23, 1997) applies to any rule that: 
(1) is determined to be ‘economically 
significant” as defined under Executive 
Order 12866, and (2) concerns an 
environmental health or safety risk that 
EPA has reason to believe may have a 
disproportionate effect on children. If 
the regulatory action meets both criteria, 
the Agency must evaluate the 
environmental health or safety effects of 
the planned rule on children, and 
explain why the planned regulation is 
preferable to other potentially effective 
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and reasonably feasible alternatives 
considered by the Agency. 

EPA interprets Executive Order 13045 
as applying only to those regulatory 
actions that are based on health or safety 
risks, such that the analysis required 

under section 5-501 of the Executive 
Order has the potential to influence the 
regulation. The direct final rule 
amendments are not subject to 
Executive Order 13045 because they are 
based on technology performance and 
not on health or safety risks. 


H. Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

The direct final rule amendments are 
not a “significant energy action” as 
defined in Executive Order 13211, 
“Actions Concerning Regulations That 
Significantly Affect Energy Supply, 


Distribution, or Use’’ (66 FR 28355, May - 


22, 2001) because they are not likely to 
have a significant adverse effect on the 
supply, distribution, or use of energy. 
The direct final rule amendments 
provide the option of including surface 
coating of heavier motor vehicles under 
this rule and, therefore, add no 
additional burden on sources. We have, 
therefore, concluded that the direct final 
rule amendments are not likely to have 
any adverse energy effects. 


I. National Technology Transfer and 
Advancement Act 


Section 12(d) of the National 
Technology Trarisfer and Advancement 
Act (NTTAA) of 1995, Public Law No. 
104-113, 12(d) (15 U.S.C. 272 note) 
directs EPA to use voluntary consensus 
standards (VCS) in its regulatory 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. VCS are 
technical standards (e.g., materials 
specifications, test methods, sampling 
procedures, and business practices) that 
are developed or adopted by VCS 
bodies. The NTTAA directs EPA to 
provide Congress, through OMB, 
explanations when the Agency decides 
not to use available and applicable VCS. 
The direct final rule amendments do not 
involve technical standards. Therefore, 
EPA is not considering the use of any 
VCS. 


J. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801, et seq., as added by the 
Small Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 


Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing the direct final rule 
amendments and other required 
information to the United States Senate, 
the United States House of 
Representatives, and the Comptroller 
General of the United States prior to 
publication of the direct final rule 
amendments in the Federal Register. A 
major rule cannot take effect until 60 
days after it is published in the Federal 
Register. The direct final rule 
amendments are not a “major rule”’ as 
defined by 5 U.S.C. 804(2). The direct 
final rule amendments will be effective 
on February 20, 2007. 


List of Subjects in 40 CFR Part 63 


Environmental protection, Air 
pollution control, Hazardous 
substances, and Reporting and 
recordkeeping requirements. 


Dated: December 18, 2006. 
Stephen L. Johnson, 
Administrator. 


For the reasons set out in the 
preamble, Title 40, chapter I, part 63 of 
the Code of Federal Regulations is 
amended as follows: 


PART 63—{AMENDED] 


@ 1. The authority citation for part 63 
continues to read as follows: 


Authority: 42 U.S.C. 7401, et seq. 
Subpart Ilii—{[Amended] 


@ 2. Section 63.3080 is revised to read 
as follows: 


§63.3080 What is the purpose of this 
subpart? 

This subpart establishes national 
emission standards for hazardous air 
pollutants (NESHAP) for facilities 
which surface coat new automobile or 
new light-duty truck bodies or body 
parts for new automobiles or new light- 
duty trucks. This subpart also 
establishes NESHAP for facilities which 
surface-coat new other motor vehicle 
bodies or body parts for new other 
motor vehicles which you choose to 
include in your affected source pursuant 
to § 63.3082(c). This subpart also 
establishes requirements to demonstrate 
initial and continuous compliance with 
the emission limitations. 

@ 3. Section 63.3081 is amended by 
revising paragraph (b) to read as follows: 


§ 63.3081 Am | subject to this subpart? 
* * * * * 

(b) You are subject to this subpart if 
you own or operate a new, 
reconstructed, or existing affected 
source, as defined in § 63.3082, that is 


located at a facility which applies 
topcoat to new automobile or new light- 
duty truck bodies or body parts for new 
automobiles or new light-duty trucks, 
and that is a major source, is located at 
a major source, or is part ofa major 
source of emissions of hazardous air 
pollutants (HAP). You are subject to this 
subpart if you own or operate a new, 
reconstructed, or existing affected 
source, as defined in § 63.3082, in 
which you choose to include, pursuant 
to § 63.3082(c), any coating operations 
which apply coatings to new other 
motor vehicle bodies or body parts for 
new other motor vehicles; parts 
intended for use in new automobiles, 
new light-duty trucks, or new other 
motor vehicles; or aftermarket repair or 
replacement parts for automobiles, light- 
duty trucks, or other motor vehicles; 
and the affected source is located at a 
facility that is a major source, is located 
at a major source, or is part of a major 
source of emissions of HAP. A major 
source of HAP emissions is any 
stationary source or group of stationary 
sources located within a contiguous area 
and under common control that emits or 
has the potential to emit any single HAP 
at a rate of 9.07 megagrams (Mg) (10 
tons) or more per year or any 
combination of HAP at a rate of 22.68 
Mg (25 tons) or more per year. 

* * * * * 


w 4. Section 63.3082 is amended by 
revising paragraphs (c) and (e) to read as 
follows: 


§ 63.3082 What parts of my plant does this 
subpart cover? 


* * * * * 


(c) In addition, you may choose to 
include in your affected source, and 
thereby make subject to the 
requirements of this subpart, any 
coating operations, as defined in 
§ 63.3176, which would otherwise be 
subject to the National Emission 
Standards for Hazardous Air Pollutants 
for Surface Coating of Miscellaneous 
Metal Parts and Products (subpart 
MMMM of this part) or the National 
Emission Standards for Hazardous Air 
Pollutants for Surface Coating of Plastic 
Parts and Products (subpart PPPP of this 
part) which apply coatings to new other 
motor-vehicle bodies or body parts for 
new other motor vehicles, parts 
intended for use in new automobiles, 
new light-duty trucks, or new other 
motor vehicles, or aftermarket repair or 
replacement parts for automobiles, light- 
duty trucks, or other motor vehicles. 

* * * * * 


(e) An affected source is a new 
affected source if: 
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(1) You commenced its construction 
after December 24, 2002; and 


_ (2) The construction is of a 
completely new automobile and light- 

duty truck assembly plant, automobile - 
and light-duty truck paint shop, 
automobile and light-duty truck topcoat 
operation, other motor vehicle assembly 
plant, other motor vehicle paint shop, or 
other motor vehicle topcoat operation 
where previously no automobile and 
light-duty truck assembly plant, 
automobile and light-duty truck 
assembly paint shop, or automobile and 
light-duty truck assembly topcoat 
operation had existed; and 

(i) No other motor vehicle assembly 
plant, other motor vehicle paint shop, or 
other motor vehicle topcoat operation 
had existed previously; or 

(ii) No previously existing other motor 
vehicle assembly plant, other motor 
vehicle paint shop, or other motor 
vehicle topcoat operation is subject to 
this subpart; or 

(iii) If the facility was previously not 
‘a major source for HAP, no previously 
existing other motor vehicle assembly 
plant, other motor vehicle paint shop, or 
other motor vehicle topcoat operation is 
made part of the affected source under 
this subpart. 


* * * * * 


w 5. Section 63.3110 is amended by 
revising paragraph (b) to read as follows: 


§63.3110 What notifications must | 
submit? 


* * * * * 


(b) You must submit the Initial 
Notification required by § 63.9(b) for a 
new or reconstructed affected source no 
later than 120 days after initial startup 
or 120 days after June 25, 2004, 
whichever is later. For an existing 
affected source, you must submit the 
Initial Notification no later than 1 year 
after April 26, 2004. Existing sources 
that have previously submitted 
notifications of applicability of this rule 
pursuant to § 112(j) of the CAA are not 
required to submit an Initial 
Notification under § 63.9(b) except to 
identify and describe all additions to the 
affected source made pursuant to 
§ 63.3082(c). If you elect to include the 
surface coating of new other motor 
vehicle bodies, body parts for new other 
motor vehicles, parts for new other 
motor vehicles, or aftermarket repair or 
replacement parts for other motor 
vehicles in your affected source 
pursuant to § 63.3082(c) and your 
affected source has an initial startup 
before February 20, 2007, then you must 
submit an Initial Notification of this 
election no later than 120 days after 


initial startup or February 20, 2007, 
whichever is later. 
* * * ~ * 


# 6. Section 63.3176 is amended by: 

@ a. Removing the definition of 
“Automobile and/or light-duty truck 
assembly plant”’. 

w b. Adding in alphabetical order 
definitions for “Automobile and light- 
duty truck assembly plant,” ‘‘Other 
motor vehicle,” and “Other motor 
vehicle assembly plant” to read as 
follows: 


§63.3176 What definitions apply to this 
subpart? 
* * * * * 

Automobile and light-duty truck 
assembly plant means a facility which 
assembles automobiles or light-duty 
trucks, including coating facilities and 
processes. 

* * * * * 

Other motor vehicle means a self- 
propelled vehicle designed for 
transporting persons or property on a 
street or highway that has a gross 
vehicle weight rating over 8,500 
pounds. You may choose to make the 
coating of other motor vehicles subject 
to this subpart pursuant to § 63.3082(c). 

Other motor vehicle assembly plant 
means a facility which assembles other 
motor vehicles, including coating 
facilities and processes. 

* * * * * 


Subpart MMMM—[Amended] 


@ 7. Section 63.3881 is amended by 
revising the last sentence of paragraph 
(d) to read as follows: 


§ 63.3881 Am | subject to this subpart? 
* * * * * 

(d) * * * Surface coating operations 
on metal parts or products (e.g., parts for 
motorcycles or lawnmowers) not 
intended for use in automobiles, light- 
duty trucks, or other motor vehicles as 
defined in § 63.3176 cannot be made 
part of your affected source under 
subpart IIII of this part. 


* * * * * 


Subpart PPPP—[Amended] 


w 8. Section 63.4481 is amended by 
revising the last sentence of paragraph 
(d) to read as follows: 


§ 63.4481 Am| subject to this subpart? 
* * * * * 

(d) * * * Surface coating operations 
on plastic parts or products (e.g., parts 
for motorcycles or lawnmowers) not 
intended for use in automobiles, light- 
duty trucks, or other motor vehicles as 
defined in § 63.3176 cannot be made 


part of your affected source under 
subpart III of this part. 

* * * * 

[FR Doc. E6—21975 Filed 12—21—06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 180 
[EPA-HQ—OPP-2006—0935; FRL-8105-6] 


Flucarbazone—sodium; Pesticide 


Tolerance 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: This regulation establishes a 
tolerance for combined residues of 
flucarbazone-sodium, 4,5-dihydro-3- 
methoxy-4-methyl-5-oxo-N- 
[(2(trifluoromethoxy)pheny]} sulfonyl- 
1H-1,2,4-triazole 1-carboxamide, 
sodium salt and its N-desmethyl 
metabolite in or on wheat, forage at 0.30 
parts per million (ppm); wheat, grain at 
0.01 ppm; wheat, hay at 0.10 ppm; and 
wheat, straw at 0.05 ppm; and combined 
residues of flucarbazone—sodium and its 
metabolites converted to 2- 
(trifluoromethoxy) benzene sulfonamide 
and calculated as flucarbazone-sodium 
in or on milk at 0.005 ppm; meat and 
meat byproducts (excluding liver) of 
cattle, goats, hogs, horses, and sheep at 
0.01 ppm; and liver of cattle, goats, 
hogs, horses, and sheep at 1.5 ppm. 
Arysta LifeScience North America 
Corporation, 15401 Weston Parkway, 
Suite 150, Cary, NC 27513 requested 
this tolerance under the Federal Food, 
Drug, and Cosmetic Act (FFDCA), as 
amended by the Food Quality Protection 
Act of 1996 (FQPA). 


DATES: This regulation is effective 

December 22, 2006. Objections and 

requests for hearings must be received 

on or before February 20, 2007, and : 
must be filed in accordance with the : 
instructions provided in 40 CFR part 

178 (see also Unit I.C. of the 

SUPPLEMENTARY INFORMATION). 


ADDRESSES: EPA has established a 
docket for this action under docket 
identification (ID) number EPA—-HQ— 
OPP-—2006-—0935. All documents in the 
docket are listed in the index for the 
docket. Although listed in the index, 
some information is not publicly 
available, e.g., Confidential Business 
Information (CBJ) or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
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available only in hard copy form. 
Publicly available docket materials are 
available in the electronic docket at 
http://www.regulations.gov, or, if only 
available in hard copy, at the OPP. 
Regulatory Public Docket in Rm. S-4400, 
One Potomac Yard (South Building), 
2777 S. Crystal Drive, Arlington, VA. 
The Docket Facility is open from 8:30 
a.m. to 4 p.m., Monday through Friday, 
excluding legal holidays. The Docket 
telephone number is (703) 305-5805. 
FOR FURTHER INFORMATION CONTACT: Jim 
Tompkins, Registration Division 
(7505P), Office of Pesticide Programs, 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001; telephone number: 
(703) 305-5697; e-mail address: 
tompkins.jim@epa.gov. 

SUPPLEMENTARY INFORMATION: 

I. General Information 


A. Does this Action Apply to Me? 


You may be potentially affected by 
this action if you are an agricultural 
producer, food manufacturer, or 
pesticide manufacturer. Potentially 
affected entities may include, but are 
not limited to: . 

e Crop production (NAICS 111), e.g., 
agricultural workers; greenhouse, 
nursery, and floriculture workers; 
farmers. - 

e Animal production (NAICS 112), 
e.g., cattle ranchers and farmers, dairy 
cattle farmers, livestock farmers. 

e Food manufacturing (NAICS 311), 
e.g., agricultural workers; farmers; 
greenhouse, nursery, and floriculture 
workers; ranchers; pesticide applicators. 

e Pesticide manufacturing (NAICS 
32532), e.g., agricultural workers; 
commercial applicators; farmers; 
greenhouse, nursery, and floriculture 
workers; residential users. 

This listing is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
affected by this action. Other types of 
entities not listed in this unit could also 
be affected. The North American 
Industrial Classification System 
(NAICS) codes have been provided to 
assist you and others in determining 
whether this action might apply to 
certain entities. If you have any 
questions regarding the applicability of 
this action to a particular entity, consult 
the person listed under FOR FURTHER 
INFORMATION CONTACT. 


B. How Can I Access Electronic Copies 
of this Document? 


In addition to accessing an electronic 
copy of this Federal Register document 
through the electronic docket at http:// 
www.regulations.gov, you may access 


this Federal Register document 
electronically through the EPA Internet 
under the ‘‘Federal Register’”’ listings at 
http://www.epa.gov/fedrgstr. You may 
also access a frequently updated 
electronic version of 40 CFR part 180 
through the Government Printing 
Office’s pilot e-CFR site at http:// 
www.gpoaccess.gov/ecfr. 


C. Can I File an Objection or Hearing 
Request? 


Under section 408(g) of the FFDCA, as 
amended by the FQPA, any person may 
file an objection to any aspect of this 
regulation and may also request a 
hearing on those objections. The EPA 
procedural regulations which govern the 
submission of objections and requests 
for hearings appear in 40 CFR part 178. 
You must file your objection or request 
a hearing on this regulation in 
accordance with the instructions 
provided in 40 CFR part 178. To ensure 
proper receipt by EPA, you must 
identify docket ID number EPA—HQ- 
OPP-—2006-—0935. in the subject line on 
the first page of your submission. All 
requests must be in writing, and must be 
mailed or delivered to the Hearing Clerk 
on or before February 20, 2007. 

In addition to filing an objection or 
hearing request with the Hearing Clerk 
as described in 40 CFR part 178, please 
submit a copy of the filing that does not 
contain any CBI for inclusion in the 
public docket that is described in 
ADDRESSES. Information not marked 
confidential pursuant to 40 CFR part 2 
may be disclosed publicly by EPA 
without prior notice. Submit your 
copies, identified by docket ID number 
EPA—HQ-—OPP-—2006-—0935, by one of 
the following methods: 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S-4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s 
normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 
arrangements should be made for 
deliveries of boxed information. The 
Docket telephone number is (703) 305-— 
5805. 


II. Background and Statutory Findings 


In the Federal Register of October 20, 
2006 (70 FR 61969) (FRL—8099-1), EPA 


issued a notice pursuant to section 
408(d)(3) of FFDCA, 21 U.S.C. 
346a(d)(3), announcing the filing of a 
pesticide petition (PP 6F7112) by Arysta 
LifeScience North America Corporation, 
15401 Weston Parkway, Suite 150, Cary, 
NC 27513. The petition requested that 
40 CFR 180.562 be amended by 
establishing a tolerance for combined 
residues of flucarbazone-sodium, 4,5- 
dihydro-3-methoxy-4-methy]l-5-oxo-N- 
[2(trifluoromethoxy)pheny]] sulfonyl- 
1H-1,2,4-triazole 1-carboxamide, 
sodium salt and its N-desmethyl 
metabolite in or on wheat, forage at 0.30 
parts per million (ppm); wheat, grain at 
0.01 ppm; wheat, hay at 0.10 ppm; and 
wheat, straw at 0.05 ppm; and combined 
residues of flucarbazone-sodium and its 
metabolites converted to 2- 
(trifluoromethoxy) benzene sulfonamide 
and calculated as flucarbazone-sodium 
in or on milk at 0.005 ppm; meat and 
meat byproducts (excluding liver) of 
cattle, goats, hogs, horses, and sheep at 
0.01 ppm; and liver of cattle, goats, 
hogs, horses, and sheep at 1.5 ppm. That 
notice included a summary of the 
petition prepared by Arysta LifeScience 
North America Corporation, the 
registrant. There were no comments 
received in response to the notice of 
filing. 

Section 408(b)(2)(A)(i) of FFDCA 
allows EPA to establish a tolerance (the 
legal limit for a pesticide chemical 
residue in or on a food) only if EPA 
determines that the tolerance is “safe.” 
Section 408(b)(2)(A)(ii) of FFDCA 
defines “‘safe’’ to mean that “‘there is a 
reasonable certainty that no harm will 
result from aggregate exposure to the 
pesticide chemical residue, including 
all anticipated dietary exposures and all 
other exposures for which there is 
reliable information.” This includes 
exposure through drinking water and in 
residential settings, but does not include 
occupational exposure. Section 
408(b)(2)(C) of FFDCA requires EPA to 
give special consideration to exposure 
of infants and children to the pesticide 
chemical residue in establishing a 
tolerance and to “ensure that there is a 
reasonable certainty that no harm will 
result to infants and children from 
aggregate exposure to the pesticide 
chemical residue. . . .” 


EPA performs a number of analyses to 
determine the risks from aggregate 
exposure to pesticide residues. For 
further discussion of the regulatory 
requirements of section 408 of the 
FFDCA and a complete description of 
the risk assessment process, see http:// 
www.epa.gov/fedrgstr/EPA-PEST/1997/ 


_November/Day-26/p30948.htm. 
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Ill. Aggregate Risk Assessment and 
Determination of Safety 


Consistent with section 408(b)(2)(D) 
of FFDCA, EPA has reviewed the 
available scientific data and other 
relevant information in support of this 
action. EPA has sufficient data to assess 
the hazards of and to make a 
determination on aggregate exposure, 
consistent with section 408(b)(2) of 
FFDCA, for a tolerance for combined 
residues of flucarbazone-sodium, 4,5- 
dihydro-3-methoxy-4-methy]l-5-oxo-N- 
[2(trifluoromethoxy)pheny]] sulfonyl- 
1H-1,2,4-triazole 1-carboxamide, 
sodium salt and its N-desmethyl 
metabolite in or on wheat, forage at 0.30 
parts per million (ppm); wheat, grain at 
0.01 ppm; wheat, hay at 0.10 ppm; and 

wheat, straw at 0.05 ppm; and combined 
residues of flucarbazone-sodium and its 
metabolites converted to 2- 
(trifluoromethoxy) benzene sulfonamide 
and calculated as flucarbazone-sodium 
in or on milk at 0.005 ppm; meat and 
meat byproducts (excluding liver) of 
cattle, goats, hogs, horses, and sheep at 
0.01 ppm; and liver of cattle, goats, 
hogs, horses, and sheep at 1.5 ppm. 
EPA’s assessment of exposures and risks 
associated with establishing the 
tolerance follows. 


A. Toxicological Profile 


EPA has evaluated the available 
toxicity data and considered its validity, 
completeness, and reliability as well as 
the relationship of the results of the 
studies to human risk. EPA has also 
considered available information 
concerning the variability of the 
sensitivities of major identifiable 
subgroups of consumers, including 
infants and children. Specific 
information on the studies received and 
the nature of the toxic effects caused by 
flucarbazone-sodium as well as the no- 
observed-adverse-effect-level (NOAEL) 
and the lowest-observed-adverse-effect- 
level (LOAEL) from the toxicity studies 
can be found at http://docket.epa.gov/ 
edkpub/index.jsp. 


B. Toxicological Endpoints 


For hazards that have a threshold 
below which there is no appreciable 
risk, the dose at which no adverse 
effects are observed (the NOAEL) from 
the toxicology study identified as 
appropriate for use in risk assessment is 
used to estimate the toxicological level 
of concern (LOC). However, the lowest 
dose at which adverse effects of concern 
are identified (the LOAEL) is sometimes 
used for risk assessment if no NOAEL 
was achieved in the toxicology study 
selected. An uncertainty factor (UF) is 
applied to reflect uncertainties inherent 


in the extrapolation from laboratory 
animal data to humans and in the 
variations in sensitivity among members 
of the human population as well as 
other unknowns. 

The linear default risk methodology 
(Q*) is the primary method currently 
used by the Agency to quantify non- 
threshold hazards such as cancer. The 
Q* approach assumes that any amount 
of exposure will lead to some degree of 
cancer risk, estimates risk in terms of 
the probability of occurrence of 
additional cancer cases. More 
information can be found on the general 
principles EPA uses in risk 
characterization at http:// 
docket.epa.govedkpub/index.jsp. 

A summary of the toxicological 
endpoints for flucarbazone-sodium used 
for human risk assessment is discussed 
in Unit IIIB. of the final rule published 
in the Federal Register of September 29, 
2000 (65 FR 58364) (FRL-6745-9). 


C. Exposure Assessment 


1. Dietary exposure from food and 
feed uses. Tolerances have been 
established (40 CFR 180.562) for the 
combined residues of flucarbazone- 
sodium, 4,5-dihydro-3-methoxy-4- 
methyl-5-oxo-N- 
[2(trifluoromethoxy)pheny]] sulfonyl- 
1H-1,2,4-triazole 1-carboxamide, 
sodium salt and its N-desmethyl 
metabolite in or on wheat, forage at 0.30 
parts per million (ppm); wheat, grain at 
0.01 ppm; wheat, hay at 0.10 ppm; and 
wheat, straw at 0.05 ppm; and combined 
residues of flucarbazone-sodium and its 
metabolites converted to 2- 
(trifluoromethoxy) benzene sulfonamide 
and calculated as flucarbazone-sodium 
in or on milk at 0.005 ppm; meat and 
meat byproducts (excluding liver) of 
cattle, goats, hogs, horses, and sheep at 
0.01 ppm; and liver of cattle, goats, 
hogs, horses, and sheep at 1.5 ppm. Risk 
assessments were conducted by EPA to 
assess dietary exposures from 
flucarbazone-sodium in food as follows: 

i. Acute exposure. Quantitative acute 
dietary exposure and risk assessments 
are performed for a food-use pesticide, 
if a toxicological study has indicated the 
possibility of an effect of concern 
occurring as a result of a 1-day or single 
exposure. 

he Dietary Exposure Evaluation 
Model (DEEM™) analysis evaluated the 
individual food consumption as 
reported by respondents in the USDA 
1989-1992 Nationwide Continuing 
Surveys of Food Intake by Individuals 
(CSFII) and accumulated exposure to 
the chemical for each commodity. The 
following assumptions were made for 
the acute exposure assessments: A 
summary of the acute dietary exposure 


assessment is discussed in Unit III.C of 
the final rule published in the Federal 
Register of September 29, 2000 (65 FR 
58364). 

ii. Chronic exposure. In conducting 
this chronic dietary risk assessment the 
(DEEM™) analysis evaluated the 
individual food consumption as 
reported by respondents in the USDA 
1989-1992 Nationwide (CSFII) and 
accumulated exposure to the chemical 
for each commodity. The following 
assumptions were made for the chronic 
exposure assessments: A summary of 


the chronic dietary exposure assessment 


is discussed in Unit III.C. of the final 
rule published in the Federal Register 
of September 29, 2000 (65 FR 58364). 

iii. Cancer. A summary of the dietary 
exposure assessment is discussed in 
Unit IIIL.C. of the final rule published in 
the Federal Register of September 29, 
2000 (65 FR 58364). 

iv. Anticipated residue and percent 
crop treated (PCT) information. Section 
408(b)(2)(E) of the FFDCA authorizes 
EPA to use available data and 
information on the anticipated residue 
levels of pesticide residues in food and 
the actual levels of pesticide chemicals 
that have been measured in food. If EPA 
relies on such information, EPA must 
pursuant to section 408(f)(1) require that 
data be provided 5 years after the 
tolerance is established, modified, or 
left in effect, demonstrating that the 
levels in food are not above the levels 
anticipated. Following the initial data 
submission, EPA is authorized to 
require similar data on a time frame it 
deems appropriate. For the present 
action, EPA will issue such Data Call- 
Ins for information relating-to 
anticipated residues as are required by 
FFDCA section 408(b)(2)(E) and 
authorized under FFDCA section 
408(f)(1). Such Data Call-Ins will be 
required to be submitted no later than 
5 years from the date of issuance of this 
tolerance. 

2. Dietary exposure from drinking 
water. The Agency lacks sufficient 
monitoring exposure data to complete a 
comprehensive dietary exposure 
analysis and risk assessment for 
flucarbazone-sodium in drinking water. 
Because the Agency does not have 
comprehensive monitoring data, 
drinking water concentration estimates 
are made by reliance on simulation or 
modeling taking into account data on 
the physical characteristics of 
flucarabazone-sodium. Further 
information regarding EPA drinking 
water models used in pesticide 
exposure assessment can be found at 
http://docket.epa.gov/edkpub/index.jsp. 

ased on the Generic Expected 
Environmental Concentration (GENEEC) 


eg 
q 
A 
(* 
| 
4 


76930 


Federal Register/Vol. 71, No. 246/Friday, December 22, 2006/Rules and Regulations 


and Screening Concentrations in 
Groundwater (SCI-GROW) models, the 
estimated environmental concentrations 
(EECs) of flucarbazone-sodium for acute 
exposures are estimated to be 1.42 parts 
per billion (ppb) for surface water and 
0.2 ppb for ground water. The EECs for 
chronic exposures are estimated to be 
1.25 ppb for surface water and 0.2 ppb 
for ground water. 

3. From non-dietary exposure. The 
term “residential exposure”’ is used in 
this document to refer to non- 
occupational, non-dietary exposure 
(e.g., for lawn and garden pest control, 
indoor pest control, termiticides, and 
flea and tick control on pets). 

Flucarbazone-sodium is not registered 
for use on any sites that would result in 
residential exposure. 

4. Cumulative effects from substances 
with a common mechanism of toxicity. 
Section 408(b)(2)(D)(v) of FFDCA 

uires that, when considering whether 
to establish, modify, or revoke a 
tolerance, the Agency consider 
“available information’ concerning the 
cumulative effects of a particular 
pesticide’s residues and ‘other 
substances that have a common 
mechanism of toxicity.” 

Unlike other pesticides for which EPA 
has followed a cumulative risk approach 
based on a common mechanism of 
toxicity, EPA has not made a common 
mechanism of toxicity finding as to 
flucarbazone-sodium and any other 
substances and flucarbazone-sodium 
does not appear to produce a toxic 
metabolite produced by other 
substances. For the purposes of this 
tolerance action, therefore, EPA has not 
assumed that flucarbazone-sodium has a 
common mechanism of toxicity with 
other substances. For information 
regarding EPA’s efforts to determine 
which chemicals have a common 
mechanism of toxicity and to evaluate 
the cumulative effects of such 
chemicals, see the policy statements 
released by EPA’s Office of Pesticide 
Programs concerning common 
mechanism determinations and 
procedures for cumulating effects from 
substances found to have a common 
mechanism on EPA’s website at -http:// 
www.epa.gov/pesticides/cumulative. 


D. Safety Factor for Infants and 
Children 


1. In general. Section 408 of FFDCA 
provides that EPA shall apply an 
additional tenfold margin of safety for’ 
infants and children in the case of 
threshold effects to account for prenatal 
and postnatal toxicity and the 
completeness of the data base on 
toxicity and exposure unless EPA 
determines based on reliable data that a 


different margin of safety will be safe for 
infants and children. Margins of safety 
are incorporated into EPA risk 
assessments either directly through use 
of a Margin of exposure analysis or 
through using uncertainty (safety) 
factors in calculating a dose level that 
poses no appreciable risk to humans. In 
applying this provision, EPA either 
retains the default value of 10X when 
reliable data do not support the choice 
of a different factor, or, if reliable data 
are available, EPA uses a different 
additional safety factor value based on 
the use of traditional uncertainty factors 
and/or special FQPA safety factors, as 
appropriate. 

2. Prenatal and postnatal sensitivity. 
A summary of the prenatal and 
postnatal sensitivity assessment is 
discussed in the Federal Register of 
September 29, 2000 (65 FR 58364). 

3. Conclusion. There is a complete 
toxicity data base for flucarbazone- 
sodium and exposure data are complete 
or are estimated based on data that 
reasonably accounts for potential 
exposures. A summary of the safety 
factor is discussed in Unit III.D. of the 
final rule published in the Federal 
Register of September 29, 2000 (65 FR 
58364). 


E. Aggregate Risks and Determination of 
Safety 

1. Acute risk. A summary of the acute 
risk assessment is discussed in Unit 
IIL.E. of the final rule published in the 
Federal Register of September 29, 2000 
(65 FR 58364). 

2. Chronic risk. A summary of the 
chronic risk assessment is discussed in 
Unit IILE. of the final rule published in 
the Federal Register of September 29, 
2000 (65 FR 58364). 

3. Short-term risk. A summary of the 
short-term risk assessment is discussed 
in Unit IIE. of the final rule published 
in the Federal Register of September 29, 
2000 (65 FR 58364). 

4. Intermediate-term risk. A summary 
of the intermediate-term risk assessment 
is discussed in Unit IILE. of the final 
rule published in the Federal Register 
of September 29, 2000 (65 FR 58364). 

5. Aggregate cancer risk for U.S. 
population. A summary of the aggregate 
cancer risk for U.S. population 
assessment is discussed in Unit IILE. of 
the final rule published in the Federal 
Register of September 29, 2000 (65 FR 
58364). 

6. Determination of safety. Based on 
these risk assessments, EPA concludes 


that there is a reasonable certainty that 


no harm will result to the general 
population, and to infants and children 
from aggregate exposure to 
flucarbazone-sodium residues. 


IV. Other Considerations 


A. Analytical Enforcement Methodology 


The petitioner has proposed residue 
analytical methods for tolerance 
enforcement in wheat and livestock 
commodities. The analytical 
enforcement method for wheat employs 
accelerated solvent extraction, clean-up 
using solid phase extraction columns 
followed by detection and quantitation 
by liquid chromatography/tandem mass 
spectroscopy (LC/MS/MS). The 
analytical method for livestock 
commodities is a common moiety 
method which measures residues of 
flucarbazone-sodium (MKH 6562) in 
animal tissues and milk by extracting 
and hydrolyzing MKH 6562 and MKH 
6562-related residues to MKH 6562 
sulfonamide. Detection is achieved 
using negative ion electrospray mass 
spectrometry using deuterated MKH 
6562 sulfonamide as an internal 
standard. Both methods have undergone 
successful validations by independent 
laboratories and have been accepted by 
the Agency. The analytical standards for 
these methods are available from: Chief, 
Analytical Chemistry Branch, 
Environmental Science Center, 701 
Mapes Rd., Ft. Meade, MD 20755-5350; 
telephone number: (410) 305-2905; e- 
mail address: residuemethods@epa.gov. 


B. International Residue Limits 


A default Maximum Residue Limit 
(MRL) of 0.01 ppm has been established 
in Canada for residues of flucarbazone- 
sodium and its N-desmethy! metabolite 
on wheat grain. This value is consistent 
with the tolerance being established in 
the United States on wheat grain. There 
are no Codex MRLs for this compound 
on wheat. Therefore, no compatibility 
issues exist with Codex in regard to the 
U.S. tolerances discussed in this review. 


V. Conclusion 


Therefore, the tolerance is established 
for combined residues of flucarbazone- 
sodium, 4,5-dihydro-3-methoxy-4- 
methyl-5-oxo-N- 
[2(trifluoromethoxy)pheny]] sulfonyl- 
1H-1,2,4-triazole 1-carboxamide, 
sodium salt and its N-desmethy] 
metabolite in or on wheat, forage at 0.30 
parts per million (ppm); wheat, grain at 
0.01 ppm; wheat, hay at 0.10 ppm; and 
wheat, straw at 0.05 ppm; and combined 
residues of flucarbazone-sodium and its 
metabolites converted to 2- 
(trifluoromethoxy) benzene sulfonamide 
and calculated as flucarbazone-sodium 
in or on milk at 0.005 ppm; meat and 
meat byproducts (excluding liver) of 
cattle, goats, hogs, horses, and sheep at 
0.01 ppm; and liver of cattle, goats, 
hogs, horses, and sheep at 1.5 ppm. 
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VI. Statutory and Executive Order 
Reviews 


This final rule establishes a tolerance 
under section 408(d) of FFDCA in 
response to a petition submitted to the 
Agency. The Office of Management and 
Budget (OMB) has exempted these types 
of actions from review under Executive 
Order 12866, entitled Regulatory 
Planning and Review (58 FR 51735, 
October 4, 1993). Because this rule has 
been exempted from review under 
Executive Order 12866 due to its lack of 
significance, this rule is not subject to 
Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use (66 FR 28355, May 
22, 2001). This final rule does not - 
contain any information collections 
subject to OMB approval under the 
Paperwork Reduction Act (PRA), 44 
U.S.C, 3501 et seq., or impose any 
enforceable duty or contain any 
unfunded mandate as described under 
Title II of the Unfunded Mandates 
Reform Act of 1995 (UMRA) (Public 
Law 104—4). Nor does it require any 
special considerations under Executive 
Order 12898, entitled Federal Actions to 
Address Environmental Justice in 
Minority Populations and Low-Income 
Populations (59 FR 7629, February 16, 
1994); or OMB review or any Agency 
action under Executive Order 13045, 
entitled Protection of Children from 
Environmental Health Risks and Safety 
Risks (62 FR 19885, April 23, 1997). 
This action does not involve any 
technical standards that would require 
Agency consideration of voluntary 
consensus standards pursuant to section 
12(d) of the National Technology 
Transfer and Advancement Act of 1995 
(NTTAA), Public Law 104-113, section 
12(d) (15 U.S.C. 272 note). Since 
tolerances and exemptions that are 
established on the basis of a petition 
under section 408(d) of FFDCA, such as 
the tolerance in this final rule, do not 
require the issuance of a proposed rule, 
the requirements of the Regulatory 
Flexibility Act (RFA) (5 U.S.C. 601 et 
seq.) do not apply. The Agency hereby 
certifies that this rule will not have 
significant negative economic impact on 
a substantial number of small entities. 
In addition, the Agency has determined 
that this action will not have a 
substantial direct effect on States, on the 
relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, as specified in 
Executive Order 13132, entitled 
Federalism (64 FR 43255, August 10, 
1999). Executive Order 13132 requires 


EPA to develop an accountable process 
to ensure ‘meaningful and timely input 
by State and local officials in the 
development of regulatory policies that 
have federalism implications.” “Policies 
that have federalism implications” is 
defined in the Executive order to 
include regulations that have 
“substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and _ 
responsibilities among the various 
levels of government.” This final rule 
directly regulates growers, food 
processors, food handlers and food 
retailers, not States. This action does not 
alter the relationships or distribution of 
power and responsibilities established 
by Congress in the preemption 
provisions of section 408(n)(4) of 
FFDCA. For these same reasons, the 
Agency has determined that this rule 
does not have any “‘tribal implications” 
as described in Executive Order 13175, 
entitled Consultation and Coordination 
with Indian Tribal Governments (65 FR 
67249, November 6, 2000). Executive 
Order 13175, requires EPA to develop 
an accountable process to ensure 
“meaningful and timely input by tribal 
officials in the development of 
regulatory policies that have tribal 
implications.” ‘Policies that have tribal 
implications” is defined in the 
Executive order to include regulations 
that have “‘substantial direct effects on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and the Indian tribes, or on 
the distribution of power and 
responsibilities between the Federal 
Government and Indian tribes.” This 
rule will not have substantial direct 
effects on tribal governments, on the 
relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified in Executive Order 13175. 
Thus, Executive Order 13175 does not 
apply to this rule. 


VII. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 


States prior to publication of this final 

rule in the Federal Register. This final 

rule is not a “major rule”’ as defined by 
5 U.S.C. 804(2). 


List of Subjects in 40 CFR Part 180 


Environmental protection, 
Administrative practice and procedure, 
Agricultural commodities, Pesticides 
and pests, Reporting and recordkeeping 
requirements. 


Dated: December 14, 2006. 
Lois Rossi, 
Director, Registration Division, Office of 
Pesticide Programs. 
# Therefore, 40 CFR chapter | is 
amended as follows: 


PART 180—[AMENDED] 


w 1. The authority citation for part 180 
continues to read as follows: 


Authority: 21 U.S.C. 321(q), 346a and 371. 


@ 2. Section 180.562, paragraph (a) is 
revised to read as follows: 


§180.562 Flucarbazone-sodium; 
tolerances for residues. 

(a) General. Tolerances are 
established for combined residues of the 
herbicide flucarbazone-sodium, 4,5- 
dihydro-3-methoxy-4-methy]-5-oxo-N- 
[[2(trifluoromethoxy)pheny]] sulfonyl]- 
1H-1,2,4-triazole 1-carboxamide, 
sodium salt) and its N-desmethyl 
metabolite; and its metabolites 
converted to 2- 
(trifluoromethoxy)benzene sulfonamide 
and calculated as flucarbazone-sodium 
in or on the following food 


commodities: 
Parts per 
Commodity milion. 

Cattle, meat 0.01 
Cattle, meat byproducts except 

0.01 
Goat, liver 1.50 
Goat, meat 0.01 
Goat, meat byproducts except 

liver ee 0.01 
Hog, liver 1.50 
Hog, meat 0.01 
Hog, meat byproducts except 

0.01 
Horse, liver 1.50 
Horse, meat 0.01 
Horse, meat by-products ex- 

cept liver 0.01 
Milk 0.005 
Sheep, liver 1.50 
Sheep, meat 0.01 
Sheep, meat byproducts except 

liver 0.01 
Wheat, forage 0.30 
Wheat, grain 0.01 
Wheat, hay 0.10 
Wheat, straw 0.05 


i, 
a 
= 
4 
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{FR Doc. E6-21843 Filed 12-21-06; 8:45 am] 
BILLING CODE 6560-50-S. 


ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Part 372 
[TRI-2005-0073; FRL-8260—4] 
RIN 2025-AA14 


Toxics Release Inventory Burden 
Reduction Final Rule 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Final rule. 


SUMMARY: EPA is revising the Toxics 
Release Inventory (TRI) reporting 
requirements to reduce burden while 
continuing to provide valuable 
information to the public, and promote 
recycling and treatment as alternatives 
to disposal and other releases. TRI 
reporting is required by section 313 of 
the Emergency Planning and 
Community Right-to-Know Act (EPCRA) 
and section 6607 of the Pollution 
Prevention Act (PPA). This rule expands 
non-Persistent Bioaccumulative and 
Toxic (non-PBT) chemical eligibility for 
Form A by raising the eligibility 
threshold to 5,000 pounds of total 
annual waste management (i.e., releases, 
recycling, energy recovery, and 
treatment for destruction) provided total 
annual releases of the non-PBT 
chemical comprise no more than 2,000 
pounds of the 5,000-pound total waste 
management limit. This rule also 
allows, for the first time, limited use of 
Form A for PBT chemicals when total 
annual releases of a PBT chemical are 
zero and the total annual amount of the 
PBT chemical recycled, combusted for 
energy, and treated for destruction does 
not exceed 500 pounds. This rule, 
however, retains the current exclusion 
of dioxin and dioxin-like compounds 
from Form A eligibility. By structuring 
Form A eligibility for both PBT 
chemicals and non-PBT chemicals in a 
way that favors recycling and treatment 
over disposal and other releases, today’s 
rule encourages facilities to reduce their 
releases and ensures that valuable 
information will continue to be 
provided to the public pursuant to the 
purposes of section 313 of EPCRA and 
section 6607 of PPA. Further, to guard 
against situations where large non- 
production related amounts are not 
reported on Form R and to provide 
greater consistency between PBT 
chemical and non-PBT chemical Form 

A eligibility, this rule redefines the non- 


PBT Form A eligibility threshold to 
include non-production related amounts 
reported in Section 8.8 of Form R. 
DATES: This rule is effective on January 
22, 2007. The first reports with the 
revised reporting requirements will be 
due on or before July 1, 2007, for 
reporting year (i.e., calendar year) 2006. 
ADDRESSES: EPA has established a 
docket for this action under Docket ID 
No. TRI-2005-0073. All documents in 
the docket are listed in the docket index 
at http://www.regulations.gov. Although 
listed in the index, some information is 
not publicly available, i.e., confidential 
business information (CBI) or other 
information, the disclosure of which is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either 
electronically at www.regulations.gov or 
in hard copy at the OEI Docket, EPA/ 
DC, EPA West, Room B102, 1301 
Constitution Ave., NW., Washington, 
DC. The Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Public Reading Room is (202) 566-1744, 
and the telephone number for the OEI 


_ Docket is (202) 566-1752. Note: The 


EPA Docket Center suffered damage due 
to flooding during the last week of June 
2006. The Docket Center is continuing 
to operate. However, during the 
cleanup, there will be temporary 


- changes to Docket Center telephone 


numbers, addresses, and hours of 
operation for people who wish to visit 
the Public Reading Room to view 
documents. Consult EPA’s Federal 
Register notice at 71 FR 38147 (July 5, 
2006) or the EPA Web site at http:// 
www.epa.gov/epahome/dockets.htm for 
current information on docket status, 
locations and telephone numbers. 


FOR FURTHER INFORMATION CONTACT: For 
more specific information or technical 
questions relating to this rule, contact 
Marc Edmonds, Toxics Release 
Inventory Program Division, Office of 
Information Analysis and Access 
(2844T), Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460; telephone 
number: 202-566-0758; fax number: 
202-566-0741; e-mail: 
edmonds.marc@epa.gov; or Larry 
Reisman, Toxics Release Inventory 
Program Division, Office of Information 
Analysis and Access (2844T), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460; telephone number: 202-566- 
0751; fax number: 202-566-0741; e- 


mail: reisman.Jarry@epa.gov. The press 
point of contact for this rule is Suzanne 
Ackerman, Office of Public Affairs, 202- 
564-7819. For general inquiries relating 
to the Toxics Release Inventory or more 
information on EPCRA section 313, 
contact the TRI Information Center; toll 
free: 1-800—424—9346, in Virginia and 
Alaska: 703-412-9810, toll free TDD: 1- 
800-553-7672, or TDD DC area local: 
703—412-—3323. 
SUPPLEMENTARY INFORMATION: 


I. General Information 


A. Does This Action Apply to Me? 


This action applies to facilities that 
submit annual reports under section 313 
of the Emergency Planning and 
Community Right-to-Know Act (EPCRA) 
and section 6607 of the Pollution 
Prevention Act (PPA). It specifically 
applies to those that submit the TRI 
Form R or Form A Certification 
Statement. (See http://www.epa.gov/tri/ 
report/index.htm#forms for detailed 
information about EPA’s TRI reporting 
forms.) To determine whether your 
facility would be affected by this action, 
you should carefully examine the 
applicability criteria in part 372, subpart 
B, of Title 40 of the Code of Federal 
Regulations. If you have questions 
regarding the applicability of this action 
to a particular entity, consult the 
individuals listed in the preceding FOR 
FURTHER INFORMATION CONTACT section. 

This action is also relevant to those 
who utilize EPA’s TRI information, 
including State agencies, local 
governments, communities, 
environmental groups and other non- 
governmental organizations, as well as 
members of the general public. 


II. What is EPA’s Statutory Authority 
for Taking This Action? 

This rule is being issued under 
sections 313(f)(2) and 328 of EPCRA, 42 
U.S.C. 11023(f)(2) and 11048. In general, 
section 313 of EPCRA and section 6607 
of the PPA require owners and operators 
of facilities in specified Standard 
Industrial Classification (SIC) codes that 
manufacture, process, or otherwise use 
a listed toxic chemical in amounts 
above specified threshold levels to 
report certain facility-specific 
information about such chemicals, 
including the annual releases and other 
waste management quantities. This 
information is submitted on EPA Form 
9350-1 (Form R) or EPA Form 9350-2 
(Form A) and compiled in an annual 
Toxics Release Inventory (TRI). Each 
covered facility must file a separate 
Form R for each listed chemical 
manufactured, processed, or otherwise 
used in excess of applicable reporting 
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thresholds, which were initially 
established in section 313(f)(1). 42 
U.S.C. 11023(f)(1). Congress set 
statutory default reporting thresholds of 
25,000 pounds for manufacturing, 
25,000 pounds for processing, and 
10,000 pounds for the otherwise use of 
a listed toxic chemical in EPCRA 
section 313(f)(1). Id. EPA has authority 
to revise the threshold amounts 
pursuant to section 313(f)(2); however, 
such revised threshold amounts must 
obtain reporting on a substantial 
majority of total releases of the chemical 
at all facilities subject to section 313. 42 
U.S.C. 11023(f)(2). In addition, Congress 
granted EPA broad rulemaking authority 
to allow the Agency to fully implement 
the statute. EPCRA section 328 
authorizes the ‘Administrator [to] 
prescribe such regulations as may be 
necessary to carry out this chapter.” 42 
U.S.C. 11048. Using these provisions, 
EPA may, at the Administrator’s 
discretion, modify reporting thresholds 
on classes of chemicals or categories of 
facilities. 

EPA has raised the reporting 
thresholds for 4 class of chemical 
reports once previously. In 1994, EPA 
finalized a rule that created the Form A 
Certification Statement (59 FR 61488). 
See 40 CFR 372.27. That rule raised the 
reporting thresholds for manufacturing, 
processing, and the otherwise use of 
listed toxic chemicals to one million 
pounds for a category of facilities whose 
total annual reportable amount for a 
particular chemical was 500 pounds or 
less. In that rulemaking, EPA discussed 
the value of information that is collected 
on the Form A as follows: ‘EPA believes 
that the proposed annual certification 
will provide information relating to the 
location of facilities manufacturing, 
processing, or otherwise using these 
chemicals, that the chemicals are being 
manufactured, processed, or otherwise 
used at current reporting thresholds, 
and that chemical releases and transfers 
for the purpose of treatment and/or 
disposal are [500 pounds or less] per 
year (i.e., within a range of zero to [500] 
pounds per year).” 59 FR 38527. EPA 
further indicated that the information 
collected on the Form A helped to 
ensure that the revised thresholds 
continued to obtain reporting on a 
substantial majority of releases. 

The burden reduction approach in 
today’s rule is modeled after the 
approach taken in the 1994 Form A 
rulemaking. Today’s rule expands Form 
A eligibility for non-PBT chemicals and 
allows limited Form A eligibility for 
PBT chemicals by raising the reporting 
threshold for eligible chemicals at 
specifically defined categories of 
facilities. Eligibility is determined on a 


chemical-by-chemical basis, rather than 
a facility-wide basis. Under the 
expanded Form A eligibility, facilities 
qualifying for the raised threshold for a 
given chemical will continue to file an 
annual certification statement in place 
of a Form R. Through its narrow 
definition of the category of facilities 
eligible for the raised threshold and 
through the information collected on the 
certification statements, EPA is ensuring 
that reporting under the raised 
threshold will continue to “obtain 
reporting on a substantial majority of 
total releases of the chemical at all 
facilities subject to the requirements of 
this section.” 


III. What Is the Background and 
Purpose of These Actions? 


A. What Are the Toxics Release 
Inventory Reporting Requirements and 
Who Do They Affect? 


Pursuant to section 313 of the 
Emergency Planning and Community 
Right-to-Know Act (EPCRA), certain 
facilities that manufacture, process, or 
otherwise use specified toxic chemicals 
in amounts above reporting threshold 
levels must submit annually to EPA and 
to designated State officials toxic 
chemical release forms containing 
information specified by EPA. 42 U.S.C. 
11023. These reports must be filed by 
July 1 of each year for the previous 
calendar year. In addition, pursuant to 
section 6607 of the Pollution Prevention 
Act (PPA), facilities reporting under 
section 313 of EPCRA must also report 
pollution prevention and waste 
management data, including recycling 
information, for such chemicals. 42 
U.S.C. 13106. These reports are 
compiled and stored in EPA’s database 
known as the Toxics Release Inventory 
(TRI. 

Regulations at 40 CFR part 372, 
subpart B, require facilities that meet all 
of the following criteria to report: 

e The facility has 10 or more full-time 
employee equivalents (i.e., a total of 
20,000 hours worked per year or greater; 
see 40 CFR 372.3); and 

e The facility is included in a North 
American Industry Classification 
System (NAICS) Code listed at 40 CFR 
372.23 or under Executive Order 13148, 
Federal facilities regardless of their 
industry classification; and 

e The facility manufactures (defined 
to include importing), processes, or 
otherwise uses any EPCRA section 313 
(TRI) chemical in quantities greater than 
the established thresholds for the 
specific chemical in the course of a 
calendar year. 

Facilities that meet the criteria must 
file a Form R report or, in some cases, 


may submit a Form A Certification 
Statement, for each listed toxic chemical 
for which the criteria are met. As 
specified in EPCRA section 313(a), the 
report for any calendar year must be 
submitted on or before July 1 of the 
following year. For example, reporting 
year 2004 data should have been 
postmarked on or before July 1, 2005. 

The list of toxic chemicals subject to 
TRI reporting can be found at 40 CFR 
372.65. This list is also published every 
year as Table II in the current version of 
the Toxics Release Inventory Reporting 
Forms and Instructions. The current TRI 
chemical list contains 581 individually- 
listed chemicals and 30 chemical 
categories. 


B. What Led to the Development of This 
Rule? 


Throughout the history of the TRI 


Program, the Agency has implemented 


measures to reduce the TRI reporting 
burden on the regulated community 
while still ensuring the provision of 


-valuable information to the public that 


fulfills the purposes of the TRI program. 
“Burden” is the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, disclose, or 
provide information to or for a Federal 
agency. 44 U.S.C. 3502(2). That includes 
the time needed to review instructions; 
develop, acquire, install, and utilize 
technology and systems for the purposes 
of collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 
requirements; train personnel to be able 
to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

Through a range of compliance 
assistance activities, such as the Toxic 
Chemical Release Inventory Reporting 
Forms and Instructions (which is 
updated every year), industry training 
workshops, chemical-specific and 
industry-specific guidance documents, 
and the TRI Information Center (a call 
hotline), the Agency has shown a 
commitment to enhancing the quality 
and consistency of reporting and 
assisting those facilities that must 
comply with EPCRA section 313. In 
addition, EPA has made considerable 
progress in reducing burden through 
technology-based processes. One 
example of a technology-based process 
is electronic reporting using the Toxics 
Release Inventory—Made Easy (TRI— 
ME) software, an interactive, user- 
friendly software tool that guides 
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facilities through TRI reporting. Other 
technology-based examples include the 
use of EPA’s Central Data Exchange 
(CDX) for form submission, and the use 
of data submitted to the Agency through 
other EPA programs to pre-populate TRI 
data fields. These measures have 
reduced the time, cost, and complexity 
of existing environmental reporting 
requirements, while enhancing 
reporting effectiveness and efficiency 
and continuing to provide useful 
information to the public that fulfills the 
purposes of the TRI program. 

e burden-reducing measure of 
particular relevance to today’s rule is 
the Form A Certification Statement, 
which EPA established through 
rulemaking in 1994. This burden- 
reducing measure is based on an 
alternate threshold for quantities 
manufactured, processed, or otherwise 
used by those facilities with relatively 
low annual reportable amounts of TRI 
chemicals. Pursuant to this 1994 rule, a 
facility can use an alternate, higher 
reporting threshold for a non-PBT 
chemical for which it has an annual 
reportable amount not exceeding 500 
pounds. The annual reportable amount 
(ARA) was defined as the total of the 
quantity released at the facility, the 
quantity treated at the facility, the 
quantity recovered at the facility as a 
result of recycling operations, the 
quantity combusted for the purpose of 
energy recovery at the facility, and the 
quantity transferred off-site for 
recycling, energy recovery, treatment, 
and/or disposal. This combined total 
corresponds to the quantity of the toxic 
chemicals in production-related waste 
(i.e., the sum of sections 8.1 through and 
including section 8.7 on the Form R). 
Pursuant to the 1994 rule, the reporting 
threshold for chemicals with an ARA 
less than or equal to 500 pounds is one 
million pounds manufactured, 
processed, or otherwise used, 
considered individually. 

Beginning with the 1995 reporting 
year, facilities that meet the ARA 

eligibility requirement and do not 
exceed the one-million-pound reporting 
threshold for a particular toxic chemical 
can so certify by using Form A, and thus 
avoid having to submit a detailed Form 
R. The Form A serves to certify that a 
facility is not subject to Form R 
reporting for a specific toxic chemical 
(Toxic Chemical Release Inventory 
Reporting Forms and Instructions (EPA 
260—B-—04—001), pages 1-2). 

The primary difference between 
information contained on Form R and 
the Form A Certification Statement is 
that the Form R provides details of 
releases and other waste management 
(e.g., total quantity of releases to air, 


water, and land; and on- and off-site 
recycling, treatment, and combustion for 
energy recovery), while the Form A does 
not. If the reporter meets the criteria for 
using the Form A, the reporter need 
only report the name of the chemical 
and certain facility identification 
information. The Form A serves as a 
range report which, to date, has told the 
public that the total production related 
waste for the chemical is between zero 
and 500 pounds. Several chemicals can 
be reported on each Form A. 

In 1999, when EPA lowered reporting 


thresholds in the PBT rule, EPA 


determined that allowing the Form A 
certification for PBT chemicals at that 
time would be inconsistent with the 
intent of expanded PBT chemical 
information (64 FR 58732, October 29, 
1999) and so disallowed the use of Form 
A for PBT chemicals. EPA cited 
concerns over releases and other waste 
management of these chemicals at low 
levels and said that, based on the 
information available to the Agency at 


- that time, it believed that the level of 


information from Form A was 
insufficient to do meaningful analyses 
on PBT chemicals (Id. at 58733). EPA 
also stated ‘‘the Agency believes that it 
is appropriate to collect and analyze 
several years worth of data at the 
lowered thresholds before EPA 
considers developing a new alternate 
threshold and reportable quantity 
appropriate for PBT chemicals.” (Id. at 


58732). 


In an effort to explore additional 
burden reduction opportunities, EPA 
conducted a TRI Stakeholder Dialogue 
between November 2003 and February 
2004. A summary of this dialogue is 
available at http://www.epa.gov/tri/ 
programs/stakeholders/outreach.htm. 
The dialogue process focused on 
identifying improvements to the TRI 
reporting process and exploring a 
number of burden reduction options 
associated with TRI reporting. As a 
result of the Stakeholder Dialogue and 
subsequent comments from 
stakeholders, the Agency identified 
several burden reducing options. These 
options fall into three broad categories: 
(1) Relatively minor changes or 
modifications to the reporting forms and 
the TRI-ME software; (2) expanding 
Form A eligibility; and (3) reducing the 
frequency of reporting for some or all 
reports. 

EPA decided to address the three 
categories of changes through separate 
actions, the first of which was 
promulgated in July 2005. In July 2005, 
the Agency promulgated the TRI 
Reporting Forms Modification Rule (70 
FR 39931, July 12, 2005), which 
streamlined the current forms by 


eliminating some fields and simplifying 
completion of others. The. changes 
eliminated some redundant or seldom- 
used data elements from Forms A and 
R, and modified others that could be 
shortened, simplified, or otherwise 
improved to reduce the time and costs 
required to complete and submit annual 
TRI reports. The changes also improved 
data consistency and reliability by 
replacing some elements on the forms 
with information extracted from the 
EPA’s Facility Registry System (FRS), 
which includes data on most facilities 
subject to environmental reporting 
requirements across EPA programs. 
oday’s rule, the scout of the three 
categories of changes, which the Agency 
has referred to as the ‘‘Phase 2” burden 
reduction rulemaking, expands 
eligibility for Form A reporting for non- 
PBT chemicals, and allows, for the first 
time, limited Form A reporting for PBT 
chemicals with zero releases. In 
developing the proposed rule for Phase 
2, EPA considered input from 
stakeholders, and identified a number of 
criteria to guide the development of the 
approach. The criteria used by the 
Agency to develop the proposal 
continued to play a guiding role in the 
development of today’s final rule. These 
criteria include providing meaningful 
data to users that fulfill the purposes of 


_ the TRI program; providing an overall 


burden savings in hours needed for 
reporting; providing benefits to both 
non-PBT and PBT reporting facilities, as 
appropriate; ensuring that the approach 
is relatively easy to implement; and 
creating incentives consistent with 
national pollution prevention policy. . 
In a separate notice issued on October 
4, 2005, the same day the Phase 2 
Proposed Rule was published in the 
Federal Register, EPA announced its 
intent to explore potential approaches 
for modifying the reporting frequency 
for facilities that report to TRI and its 
notification to Congress, as required by 
42 U.S.C. 11023(i), of its intent to 
initiate a rulemaking to modify TRI 
reporting frequency. This statutory 
provision requires one-year advance 
notification to Congress before initiating 
such a rulemaking. Many commenters 
who responded to the Phase 2 proposed 
rule to expand Form A eligibility also 
voiced concerns over any modification 
to the TRI reporting frequency. Because 
these comments are outside the scope of 
the Phase 2 rulemaking, EPA has not 
responded to them as part of today’s 
rule on expanded Form A eligibility. 
With regard to TRI reporting frequency, 
the Agency has decided not to pursue 
any changes in the TRI reporting 
frequency at this time. While EPA does 
not intend to take any further actions 


| 
| 
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concerning the TRI reporting frequency, 
EPA will adhere to the process outlined 
in 42 U.S.C. 11023(i)(5) and provide 12 
months advance notice to Congress if 
the Agency decides in the future to 
initiate changes to the TRI reporting 
frequency. 


C. What Reporting Requirement 
Changes Did EPA Propose? 


1. Form A Eligibility—PBT Chemicals 


In October 2005, EPA issued a 
proposed rule that would allow 
facilities reporting zero or not 
applicable (NA) for disposal or other 
releases of a PBT chemical,! except 
dioxin and dioxin-like compounds, to 
use the Form A Certification Statement 
in lieu of Form R provided the facilities 
do not exceed a one-million-pound 
manufacture, process, or otherwise use 
activity threshold for the specific PBT 
chemical and provided the facilities 
have 500 pounds or less of total other 
waste management quantities for the 
chemical. The other waste management 
quantities include all recycling, energy 
recovery, and treatment for destruction. 
As it relates to the Form R, this 
proposed approach allows a facility to 
use Form A for a specific PBT chemical 
when zero or NA is reported for items 
a, b, c, and d of Section 8.1 (Total 
Disposal or Other Releases) and the 
facility does not have any non- 
production-related releases for the PBT 
chemical included in Section 8.8 
(quantities released to the environment 
as a result of remedial actions, 
catastrophic events, or one-time events 
not associated with production 
processes). Under the proposed 
approach, the facility may have other 
waste management quantities in 
Sections 8.2 through 8.8 totaling 500 
pounds or less and still qualify for the 
Form A Certification Statement. In 
summary, as proposed, facilities must 
manufacture, process, or otherwise use 
no more than one million pounds ofa 


1 Allowing Form A for PBT chemicals affects 
those chemicals identified by EPA as “‘chemicals of 
special concern” in the October 1999 PBT rule to 
identify chemicals subject to a lower reporting 
threshold. Currently, “chemicals of special 
concern” include only certain chemicals that have 
been found to be “persistent, bioaccumulative, and 
toxic (PBT).” Therefore, for the reader’s 
convenience, in the proposed rule EPA referred to 
the chemicals in 40 CFR 372.28 as ‘PBT 
chemicals.”’ In today’s final rule EPA continues to 
use the term “PBT chemical” in lieu of ‘chemicals 
of special concern” for improved readability. For 
purposes of the proposed rule as well as today’s 
final rule, the Agency refers to non-PBT chemicals, 
when referring to the larger group of TRI chemicals 
that are not PBTs (i.e., not chemicals of special 
concern). Should the Agency identify additional 
chemicals of special concern in the future, at that 
time the Agency will consider whether it is 
appropriate to extend these or other burden 
reduction measures to those chemicals. 


PBT chemical, have zero disposal or 
other releases in Section 8.1 and 8.8 for 
the chemical, and have 500 pounds or 
less of total other waste management 
quantities in Sections 8.2 through 8.8 
for the chemical. The Agency has 
referred to this 500-pound PBT other 
waste management sum of Sections 8.2 
+ 8.3 + 8.4 + 8.5 + 8.6 + 8.7+ 8.8 for 
Form A eligibility as the PBT Reportable 
Amount (PRA). : 

As discussed in the proposal, the 
inclusion of Section 8.8 waste 
management amounts in PBT chemical 
Form A eligibility is different from the 
approach taken to date for non-PBT 
chemical Form A eligibility. Section 8.8 
of the Form R is for release and other 
waste management quantities of toxic 
chemicals associated with remedial 
actions, catastrophic events, or one-time 
events not associated with production 
processes. As explained in the proposed 
tule, the Agency examined data from 
the 2003 reporting year and determined 
that some of the reporters that had zero 
releases also reported quantities in 
Section 8.8 which appear to be 
associated with ongoing CERCLA- 
related or RCRA-related remediation. If 
any of these quantities are disposal or 
other releases, the facility would not 
qualify for Form A. It is possible, 
however, that some of these quantities 
represent other waste management 
activities carried out to deal with waste 
created from non-production-related 
events. Based on the assumption that 
local communities may be concerned 
about the progress of these activities and 
may wish to track non-release quantities 
in Section 8.8 exceeding 500 pounds 
using the Form R, EPA proposed that 
both release and non-release Section 8.8 
amounts be considered in determining 
Form A eligibility for PBT chemicals. 
EPA acknowledged in the proposal that 
using a different basis for reportable 
amount for PBT chemicals than has 
been used for non-PBT chemicals could 
potentially confuse reporters. As a 
practical matter, however, the inclusion 
of Section 8.8 in Form A eligibility 
determinations for PBT chemicals only 


_ affects a small number of facilities. In 


the proposed rule, the Agency requested 
comment on whether Section 8.8 
management amounts should be 
included in the definition of the ARA 
for PBTs. 

The proposed rule retained the 
current exclusion of dioxin and dioxin- 
like compounds from Form A eligibility. 
As explained in the proposal, because of 
the high toxicity of some dioxin and 
dioxin-like compounds and the wide 
variation in toxicity among forms.of 
dioxin, in a prior action, EPA proposed 
adding toxic equivalency (TEQ) 


reporting for the dioxin and dioxin-like 
compounds category (70 FR 10919, 
March 7, 2005). EPA proposed TEQ 
reporting in response to requests from 
TRI reporters that EPA create a 
mechanism for facilities to report TEQ 
data to provide important context for 
the dioxin and dioxin-like compounds 
release data. In addition, EPA believes 
that the public will benefit from the 
additional context and comparability of 
data provided by TEQ reporting. 
Accordingly, in the proposed burden 
reduction rule, the Agency decided to 


‘ wait until the dioxin TEQ rulemaking is 


finalized and until the Agency has 
appropriate data before considering 
whether this class of PBT chemicals 
should be considered for Form A 
eligibility. 

In the proposed rule, EPA stated that 
it is focusing on providing burden relief _ 
for smaller businesses that have zero 
disposal or other releases. EPA referred 
to the Stakeholder Dialogue, where 
some commenters pointed out that there 
are reporters with no releases but who 
send small amounts of TRI chemicals 
into more desirable management 
techniques like recycling or energy 
recovery. Because the Agency 
encourages reuse and recycling, it 
decided to explore whether a clearly 
demarcated group of such reporters 
could be defined. EPA reasoned that by 
expanding Form A eligibility as 
described in the proposed rule, the 
Agency would be providing burden 
relief for PBT reporters with no disposal 
or other releases and small quantities of 
other waste management activities 
reportable in sections 8.2 through 8.8. 
The Agency believes that this approach 
will encourage facilities to reduce their 
releases of PBT chemicals to zero and, 
for those facilities that are already not 
releasing any PBT chemicals, to 
accomplish further source reduction so 
that their other waste management totals 
are low enough to use this option (500- 
pounds or less). The Agency balanced 
this pollution prevention incentive with 
the needs of TRI data users who use this 
information for tracking and reporting 
trends in recycling, waste treatment, 
and energy recovery, and decided that 
limited Form A eligibility for PBT ‘ 
chemicals with zero releases would be 
an appropriate approach for providing 
burden relief to this group of reporters 
while minimizing the amount of useful 
detailed data that would no longer be 
reported on Form R. 

With regard to data that would no 
longer be reported on Form R, the 
Agency analyzed TRI data submitted in 
previous reporting years. Based on its 
analysis of the data, the Agency 
expected the group of PBT chemicals 
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that would qualify for the proposed 
approach to represent a total of 
approximately 2,700 Form Rs. This 
number of forms was expected to save 
approximately 47,000 hours (or $2.1 
million) of reporting burden (Economic 
Analysis of Toxics Release Inventory 
Burden Reduction Proposed Rule, EPA, 
September 2005). Of these 2,700 Forms 
Rs with zero release amounts, 
approximately 2,100 also reflected zeros 
for the other waste management 
activities of recycling, energy recovery, 
and treatment for destruction. 
Accordingly, only about 600 Form Rs 
reported non-zero amounts for at least 
one of the sections 8.2 through 8.8 
(Economic Analysis of Toxics Release 
Inventory Burden Reduction Proposed 
Rule, EPA, August, 2005). As discussed 
in the proposal, those forms with some 
other waste management quantity are 
primarily forms for lead and lead 
compounds; polycyclic aromatic 
compounds (PACs), including 
benzo(g,h,i)perylene; and mercury and 
mercury compounds. At the time of the 
proposal, these three chemicals 
accounted for about 98% of the eligible 
reports with non-zero waste 
management quantities. 

Prior to proposing, EPA analyzed the 
data TRI collects on these three 
chemicals. EPA conducted an extensive 
analysis of lead reporters in conjunction 
with the 2002 Public Data Release. 
Based on this analysis, EPA found that 
the detailed information that would no 
longer be reported on Form R under the 
proposed approach would be 
information on the recycling of small 
amounts of lead; in particular, the off- 
site transfer of lead waste to recyclers. 
EPA further noted that in addition to the 
requirement of zero releases as 
proposed, facilities managing lead and” 
lead compounds cannot be conducting 
the activities of energy recovery or 
treatment for destruction because metals 
may not be reported in those 
categories.* Similarly, for mercury and 
mercury compounds, recycling * is the 
only permissible waste management 
activity in section 8 of Form R for those 
facilities that would qualify for Form A 


2 See “Lead: TRI Lead and Lead Compounds 
Reporting Years 2000-2002” (U.S. EPA) at http:// 
www.epa.gov/tri/tridata/tri02/index.htm. 

3 The Agency's Toxic Chemical Release Inventory 
Reporting Forms and Instructions (EPA 260-B-05- 
001, January 2005, Appendix B) states-that it is not 
appropriate to report energy recovery and treatment 
for destruction for metals that are part of metal 
compound categories with the exception of barium 
and barium compounds. When a facility reports 
metals and their associated metal compound 
categories it only reporits the parent metal portion 
of the compounds. The parent metal cannot be 
destroyed nor can it be burned for energy recovery 
so these matals should not be reported as such. 

4 Ibid. 


under the proposal. Finally, for PACs 
and benzo(g,h,i)perylene, EPA 
explained in the proposal its 
understanding that facilities that 
produce small amounts of these 
chemicals may burn the waste in a 
boiler or industrial furnace for energy 
recovery or treatment for destruction via 
incineration. As a consequence of the 
extremely high destruction efficiencies 
achieved in burning, combustion in 
these units can result in zero releases for 
purposes of TRI reporting. Since the 
PBT rule, which lowered reporting 
thresholds for PACs, was published, the 
Agency has adopted new Clean Air Act 
(CAA) Maximum Achievable Control 
Technology (MACT) standards for 
hazardous waste combustion facilities 
that, among other things, help to ensure 
that 99.99% of these chemicals are 
destroyed during either energy recovery 
or incineration. These standards cover 
hazardous waste incinerators and 
cement kilns. (See 40 CFR parts 63 and 
264.) The MACT standards also control 
products of incomplete combustion that 
may result. With a PBT ARA limiting 
the total PACs treated to 500 pounds or 
less, releases at the lowest allowable 
efficiency could be no more than 0.01% 
(or a maximum of .05 pound) for 
facilities that must comply with these 
strict standards. The Guidance for 
Reporting Toxic Chemicals: Polycyclic 
Aromatic Compounds Category (EPA 
‘260-9-01-01, August 2001) allows for 
this level of PACs to be rounded to zero. 
If, for any reason, treatment of PACs 
does result in a release of even one 
pound, the facility would no longer be 
eligible. So, while very small amounts 
of releases may occur from facilities 
combusting 500 pounds or less, the PAC 
chemicals are unlikely to be released at 
levels which would require a non-zero 
response in section 8.1 and, therefore, 
the completion of Form R. 


2. Form A Eligibility—Non-PBT 
Chemicals 


As proposed, a facility reporting on a 
non-PBT chemical > would be able to 
use Form A if the facility meets the one- 
million-pound manufacture, process, or 
otherwise use activity threshold and the 
facility has 5,000 pounds or less of total 
“annual reportable amount” (ARA), 
defined as the combined total quantity 
released at the facility, treated at the 
facility, recovered at the facility as a 
result of recycling operations, 
combusted for the purpose of energy 
recovery at the facility, and amounts 


5 For the purposes of the proposed rule and the 
final rule, “non-PBT chemicals” indicates all listed 
TRI chemicals that are not “chemicals of special 
concern,” which are listed in 40 CFR 372.28. 


transferred from the facility to off-site 
locations for the purpose of recycling, 
energy recovery, treatment, and/or 
disposal. This combined total ARA 
corresponds to the quantity of the toxic 
chemical in production-related waste, 
i.e., the sum of section 8.1 through and 
including section 8.7 of the Form R. 
This proposed 5,000-pound ARA 
represents an increase from the 500- 
pound ARA threshold that has been in 
effect since the 1994 Form A 
rulemaking. 

As part of the proposed rule, the 
Agency requested comment on whether 
the ARA for non-PBT chemicals should 
be modified to include section 8.8 
management information. As discussed 
above, section 8.8 of the Form R collects 
release and other waste management 
quantities of toxic chemicals resulting 
from remedial actions, catastrophic 
events, or one-time events not 
associated with production processes. - 
Recognizing that a different basis for the 
reportable amount for PBT chemicals 
and non-PBT chemicals poses some risk 
of confusion among reporters, EPA 
specifically asked for comment on 
whether the ARA for non-PBT 
chemicals should be modified to 
include section 8.8 amounts, thereby 
making the proposed PBT annual 
reportable amount, which includes 
section 8.8 amounts, and the non-PBT 
annual reportable amount more 
consistent. 

In the proposal, EPA explained that 
after several years of reporting 
experience, the Agency believes it is 
appropriate to increase the ARA to 
expand eligibility for Form A for non- 
PBT chemicals. During the stakeholder 
dialogue, a number of stakeholders 
suggested increasing the ARA to 5,000 
pounds. In addition to proposing an 
ARA of 5,000 pounds, EPA also 
analyzed and requested comment on 
1,000-pound and 2,000-pound ARA 


_ levels. Recognizing that the 500-pound 


ARA, which has been available to 
reporters since the 1994 rulemaking (59 
FR 61488), gained a measure of success 
in reducing reporting burden, the 
Agency stated in the proposal that it 
believes a higher ARA would provide 
additional burden relief to facilities and 
at the same time continue to allow the 
TRI program to provide valuable 
information to the public that fulfills the 
purposes of the TRI program. 

From the standpoint of burden relief, 
the Agency’s analysis at the time of the 
proposal indicated that a 5,000-pound 
ARA would extend Form A eligibility to 
around 12,000 non-PBT Form Rs, saving 
approximately 117,000 hours (or $5.2 
million) of reporting burden. For more 
information about the burden reduction 
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expected from the proposed rule, refer 
to the Economic Analysis of Toxics 
Release Inventory Burden Reduction 
Proposed Rule, EPA, September 2005. 
Even with this proposed increase in 
eligible forms, the percentage of total 
release and other waste management 
pounds that would be newly eligible for 
Form A under a 5,000-pound ARA 
would be less than 1% of total release 
and other waste management amounts 
reported annually on Form R 
nationwide. Specifically, under the 
proposed 5,000-pound threshold, the 
Agency expected approximately 14 
million pounds of releases (0.34% of 
- total non-PBT releases) and 25 million 
pounds of total production-related 
waste (0.11% of non-PBT total 
production-related waste) to become 
newly eligible for Form A reporting. 
The Agency also considered the 
impact the proposed rule would have at 
the local level and asked for comment 
on whether changes to the ARA would 
adversely impact local community uses 
of the information. In the proposal, EPA 
looked at the number of Zip Codes 
affected by a 5,000-pound ARA, as well 
as the number and identity of chemicals 
where all Form R reports could convert 
to Form A Certification Statements at 
the higher threshold. Detailed analyses 
of the impacts on communities and 
individual chemicals are provided in 
the Economic Analysis for the proposed 
rule (Economic Analysis of Toxics 
Release Inventory Burden Reduction 
Proposed Rule, EPA, September 2005). 
As part of the proposal, EPA also 
summarized the potential impacts on 
reporting that could result from raising 
the ARA to 1,000 pounds and 2,000 
pounds. 
Prior to proposing, EPA weighed the 
value of Form A against the potential 
. loss of detailed Form R information. 
Data users know that a facility filing a 
Form A is a potential source of releases 
- and other waste management activities. 
As discussed in the proposed rule, data 
users would know that for any non-PBT 
chemical submitted on a Form A, the 
total for releases (Section 8.1) and total 
production related waste (the sum of 
Sections 8.1 through and including 
Section 8.7) does not exceed 5,000 
pounds. In other words, each Form A 
would serve as a range report which 
informs the public that total releases, as 
well as total production related waste 
(which includes releases), is in the 
range of zero to 5,000 pounds. TRI data 
users are currently able to access Form 
A facility information via Envirofacts 
and TRI Explorer (http://www.epa.gov/ 
triexplorer/). Under the proposal, data 
users would still be able to obtain 
national information such as the 


number of Form As filed each year by 
individual chemical. Using EZ Query 
in Envirofacts (http://www.epa.gov/ 
enviro/), data users would be able to 
access individual chemical Form As 
along with the TRI Facility 


Identification Numbers (TRIFIDs) and 


names of the facilities submitting Form 
As. 

Existing Form A utilization was 
another factor considered by the Agency 
prior to issuing the proposed rule. The 
Agency observed that facilities use Form 
A for only slightly over half of the forms 
(54%) potentially eligible. As discussed 
in the proposal, there are a number of 
possible reasons for this estimated 
utilization rate. Some facilities may be 
using in excess of the one-million- 
pound alternate threshold ® (e.g. users of 
feedstock chemicals like nitrapyrin and 
producers of pesticides or 
pharmaceuticals) and, therefore, they 
are ineligible for Form A. Other 
facilities may report on Form R out of 
a desire to showcase their pollution 
prevention efforts. Still other facilities 
may find the Form R to be an efficient 
mechanism for tracking their material 
balances. A facility, having collected all 
of this information, may also be making 
a Form R submission to demonstrate 
good environmental stewardship. 
Regardless of the factors that prompt 
facilities to use Form R when they may 
be eligible for Form A, the Agency does 
not believe the rate of Form A 
utilization would be significantly higher 
at a 5,000-pound threshold than it is at 
the current 500-pound ARA threshold. 


IV. Summary of This Final Rule 


Today’s final rule allows facilities to 
use Form A in lieu of Form R for a PBT 
chemical as proposed when there are no 
annual releases of the PBT chemical, the 
facility’s total annual amount of the 
chemical recycled, combusted for 
energy recovery, and/or treated for 
destruction does not exceed 500 
pounds, and the facility has not 
manufactured, processed, or otherwise 
used more than one million pounds of 
the PBT chemical. As it relates to the 
Form R data elements, this final rule 
allows a facility to use Form A instead 
of Form R for a specific PBT chemical 
when zero or not applicable (NA) is 
reported for items a, b, c, and d of 
Section 8.1 (Total Disposal or Other 
Releases), the facility does not have any 
non-production-related releases of the 
PBT chemical included in Section 8.8 
(quantity released to the environment as 


6 For the purposes of the proposed rule and the 
final rule, “‘non-PBT chemicals” indicates all listed 
TRI chemicals that are not “which are listed in 40 
CFR 372.28.” 


a result of remedial actions, catastrophic 
events, or one-time events not 
associated with production processes), 
and the total amount reported for 
recycling, energy recovery, and/or 
treatment for destruction in Section 8.2 
through and including Section 8.8 does 
not exceed 500 pounds. Further, for the 
same reasons discussed in the proposal 
(and discussed above in Unit III.C.1), 
this final rule retains the current 
exclusion of dioxin and dioxin-like 
compounds from Form A eligibility. 
Based on comments received and 
information analyzed since the 
proposed rule, EPA decided to finalize 
a hybrid approach to the proposed 
expansion of Form A eligibility for non- 
PBT chemicals. Today’s rule expands 
non-PBT chemical eligibility for Form A 
by raising the eligibility threshold to 
5,000 pounds for total annual waste 
management (i.e., releases, recycling, 
energy recovery, and treatment for 
destruction), as proposed, provided total 
annual releases of the non-PBT 
chemical comprise no more than 2,000 
pounds of the 5,000-pound total waste 
management limit. While the proposed 
rule also advanced a 5,000-pound 
threshold, it did not place any limit on 
the amount of releases that a facility 
may consider toward the 5,000-pound 
threshold amount. In response to 
comments on data use impacts at the 
local level from the loss of detailed 
Form R information, and in particular, 
the loss of detailed Form R release 
information, EPA has decided to place 
a 2,000-pound limit on releases of non- 
PBT chemicals. By placing a 2,000- 
pound limit on the amount of releases 
that may be applied to the 5,000-pound 
Form A eligibility threshold, EPA is 
preserving on Form R a significant 
amount of the release and other waste 
management information that was 
expected to be eligible for Form A under 
the proposal. At the same time, by 
limiting the release portion of the non- 
PBT ARA to 2,000 pounds, EPA is 
providing an incentive for facilities to 
recycle or use other preferred forms of 
waste management other than release. 
In addition, based on comments 
regarding consistency between Form A 
eligibility for PBT chemicals and Form 
A eligibility for non-PBT chemicals, as 
well as concerns over the potential loss 
of detailed Form R information on large, 
accidental releases, EPA has decided to 
include Section 8.8 non-production 
related quantities in the calculations to 
determine whether facilities have met 
the 5,000-pound ARA for non-PBT 
chemical Form A eligibility. 
Accordingly, pursuant to this rule, the 
Form A ARA for non-PBT chemicals is 
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now comprised of the sum of Section 
8.1 through and including Section 8.8. 

In summary, today’s final rule allows 
facilities to use Form A in lieu of Form 
R for a non-PBT chemical when the 
facility’s total annual amount of the 
chemical released, recycled, combusted 
for energy recovery, and/or treated for 
destruction does not exceed 5,000 
pounds, the facility’s total annual 
releases of the chemical do not exceed 
2,000 pounds, and the facility has not 
manufactured, processed, or otherwise 
used more than one million pounds of 
the non-PBT chemical. As it relates to 
the Form R data elements, this final rule 
allows a facility to consider Form A for 
a non-PBT chemical when the sum of 
Section 8.1 through and including 
Section 8.8 does not exceed 5,000 
pounds and the sum of amounts 
reported for items a, b, c, and d of 
Section 8.1 (Total Disposal or Other 
Releases) and any non-production- 
related releases reported in Section 8.8 
(Quantity released to the environment 
as a result of remedial actions, 
catastrophic events, or one-time events 
not associated with production 
processes) does not exceed 2,000 
pounds. 


V. Summary of Public Comments and 
EPA Responses 


EPA received well over 100,000 
comments in response to the proposed 
rule. After accounting for about a dozen 
mass mail campaigns, docket staff 
identified approximately 5,000 distinct 
comments. These 5,000 comments are 
listed separately in the EPA docket for 
this rulemaking, and along with 
supporting materials for this rule, 
individual comments can be accessed at 
http://www.regulations.gov under 
docket ID TRI-2005-0073. 


A. Comments on Form A Eligibility— 
PBT Chemicals 


Some commenters supporting EPA’s 
proposed option to extend Form A 
reporting to PBT chemicals favor the 
option because it would provide burden 
relief but no actual release data would 
be lost. Some commenters also state that 
the proposal will not compromise 
public health or reduce the ability to 
plan for emergency responses, and that 
most people are interested solely in 
releases to the environment. Other 
commenters suggest that EPA’s proposal 
would encourage pollution prevention, 
as facilities would work to eliminate 
releases and minimize waste generation 
of PBT chemicals in order to qualify for 
Form A. On the other hand, some 
commenters express general opposition 
to the proposed option for PBT 
chemicals. Some of those in opposition 


suggest that PBT chemicals are too 
persistent and dangerous to human and 
environmental health for the reporting — 
requirements to be relaxed and 
therefore, they recommend that the 
Agency maintain the current reporting 
requirements for these chemicals. 

EPA agrees with commenters who 
stated that the proposed approach for 
allowing Form A for PBT chemicals 
provides incentives that would result in 
positive environmental impacts. By 
limiting Form A eligibility to facilities 
with zero PBT releases and 500 pounds 
or fewer other waste management 
quantities (i.e., recycling, energy 
recovery, and treatment for destruction), 
EPA is encouraging facilities to reduce 


‘releases and other waste management to 


meet these targets. For chemicals such 
as lead and mercury, this approach will 
encourage recycling and/or source 
reduction, both desirable waste 
management techniques. Further, 
because the proposed rule requires zero 
releases for PBT chemical Form A 
eligibility, there will be no loss of 
detailed Form R release information; 
therefore, the proposal does not affect 
the use of TRI release data to gauge 


_ direct impacts on public health. 


Some commenters express opposition 
to expanding the use of Form A to PBT 
chemicals because it would result in 
some important non-release data no 
longer being reported on Form R. 
Concerns include the potential serious 
health impacts associated with these 
chemicals (especially lead, PACs and 
mercury) and thus the need to have 
public data on even small quantities 
managed by facilities. Comments also 
express concerns about the loss of the 
ability to assess potential liabilities of 
facilities that handle PBTs. 

EPA believes that allowing Form A for 
PBT chemicals as conditioned in the 
proposal will not result in an 
appreciable reduction in the data 
reported to the Agency. As EPA stated 
in the preamble to the proposal, it 
anticipates this rule will have a minimal 
impact on the national totals for waste 
management. The Agency estimates that 
0.01% of total waste management will 
go unreported on Form R as a result of 
this component of the rule. (Economic 
Analysis of Toxics Release Inventory 
Burden Reduction Proposed Rule, EPA 
September, 2005). The quantity of lead 
recycled and eligible for this option 
would be approximately 0.0084% of the 
lead recycled by all TRI reporters. The 
corresponding figures for PACs and 
mercury are 0.023% and 0.3%, 
respectively. As EPA stated in the 
proposed rule, it expects that 2,700 PBT 
chemical reports would qualify for Form 
A under this rule. On an individual 


facility basis, data users will know that 
the facility filing Form A for a PBT 
chemical has zero releases and between 
zero and 500 pounds of combined 
recycling, energy recovery, and 
treatment for destruction. In addition, 
data users will know that the facility has 
manufactured, processed or otherwise 
used the PBT chemical above the 
relevant thresholds and did not exceed 
the one-million-pound alternate 
threshold for Form A. EPA believes that 
this is an appropriate level of detail for 
public reporting for these substances 
when there are zero releases and waste 
management totals are under 500 
pounds. 

Several commenters express 
opposition to the proposed option for 
PBT chemicals because the proposal 
provides minimal burden reduction 
while losing important publicly 
available data. One commenter 
estimates that the average cost savings 
per facility would be only $1,035, which 
the commenter argues does not justify 
the expected loss of information from 
the rule. Another commenter estimates 
that 77% of facilities eligible to use 
Form A for PBTs report zero for both 
releases and other waste management — 
and therefore do not save burden by- 
switching to Form A. Other commenters 
support EPA’s proposed option for PBTs 
because of the helpful burden reduction. 
for facilities that have zero releases. 
These commenters state that the burden 
of reporting is substantial and that 
burden relief is needed, especially for 
reporters that have zero releases and are 
managing their chemicals in an 
environmentally responsible manner. 
Some commenters also suggested that 
additional burden reduction could be 
provided by allowing use of Form A for 
PBT chemical reports with small, non- 
zero release quantities. 

EPA believes that the rule will result 
in significant burden reduction without 
losing crucial information. Facilities 
that use Form A for a PBT chemical will 
save an estimated 15.5 hours of burden 
for each Form A submitted instead of a 
Form R. From the standpoint of total 
burden, the Agency estimates that the 
approximately 1,800 facilities eligible 
for this option will save approximately 
36,000 hours (or $1.8 million) of 
reporting burden. In response to 
comments that the burden savings is 
minimal because the majority of 
facilities eligible for this option have no 
waste management quantities to report 
(i.e., zeros in Sections 8.1 through 8.8), 
such facilities will still realize burden 
savings from no longer having to 
complete all of the Form R data 
elements (e.g., the Production Ratio in 
Part II, Section 8.9; and the maximum 
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amount of the TRI chemical on-site at-. 
any one time during the year in Part II, 
Section 4). 

While a higher PBT-release level 
would provide additional burden 
reduction, EPA believes that a zero 
release amount under current TRI 
reporting requirements strikes an 
appropriate balance between paperwork 
burden and the provision of valuable 
information consistent with the goals 
and statutory purposes of the TRI 
program. EPA notes that under current 
TRI reporting guidance, facilities are 
already allowed to round small PBT 
chemical releases to zero. As discussed 
in the preamble to the PBT chemical 

final rule (64 FR 58672, October 29, 
1999), facilities are required to report 
PBT chemical releases greater than 0.1 
pound (except dioxins). In that 
preamble, the Agency stated that it 
believes that facilities may be able to 
calculate their estimates of releases to 
one-tenth of a pound and that such 
guidance is consistent with the 
requirements of sections 313(g) and (h). 


B. Comments on Form A Eligibility— 
Non-PBT Chemicals 


1. Overview 


Commenters who support EPA’s 
proposed expansion of Form A 
eligibility for non-PBT chemicals assert 
that the proposed rule would provide 
significant burden relief from TRI 


reporting—especially for small facilities. 


These proponents argue that this relief 
would be significant despite the need to 
calculate releases and other waste 
management amounts to determine if 
they qualify for Form A. 

Other commenters opposed to the 
proposed rule focused on the impact at 
the local level from the detailed Form R 
waste management information that 
would no longer be reported on Form R. 

‘While many of these commenters 
recognize that the potential nor- 
reporting of detailed Form R waste 
management information represents less 
than 1% of the total waste management 
reported nationwide on Form R, they 
argue that at the local level, a 5,000- 
pound Form A range of release and 
other waste management information 
will adversely affect the ability of data 
users to perform local trend analyses, 
monitor the performance of individual 
facilities, and more generally, meet the 
intended purpose of the data collection 
to inform the public, government, and 
other data users about releases of toxic 
chemicals to the environment. Many 
commenters gave examples of local data 
uses that could be affected by the 
proposed rule such as identifying 
pollution-prevention opportunities, 


conducting risk analyses, identifying 
trends in toxic exposures, conducting 
spatial analyses of toxic hazards, setting 
environmental and public-health policy, 
and evaluating trends in the 
environmental performance of 
individual companies. 

After a thorough consideration of 
commenters’ concerns about the 
potential non-reporting of detailed Form 
R information, EPA has decided to 
modify the proposed 5,000-pound total 
waste management threshold for Form 
A by placing a 2,000-pound limit on 
releases of non-PBT chemicals eligible 
for Form A. In today’s final rule, in 
order for a facility to use the Form A 
Certification Statement for a non-PBT 
chemical, the facility cannot have more 
than 5,000 pounds of total annual 
waste-management (i.e., releases, 
recycling, energy recovery, and 
treatment for destruction) of that 
chemical, and the contribution of total 
annual releases toward the 5,000-pound 
total annual waste management amount 
must be no greater than 2,000 pounds. 


This approach is partially responsive to _ 


those commenters who expressed a 
preference for a lower ARA than the 
proposed 5,000-pound cutoff. Under 
today’s rule, Form A continues to serve 
as a range report and with regard to 
releases, it will inform the public that a 
facility filing a Form A for a specific 
non-PBT chemical has total annual 
releases of that chemical in the range of 
zero to 2,000 pounds. With regard to 
total waste management (which 
includes releases), today’s rule increases 
the current range of zero to 500 pounds 
to zero to 5,000 pounds. The Agency 
believes that today’s approach 
effectively balances concerns associated 
with potential non-reporting of detailed 
Form R release information against total 
paperwork burden and the promotion of 
recycling and treatment as alternatives 
to disposal and other releases. 
Specifically, by finalizing a Form A 
eligibility threshold that favors the 
waste management activities of 
recycling, energy recovery, and 
treatment for destruction over disposal 
and other releases, this rule responds to 
comments about the proposed rule’s 
failure to promote improvements in 
environmental performance. By placing 
a 2,000-pound limit on the amount of 
non-PBT chemical releases that may be 
applied to the 5,000-pound threshold — 
for Form A eligibility, today’s rule 
actively encourages facilities to make 
improvements in environmental 
performance consistent with national 
pollution-prevention policy. That is, it 
creates incentives for facilities to move 
away from disposal and other releases 
towards treatment and recycling. In 


_ addition, by including all waste 


management activities in the Form A 
eligibility criteria, EPA is encouraging 
facilities above the 5,000-pound ARA to 
reduce their total waste management in 
order to qualify for Form A. 


2. Comments on the Impact of the 
Annual Reportable Amount (ARA) 
Criterion on Environmental 
Performance 


Some commenters state that recycling, 
energy recovery, and treatment for 
destruction should be excluded from the 


_ ARA to provide facilities with an 


incentive for pollution-prevention 
activities. EPA believes that it has 
addressed this comment in the final rule 
by providing one threshold (2,000 
pounds) which considers only releases, 
and a second threshold (5,000 pounds) 
that includes releases to the 
environment and other waste 
management activities. EPA believes 
that by including these other waste 
management activities in the 5,000- 
pound eligibility threshold, it is 
promoting pollution prevention. Section 
6602 of the Pollution Prevention Act 
states that ‘“‘pollution should be 
prevented or reduced at the source 
whenever feasible.” Accordingly, the 
Agency has decided to continue to 
include all waste management activities 
under the Form A threshold 
determination in the expectation that 
the cost savings associated with using 
Form A instead of Form R would 
provide incentives to promote source 
reduction. Further, by limiting the 
release portion of the 5,000-pound ARA 
to 2,000 pounds, today’s rule structures 
Form A eligibility in a way that 
encourages treatment, recycling, and/or 
energy recovery over releases, which is 
consistent with national policy under 
the Pollution Prevention Act. 

One commenter opposes increasing 
the 500-pound ARA because the Agency 
has not yet defined the Section 8 waste 
management data elements. To support 
this position, the commenter asserts that 
there are significant data-quality 
problems with the Section 8 data. This 
commenter believes EPA should not 
consider raising the Form A threshold 
until the Agency fixes these data-quality 
problems. 

EPA has provided various forms of 
compliance assistance (e.g., guidance, 
training sessions, a call center, a TRI 
Web site, reporting software) to improve 
data quality and to promote consistent 
TRI reporting. Recognizing that there 
still is room for improvement, the 
Agency intends to continue its outreach 
efforts to improve data quality through 
reporting compliance. Nevertheless, 
EPA believes that today’s final rule 
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appropriately balances the paperwork 
burdens of reporting against the 
promotion of pollution prevention and 
the requirement to provide the public 
and other data users with valuable 

- information that is consistent with the 
goals and statutory purposes of the TRI 


program. 


3. Comments on the Rule’s Impact on 
Local Risk Screening Analyses 


Many commenters opposed to the . 
proposed rule assert that small releases 
that may no longer be reported on Form 
R as a result of the proposed rule do not 
necessarily pose less risk at the local 
level than the larger releases that will 
continue to be reported on Form R. 
Some of these commenters discuss the 
negative impact the proposed rule 
would have on county-level risk 
rankings generated by the Agency’s Risk 
Screening Environmental Indicators 
(RSEI) software program, which relies 
on TRI release data. Some commenters 
describe specific county-level risk 
rankings generated by RSEI for which 
the order and composition of rankings 
would change under the proposed rule. 

Another comment asserts that the 
RSEI tool can be used to show that the 
proposed rule would not adversely 
affect the use of TRI data to identify 
toxic releases that pose significant risk 
at the local level because 99% of 
counties would not have significant 
changes in reported risk. Further, some 
commenters state that allowing facilities 
that report minimal releases to utilize 
Form A could improve the quality of the 
TRI database by focusing attention on 
detailed Form R release information that 
represents a potential risk to the public. 
They also noted that the small reduction 


_ in detailed information would be far 


outweighed by the benefits of the 
proposed rule, in terms of reduced costs 
and paperwork affecting the economic 
competitiveness of small businesses and 
the counties they serve. 

EPA believes that while RSEI is a 
valuable screening tool for identifying 
risk-related situations of high potential 
concern, and which warrant further 
evaluation, it makes assumptions about 
chemical toxicity and exposure 
pathways that may not hold true at the 
local level where a more robust risk 
assessment could be undertaken 
depending on the intended use of the 
data. RSE] analysis alone does not 
provide a detailed or quantitative 
assessment of risk (e.g., excess cases of 
cancer). By itself, RSEI is not designed 
as a substitute for more comprehensive, 
site-specific risk assessments. More 
information on the functionality and 
limitations of RSEI can be found at 
http://www.epa.gov/oppt/rsei. 


4. Environmental Justice (EJ) Concerns 


A number of commenters raised 
concerns about the proposed rule’s 
potential Environmental Justice (EJ) 
impacts. Specifically, commenters are 
concerned about the potential health 
effects and other impacts from releases 
near minority and low-income 
populations. EPA has given careful 
consideration to these comments. In the 
preamble to the proposed rule, the 
Agency concluded (referring to both the 
PBT and non-PBT portions), that “EPA 
has no indication that either option will 
disproportionately impact minority or 
low-income communities.” After 
publication of the proposed rule, and in 
response to a request for information 
from three members of the U.S. House 
of Representatives, the Agency 
estimated that minorities comprise 
31.8% of the U.S. population and 41.8% 
of the population residing within one 
mile of facilities that filed at least one 
Form R for reporting year 2003. 
Minorities make up an estimated 43.5% 
of the population residing within one 
mile of facilities that would qualify for 
Form A in reporting year 2003 under the 
proposed rule. EPA also estimated that 
those individuals living below the 


Census Bureau poverty level account for. 


12.9% of the U.S. population and 16.5% 
of the population living within one mile 
of facilities that filed, at least one Form 
R for reporting year 2003. The figure for 
facilities that would qualify for Form A 
under the proposed rule is 17.0%. Based 
on the information provided to 
Congress, EPA said that “the results 
show little variance between the percent 
of communities with facilities filing 
Form Rs and the percent of 
communities where facilities would be 
able to file Form A under the proposed 
rule.” As noted in more detail below, 
EPA does not have any evidence that 
this rule will have a direct effect on 
human health or environmental 
conditions. Based on these results, EPA 
believes that the rule will not 
disproportionately affect the 
environment or public health in 
minority or low-income communities. 


EPA recognizes that TRI provides 
important information that may 
indirectly lead to improved health and 
environmental conditions at the 
community level. Although today’s 
action was not specifically crafted to 
address minority and disadvantaged 
communities, the reduced number of 
facilities eligible for Form A under 
today’s rule, as compared to the 
proposed rule, means that there will be 
more detailed information available to 
communities generally, including 


minority and disadvantaged 
communities. 


5. Comments on Specific Chemicals 


Many commenters raised concerns 
about specific chemicals. In the 
proposed rule, EPA asked for comment 
on whether any of the chemicals 
potentially eligible for the 5,000-pound 
ARA are of a sufficient level of concern 
to justify excluding them from eligibility 
for Form A at the higher threshold. 
Commenters voiced concerns about the 
potential non-reporting of TRI release 
information on the Hazardous Air 
Pollutants (HAPs) regulated under the 
Clean Air Act (CAA). Other commenters 
asked EPA to exclude carcinogens from 
Form A eligibility at the proposed 
5,000-pound ARA or to consider human 
developmental effects of the toxic 
chemical when assessing eligibility. 

The Agency factored into its decision- 
making for today’s action the impact 
that the proposed rule could have on 
HAP chemical release information. 
Agency analysis estimated that 32 TRI- 
listed HAP chemicals identified by the 
Agency as “priority urban air toxics”’ 
could account for as many as 2,600 of 
the approximately 12,000 Form Rs at 
issue under the proposal. While these 
2,600 forms account for almost 20% of 
all Form Rs submitted for these HAPs, 
they account for only 0.4% of total 
releases reported to TRI for these 32 
HAP chemicals. 

Moreover, in today’s final rule, the 
Agency set a 2,000-pound limit on non- 
PBT chemical releases, which will have 
a smaller impact on detailed reporting 
of HAP data than the proposed rule. In 
addition, although TRI provides 
valuable data on facility HAP emissions, 
broader coverage of stationary source 
HAP emissions, as well as data on 
mobile sources of HAPs, are available 
from EPA’s publicly available National 
Emissions Inventory (NEI). After 
thoughtful consideration, EPA has 
decided to apply today’s expanded 
Form A eligibility to all TRI-listed non- 
PBT chemicals. 


6. Form A Utilization Rate and the 
Agency’s Enforcement Policy 


As discussed in the preamble to the 
proposed rule, the Agency considered 
the existing Form A utilization rate 
when deciding how much to expand the 
eligibility for Form A under this rule. 
Specifically, the Agency has observed to 
date that only slightly over half of the 
forms (54%) that facilities submit to TRI 
that could use Form A are actually 
submitted on Form As. The Agency 
believes there are a number of possible 
reasons for this estimated utilization 
rate, including the desire to showcase 
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pollution prevention efforts on Form R 
and the desire to demonstrate good 
environmental stewardship. The Agency 
is not convinced th#t the rate of Form 

A utilization is likely to be significantly 
higher at a 5,000-pound ARA with a 
2,000-pound release limit than the rate 
of utilization to date with the 500- 
pound ARA threshold. However, many 
comments say that the lack of a clear 
EPA enforcement policy for the 
erroneous submission of Form A by 
facilities acting in good-faith contributes 
to an unnecessarily low Form A 
utilization rate. These commenters 
believe that Form A will continue to be 
underutilized unless and until the 
Agency widely clarifies its enforcement 
policy among the regulated community. 
Reporters should note that on March 30, 
2005, EPA issued a memorandum 
restating its enforcement policy for 
reporters who submit a Form A in lieu 
of a Form R when the reporters did not 
qualify for the alternate threshold 
reporting exemption. At all times since 
the alternate reporting threshold was 
created, EPA enforcement policy has 
been to treat such a violation as a Level 
3 violation, which is the same level at 
which data quality violations are 
treated. However, when a person subject 
to reporting fails to file either a Form R 
or a Form A, that violation will be 
treated as a Level 1 (failure to report) 
violation, even if the person could have 
qualified for the alternate reporting 
threshold and the report could have 
been made on a Form A in lieu of a 
Form 


7. Including Section 8.8 in the Non-PBT 
ARA 


Commenters generally support 
modifying the Form A ARA to include 
Section 8.8 quantities. Section 8.8 of the 
Form R is intended to capture release 
and other waste management quantities 
resulting from remedial actions, 
catastrophic events, or one-time events 
not associated with production 
processes. Several commenters assert 
that one-time events or accidental 
releases can result in substantial 
releases to the environment. One 
commenter states that although Section 
8.8 release amounts are not the direct 
result of production activities, these 
releases are still generated as a result of 
facilities doing business manufacturing, 
processing, or otherwise using TRI- 


7 There are six levels of violations with Level 1 
imposing the highest penalty and Level 6 the 
lowest. Thus, the severity of a Level 3 violation is 
less than that of a Level 1. The March 30, 2005, 
memorandum and all other EPCRA Section 313 ‘ 
enforcement policy documents can be found at 
http://cfpub.epa.gov/compliance/resources/ 
policies/civil/epcra/index.cfm. 


listed chemicals, and therefore, Section 
8.8 quantities should be included in the 
ARA. Another commenter notes that if 
catastrophic events are rare, as EPA may 
be assuming, then shielding them from 
disclosure would not yield any 
appreciable reduction in paperwork. 
One commenter supports modifying the 
ARA to include Section 8.8 waste 
management quantities, since including 
the waste management amounts of 
Section 8.8 in the ARA for PBT 
chemicals and not in the ARA for non- 
PBT chemicals would add unnecessary 
complexity in determining Form A 
eligibility. 

For several reasons, EPA has decided 
to include Section 8.8 non-production- 
related quantities in the calculations to 
determine whether facilities have met 
the 5,000-pound ARA for non-PBT 
chemical Form A eligibility. First, EPA 
agrees with commenters that while 
Section 8.8 release and other waste 
management amounts are not the direct 
result of production-related activities, 
and therefore, are less amenable to 
source-reduction efforts, reporting on 
Section 8.8 quantities provides 
important information in the same way 
the reporting on production-related 
release and other waste management 
amounts informs stakeholders. Second, 
EPA agrees that the ARA for non-PBT 
chemicals should include Section 8.8 
waste management amounts in order to 
create consistency with the PBT 
eligibility criteria. In other words, 7 
including the waste management 
amounts of Section 8.8 in the Form A 
threshold determination for PBT 
chemicals and not in the ARA for non- 
PBT chemicals would add unnecessary 
complexity in determining Form A 
eligibility. Third, EPA does not expect 
the inclusion of Section 8.8 amounts in 
the Form A threshold determination for 
non-PBT chemicals to add a significant 
amount of burden to those facilities 
considering Form A. Less than 4% of all 
non-PBT chemical Form Rs have a value 
greater than zero in Section 8.8. 
Accordingly, Section 8.8 quantities will 
not play any role in most Form A 
eligibility determinations. Furthermore, 
because Section 8.8 is restricted to 
quantities involving remedial actions, 
catastrophic events, or one-time events 
not associated with production 
processes, EPA does not expect Section 
8.8 quantities to factor into any facility’s 
Form A eligibility determinations on a 
regular basis. Accordingly, based on this 
final rule, facilities are required to 
include quantities reported in Section 
8.8 in their non-PBT chemical ARA 
threshold determinations for Form A 
eligibility. 


VI. What Are the Statutory and 
Executive Order Reviews Associated 
With This Action? 

A. Executive Order 12866, Regulatory 


Planning and Review 


Under Executive Order (EO) 12866 
(58 FR 51735, October 4, 1993), this 
action is a “significant regulatory 
action.” Accordingly, EPA submitted 
this action to the Office of Management 
and Budget (OMB) for review under EO 
12866 and any changes made in 
response to OMB recommendations 
have been documented in the docket for 
this action. 

In addition, EPA prepared an analysis 
of the potential costs and benefits 
associated with this action. This 
analysis is contained in ‘‘Economic 
Analysis of the Toxics Release Inventory 
Phase 2 Burden Reduction Rule.” A 
copy of the analysis is available in the 
docket for this action and the analysis 
is briefly summarized here. For more 
information, see the Economic Analysis 
of Toxics Release Inventory Phase 2 
Burden Reduction Rule. 


1. Methodology 


To estimate the cost savings, 
incremental costs, economic impacts, 
and benefits of this rule, the Agency 
estimated both the cost and burden of 
completing Form R and Form A as well 
as the number of affected entities. The 
Agency has used Reporting Year (RY) 
2004 for TRI data. The Agency 
identified the number of potentially 
affected respondents currently 
completing Form Rs that may be eligible 
for burden savings under the new Form 
A eligibility for PBT chemicals and the 
expanded Form A eligibility for non- 
PBT chemicals. For both PBT chemical 
and non-PBT chemical eligibility, the 
Agency compared the baseline burden 
for completing Form R with the burden 
for completing Form A. The total 
burden and cost savings associated with 
this rule are the product of the unit 
burden and cost savings per form times 
the number of forms newly eligible for 
Form A pursuant to this rule. Given that 
only 54% of currently eligible reports 
are filed using Form A, this approach 
may overestimate the actual burden 
reduction from the rule, but EPA 
believes that it is appropriate to base its 
estimates on the burden reduction that 
the rule makes available to reporters, 
even if not all of them choose to use it. 


2. Cost and Burden Savings Results 


Table 1 summarizes the potential 
annual cost and burden savings of the 
Phase 2 TRI Burden Reduction rule, if 
all newly eligible reports are filed using 
Form A. 


: 
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TABLE 1.—POTENTIAL ANNUAL COST AND BURDEN SAVINGS OF THE PHASE 2 TRI BURDEN REDUCTION RULE 
[Reporting year 2004 TRI data] a 


Total annual 
cost savings 


Number of 
potentially 
eligible 
facilities 


Burden 
savings per 
Form R 
(hours) 


Percent of 
total cost/bur- 
de 


Total annual 
burden 
savings 
(hours) 


Number of 
newly eligible 
Form R’s 


Cost savings 


Option per Form 


n 
(percent) 


New Form A Eligibility 
for PBT chemicals .... 

Increase ARA for Non- 
PBT chemicals to 
5,000 pounds but 
limit disposal and 
other releases to 


2,360 


9,501 


1,796 15.5 36,480 


5,317 86,924 


$748 - $1,764,969 30 


438 4,160,239 70 


11,861 


6,670 123,404 


500 5,925,208 100 


Table 1 does not reflect those non- 
PBT forms that may lose their current 
Form A eligibility as a result of 
including Section 8.8 amounts (e.g., 
catastrophic events) in the ARA 
threshold determinations for Form A 
eligibility. While the exact number of 
newly ineligible forms cannot be 
calculated, a reasonable estimate of the 
number of newly ineligible forms is 95, 
which equates to 1% of the 9,501 non- 
PBT forms estimated to be newly 
eligible for Form A. The estimate of 95 
forms is based on the sum of 45 Form 
Rs and 50 Form As, which are estimated 
to be ineligible for Form A if Section 8.8 
data are included in the Form A 
eligibility criteria and applied to 2004 
reports. Specifically, a review of the 
approximately 10,000 Form Rs for 
reporting year 2004 that currently. 
appear to be eligible for Form A at the 
500-pound ARA reveals about 45 forms 
that would be ineligible for Form A as 
a result of including Section 8.8 
amounts in Form A threshold 
determinations. Because Form R does 
not record quantities related to the 
activity threshold, this estimate assumes 
facilities have not manufactured, 
processed or otherwise used more than 
one million pounds. EPA also’ 
recognizes that some number of 
currently filed Form As will become 
newly ineligible for Form A because of 
today’s requirement to include Section 
8.8 amounts in Form A eligibility 
determinations. Since Form A does not 
provide specific waste management 
quantities, EPA cannot estimate with 
certainty the number of Form As that 
may become newly ineligible for Form 
Aas a result of today’s rule. However, 
if one assumes the approximately 
10,000 Form Rs that appear to be 
eligible for Form A at the 500-pound 
ARA are representative of the 
approximately 11,000 Form As 
currently filed under the 500-pound 
ARA, then one could estimate that 50 of 


the 11,000 Form As would be ineligible 
for Form A as a result of today’s rule 
((45/10,000) x 11,000 = 50). For more 
information on Section 8.8 and Form A 
eligibility see Chapter 6 of the Economic 
Analysis. 

EPA estimates that the total annual 
burden savings for this proposal is 
123,404 hours, excluding the 1% 
burden increase from newly-ineligible 
facilities. EPA estimates the total annual 
cost savings for this proposal is $5.9 
million. Average annual cost savings for 
facilities submitting Form As in lieu of 
Form Rs is $438 per form for non-PBT 
reports and $748 per form for PBT 
reports. 


3. Impacts to Data 


EPA has evaluated the potential 
impacts to data reported to the public 
for the rule and determined that the 
likelihood of significant impacts is 
minimal. For New Form A Eligibility for 
PBT chemicals, the TRI chemical report 
submitted must certify that no 
production-related or non-production- 
related releases to the environment 
occurred. The balance of management of 
these TRI chemicals is most likely either 
recycling or management through 
energy recovery or treatment for 
destruction at quantities totaling 500 
pounds or less based on our knowledge 
of the chemicals and how they are 
managed. For Expanded Form A 
Eligibility for non-PBT chemicals, the 
Agency has evaluated both total release 
pounds and total annual reportable 
amount (ARA) pounds that may no 
longer be reported on Form R as a result 
of this final rule. Relative to the ARA of 
500 pounds that includes total 
production-related waste (sections 8.1 
through and including 8.7), 
approximately 5.7 million additional 
release pounds (0.14% of all TRI release 
pounds) and 10.5 million additional 
annual reportable amount pounds 
(0.06% of all TRI annual reportable 


amount pounds) would be eligible for 
Form A reporting as a result of this final 
rule. As noted above, based on historical 
experience, EPA projects that not all 
eligible reporters will use Form A. For 
those that do, the Form A for non-PBTs 
provides a range report of zero to 5,000 
pounds for annual reportable amounts, 
and zero to 2,000 pounds for disposal 
and other releases, including non- 
production-related releases. Further 
information on how specific chemicals 
are affected can be found in the 
economic analysis of this rulemaking. 


B. Paperwork Reduction Act 


This action is a burden reduction rule 
and does not impose any new 
information collection burden. 
However, the Office of Management and 
Budget (OMB) has previously approved 
the information collection requirements 
contained in the existing regulations 
under the provisions of the Paperwork 
Reduction Act, 44 U.S.C. 3501 et seq. 
and has assigned OMB control numbers 
2070-0093 and 2070-0143. A copy of 
the OMB approved Information 
Collection Requests (ICRs) may be 
obtained from Susan Auby, Collection 
Strategies Division; U.S. Environmental 
Protection Agency (2822T); 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460 or by calling (202) 566-1672. 

EPA calculated the potential reporting 
and recordkeeping burden reduction for 
this rule to be 123,404 hours and the 
potential cost savings to be $5.9 million 
per year. As noted above, actual burden 
reduction and cost savings will likely be 
somewhat less. Burden means total 
time, effort, or financial resources 
expended by persons to generate, 
maintain, retain, disclose, or provide 
information to or for a Federal agency. 
That includes the time needed to review 
instructions; develop, acquire, install, 
and utilize technology and systems for 
the purposes of collecting, validating, 
and verifying information, processing 


| 
| 


Federal Register/Vol. 71, No. 246/Friday, December 22, 2006/Rules and Regulations 


76943 


and maintaining information, and 
disclosing and providing information; 
adjust the existing ways to comply with 
any previously applicable instructions 
and requirements; train personnel to be 
able to respond to a collection of 
information; search data sources; 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 


C. Regulatory Flexibility Act (RFA), as 
Amended by the Small Business 
Regulatory Enforcement Fairness Act of 
1996 (SBREFA), 5 U.S.C. 601 et seq. 


The Regulatory Flexibility Act 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small - 
organizations, and small governmental 
jurisdictions. 

For purposes of assessing the impacts 
of this rule on small entities, small 
entity is defined as: (1) A small business 
as defined by the Small Business 
Administration’s regulations at 13 CFR 
121.201; (2) a small governmental 
jurisdiction that is a government of a 
city, county, town, school district or 
special district with a population of less 
than 50,000; and (3) a small 
organization that is any not-for-profit 
enterprise which is independently 
owned and operated and is not 
dominant in its field. 

After considering the economic 
impacts of today’s rule on small entities, 
I certify that this action will not have a 
significant economic impact on a 
substantial number of small entities. 
The economic impact analysis 
conducted for today’s rule indicates that 
these revisions to Form R and Form A 
would generally result in savings to 
affected entities compared to baseline 
requirements. However, some 
businesses that currently file one or 
more Form A’s would be required to file 
Form R’s as a result of including Section 
8.8 amounts (e.g., catastrophic events) 
in the ARA threshold determinations for 
Form A eligibility. While this rule will — 
result in a cost savings for most affected 
entities, these businesses would suffer a 
burden increase. Since the burden 
increase will be attributable to 
significant non-production-related 
wastes (i.e., unusual events) the number 
of facilities experiencing this burden 
each year will likely remain about the 
same, although the specific facilities are 
likely to change. 


This rule is expected to adversely 
affect 19 parent companies that own 32 
facilities that currently file Form A 
submissions. Of the affected parent 
companies, approximately 45 percent, 


_ or 9 companies, are small businesses as 


defined by the Small Business 
Administration. No small governments 
or small organizations are expected to 
be affected by this action. Each affected 
small business is expected to expend 
approximately 14 hours per year to 
comply with the additional reporting 
requirements. Based on the incremental 
cost estimates for these burden hours, 
the number of facilities owned by each 
small business, and the annual revenues 
of the affected small businesses, all 9 
affected small businesses are expected 
to experience incremental cost impacts 
of less than one percent of annual 
revenues. See Chapter 7 (Small Entity 
Impact Analysis) of the Economic 
Analysis. 


D. Unfunded Mandates Reform Act 


EPA has determined that this rule 
does not contain a Federal mandate that 
may result in expenditures of $100 
million or more for State, local, and 
tribal governments, in the aggregate, or 
the private sector in any one year. This 
rule is estimated to save compliance 
costs of $5.9 million annually to the 
private sector. In addition, this rule does 
not create any additional federally 
enforceable duty for State, local and 
tribal governments. Thus, today’s rule is 
not subject to the requirements of 
sections 202 and 205 of the UMRA. 


E. Executive Order 13132, Federalism 


Executive Order 13132, entitled 
“Federalism” (64 FR 43255, August 10, 
1999), requires EPA to develop an 
accountable process to ensure 
meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications. ‘‘Policies that have 
federalism implications” is defined in 
the Executive Order to include 
regulations that have ‘‘substantial direct 
effects on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government.” This rule 
does not have federalism implications. 
It will not have substantial direct effects 
on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government, as 
specified in Executive Order 13132. 


F. Executive Order 13175, Consultation 
and Coordination With Indian Tribal 
Governments 


Executive Order 13175, entitled 
“Consultation and Coordination with 
Indian Tribal Governments” (65 FR 
67249, November 6, 2000), requires EPA 
to develop an accountable process to 
ensure ‘‘meaningful and timely input by 
tribal officials in the development of 
regulatory policies that have tribal 
implications.” “Policies that have tribal 
implications” is defined in the 
Executive Order to include regulations 
that have “substantial direct effects on 
one or more Indian tribes, on the 
relationship between the Federal 
Government and the Indian tribes, or on 
the distribution of power and 
responsibilities between the Federal 
government and Indian tribes.’’ This 
rule does not have tribal implications. It 
will not have substantial direct effects 
on tribal governments, on the 
relationship between the Federal 
Government and Indian tribes, or on the 
distribution of power and 
responsibilities between the Federal 
Government and Indian tribes, as 
specified in Executive Order 13175. 


G. Executive Order 13211, Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 


This rule is not a “significant energy 
action” as defined in Executive Order 
13211, ‘Actions Concerning Regulations 
That Significantly Affect Energy Supply, 
Distribution, or Use” (66 FR 28355, May 
22, 2001) because it is not likely to have 
a significant adverse effect on the 
supply, distribution, or use of energy. 
Today’s rule reduces recordkeeping and 
reporting burden for TRI reporters. It 
will not cause reductions in supply or 
production of oil, fuel, coal, or 
electricity. Nor will it result in 
increased energy prices, increased cost 
of energy distribution, or an increased 
dependence on foreign supplies of 
energy. 


H. Executive Order 13045, Protection of 
Children From Environmental Health 
Risks and Safety Risks 


“Protection of Children From 
Environmental Health Risks and Safety 
Risks” (62 ER 19885, April 23, 1997) 
applies to any rule that EPA determines 
(1) “economically significant” as 
defined under Executive Order 12866, 
and (2) concerns an environmental 
health or safety risk that EPA has reason 
to believe may have a disproportionate 
effect on children.’ If the regulatory 
action meets both criteria, the Agency 
must evaluate the environmental health 
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or safety effects of the planned rule on 
children and explain why the planned 
regulation is preferable to other 
potential effective and reasonably 
feasible alternatives considered by the 
Agency. This rule is not subject to E.O. 
13045 because it is not an economically 
significant rule as defined by E.O. 
12866. 


I. National Technology Transfer and 
Advancement Act 


Section 12(d) of the National 
Technology Transfer and Advancement 
Act of 1995 (“NTTAA”), Public Law 
104-113, section 12(d) (15 U.S.C. 272 
note) directs EPA to use voluntary 
consensus standards in its regulatory 
activities unless to do so would be 
inconsistent with applicable law or 
otherwise impractical. Voluntary 
consensus standards are technical 
standards (e.g., materials specifications, 
test methods, sampling procedures, and 
business practices) that are developed or 
adopted by voluntary consensus 
standards bodies. The NTTAA directs 
EPA to provide Congress, through OMB, 
explanations when the Agency decides 
not to use available and applicable 
voluntary consensus standards. This 
rule does not establish technical 
standards. Therefore, EPA did not 
consider the use of any voluntary 
consensus standards. 


J. Environmental Justice 


Under Executive Order 12898, 
“Federal Actions to Address 
Environmental Justice in Minority 
Populations and Low-Income 
Populations,” EPA has undertaken to 
incorporate environmental justice into 
its policies and programs. EPA is 
committed to addressing environmental 
justice concerns, and is assuming a 
leadership role in environmental justice 
initiatives to enhance environmental 
quality for all residents of the United 
States. The Agency’s goals are to ensure 
that: (1) No segment of the population, 
regardless of race, color, national origin, 
or income, bears disproportionately 
high and adverse human health and 
environmental effects as a result of 
EPA’s policies, programs, and activities; 
and (2) all people are treated fairly and 
are given the opportunity to participate 
meaningfully in the development, 

‘implementation, and enforcement of 
environmental laws, regulations, and 
- policies. 

The TRI Program is an environmental 
information program. While it provides 
important information that may 
indirectly lead to improved health and 
environmental conditions on the 
community level, it is not an emissions 
release control regulation that could 


directly affect health and environmental 
outcomes in a community. The 
principal consequence of today’s action 
will be to reduce the amount of detailed 
information available on some toxic 
chemical releases or management. 
However, as pointed out in the previous 
discussion, the impacts will be very 
small in terms of total national figures. 
EPA believes that the data provided 
under this rule will continue to provide 
valuable information that fulfills the 
purposes of the TRI program. By 
structuring Form A eligibility for both 
PBT chemicals and non-PBT chemicals 
in a way that favors recycling and 
treatment over disposal and other 
releases, today’s rule encourages 
facilities to reduce their releases and 


ensures that valuable information will 


continue to be provided to the public 
pursuant to the purposes of section 313 © 
of EPCRA and section 6607 of PPA. 
Furthermore, only the non-PBT 
chemical portion of today’s rule will 
have any effect on the reporting of 
chemicals released to the environment. 
The PBT chemical portion of this rule 
requires that facilities reporting PBTs 
have no releases in order to be eligible 
for Form A. EPA does not have any 
evidence that this rule will have a direct 
effect on human health or 
environmental conditions. The Agency 
has given careful consideration to the 
level of detail in the information 
available to minority and low-income 
communities. While there is a higher 
proportion of minority and low-income 
communities in close proximity to some 
TRI facilities than in the population 
generally, the rule does not appear to 
have a disproportionate impact on these 
communities, since facilities in these 
communities are no more likely than 
elsewhere to become eligible to use 
Form A as a result of the rule. Results 
of the environmental justice assessment 
on the final rule are available in the 
information docket. 


K. Congressional Review Act 


The Congressional Review Act, 5 
U.S.C. 801 et seq., as added by the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, generally provides 
that before a rule may take effect, the 
agency promulgating the rule must 
submit a rule report, which includes a 
copy of the rule, to each House of the 
Congress and to the Comptroller General 
of the United States. EPA will submit a 
report containing this rule and other 
required information to the U.S. Senate, 
the U.S. House of Representatives, and 
the Comptroller General of the United 
States prior to publication of the rule in 
the Federal Register. A major rule 
cannot take effect until 60 days after it 


is published in the Federal Register. 
This action is not a “major rule”’ as 
defined by 5 U.S.C. 804(2). This rule 
will be effective January 22, 2007. 


List of Subjects in 40 CFR Part 372 


Environmental protection, 


Community right-to-know, Reporting 
and recordkeeping requirements, Toxic 
chemicals. 


Dated: December 18, 2006. 
Stephen L. Johnson, 
Administrator. 


w Therefore, 40 CFR part 372 is 
amended as follows: 


PART 372—[AMENDED] 


@ 1. The authority citation for part 372 
continues to read as follows: , 


Authority: 42 U.S.C. 11023 and 11048. 


Subpart A—[Amended] 


w 2. Revise § 372.10(d) introductory text 
to read as follows: , 


§372.10 Recordkeeping. 
* * * * * 

(d) Each owner or operator who 
determines that the owner operator may 
apply one of the alternate thresholds as 
specified under § 372.27(a) must retain 
the following records for a period of 3 
years from the date of the submission of 
the certification statement as required 
under § 372.27(b): . 


* * * * * 


Subpart B—[Amended] 


@ 3. Section 372.27 is amended as 
follows: 

w i. Revise section heading. 

@ ii. Revise paragraph (a). 

@ iii. Revise paragraph (b). 

@ iv. Revise paragraph (e). 


§372.27 Alternate thresholds and 
certifications. 

(a) Except as provided in paragraph 
(e) of this section: 

(1) General. With respect to the 
manufacture, process, or otherwise use 
of a toxic chemical, the owner or 
operator of a facility may apply an 
alternate threshold of 1 million pounds 
per year to that chemical if the owner 
or operator calculates that the facility 
would have: 

(i) No more than 2,000 pounds of total 
on-site and off-site disposal or other 
releases (including disposal or other 
releases that resulted from catastrophic 
events); and 

(ii) An annual reportable amount of 
that toxic chemical not exceeding 5,000 
pounds for the combined total 
quantities released at the facility; 
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disposed within the facility; treated for 
destruction at the facility; recovered at 
the facility as a result of recycling 
operations; combusted for the purpose 
of energy recovery at the facility; 
transferred from the facility to off-site 
locations for the purpose of recycling, 
energy recovery, treatment, and/or 
disposal; and managed as a result of 
remedial actions, catastrophic events, or 
one-time events not associated with 
production processes during the 
reporting year. These volumes 
correspond to the sum of amounts 
reportable for data elements on EPA 
Form R (EPA Form 9350-1; Rev. 01/ 
2006) as Part II column B or sections 8.1 
(total quantity released), 8.2 (quantity 
used for energy recovery on-site), 8.3 
(quantity used for energy recovery off- 
site), 8.4 (quantity recycled on-site), 8.5 
(quantity recycled off-site), 8.6 (quantity 
treated on-site), 8.7 (quantity treated off- 
site), and 8.8 (quantity released to the 
environment as a result of remedial 
actions, catastrophic events, or one-time 
events not associated with production 
processes). 

(2) Chemicals of Special Concern. 
With respect to the manufacture, 
process, or otherwise use of a toxic 
chemical, the owner or operator of a 
facility may apply an alternate threshold 
of 1 million pounds per year to that 
chemical if the owner or operator 
calculates that the facility would have: 

(i) Zero on-site and off-site disposal or 
other releases (including disposal or 
other releases that resulted from 
catastrophic events); and 

(ii) An “Annual Reportable Amount 
of a Chemical of Special Concern” not 
exceeding 500 pounds. The “Annual 
Reportable Amount of a Chemical of 
Special Concern”’ is the combined total 
of: 

(A) Quantities treated for destruction 
at the facility; 

(B) Quantities recovered at the facility 
as a result of recycling operations; 

(C) Quantities combusted for the 
purpose of energy recovery at the 
facility; 

(D) Quantities transferred from the 
facility to off-site locations for the 
purpose of recycling, energy recovery, 
and/or treatment; and 

(E) Quantities managed through 

_recycling, energy recovery, or treatment 
for destruction that were the result of 
remedial actions, catastrophic events, or 
one-time events not associated with 
production processes during the 
reporting year. 

) If an owner or operator of a facility 
determines that the owner or operator 
may apply one of the alternate reporting 
thresholds specified in paragraph (a) of 
this section for a specific toxic 


chemical, the owner or operator is not 
required to submit a report for that 
chemical under § 372.30, but must 
submit a certification statement that 
contains the information required in 
§ 372.95. The owner or operator of the 
facility must also keep records as 
specified in § 372.10(d). 

* * * * * 

(e) The alternative thresholds 
described in paragraph (a) of this 
section are limited by the following: 

(1) The provisions of paragraph (a)(1) 
of this section do not apply to any 
chemicals listed in § 372.28. 

(2) The provisions of paragraph (a)(2) 
of this section apply only to chemicals 
listed in § 372.28. 

(3) Dioxins and dioxin-like 
compounds are not eligible for the 
alternate thresholds described in 
paragraph (a) of this section. 


Subpart E—[Amended] 


@ 4. Section 372.95 is amended as 
follows: 

w i. Revise section heading. 

@ ii. Revise paragraph (b) introductory 
text. 

@ iii. Revise paragraph (b)(4). 


§372.95 Alternate threshold certifications 
and instructions. . 
* * * * * 

(b) Alternate threshold certification 
statement elements. The following 
information must be reported on an 
alternate threshold certification 
statement pursuant to § 372.27(b): 


* * * * * 


(4) Signature of a senior management 
official certifying one of the following: 

(i) Pursuant to 40 CFR 372.27(a)(1), “I 
hereby certify that to the best of my 
knowledge and belief for the toxic 
chemical(s) listed in this statement, for 
this reporting year, the annual 
reportable amount for each chemical, as 
defined in 40 CFR 372.27(a)(1), did not 
exceed 5,000 pounds, which included 
no more than 2,000 pounds of total 
disposal or other releases to the 
environment, and that the chemical was 
manufactured, or processed, or 
otherwise used in an amount not 
exceeding 1 million pounds during this 
reporting year; and/or 

(ii) Pursuant to 40 CFR 372.27(a)(2), “I 
hereby certify that to the best of my 
knowledge and belief for the toxic 
chemical(s) of special concern listed in 
this statement, there were zero disposals 
or other releases to the environment 
(including disposals or other releases 
that resulted from catastrophic events) 
for this reporting year, the “Annual 
Reportable Amount of a Chemical of 
Special Concern” for each such - 


chemical, as defined in 40 CFR 
372.27(a)(2), did not exceed 500 pounds 
for this reporting year, and that the - 
chemical was manufactured, or 
processed, or otherwise used in an 
amount not exceeding 1 million pounds 
during this reporting year.” 


* * * * * 


[FR Doc. E6-21958 Filed 12-21-06; 8:45 am] _ 


BILLING CODE 6560-50-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 648 


[Docket No. 061213334-6334-01; I.D. 
120806B] 


RIN 0648-AV05 


Fisheries of the Northeastern United 
States; Atlantic Sea Scallop Fishery; 
Interim Rule 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 35 

ACTION: Temporary rule; interim rule 
and request for comments. 


SUMMARY: NMFS implements this 
interim rule to reduce overfishing that 
may occur in 2007. This rule delays the 
opening of the Elephant Trunk Access 
Area (ETAA) until March 1, 2007, 
reduces the maximum number of trips 
per vessel in the ETAA per limited 
access vessel, reduces the number of 
general category fleet trips from 1,360 to. 
865 trips in the ETAA, and prohibits the 
retention of more than 50 U.S. bushels 
(17.62 hL) of in-shell scallop outside of 
the boundaries of the ETAA. This 
interim action is necessary because a 
recent projection by the New England 
Fishery Management Council’s 
(Council) Plan Development Team 
(PDT) indicated that overfishing of the 
scallop resource may occur in the 2007 
fishing year (FY). The new information 
presents previously unforeseen 
circumstances that also present serious 
management problems to the fishery. 
Overharvest of the ETAA in FY 2007, 
and resulting overfishing that may 
result, could undermine the goals and 
objectives of area rotation that is the 
cornerstone of the Atlantic Sea Scallop 
Scallop Fishery Management Plan 
(FMP). The ETAA has an unprecedented 
high abundance of scallops, which 
needs to be husbanded with caution to 
effectively preserve the long-term health 
of the scallop resource and fishery. 


Ge 
é 
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DATES: Effective from December 22, 
2006 through June 20, 2007. Comments 
must be received at the appropriate 
address or fax number (see ADDRESSES) 
by 5 p.m., local time, on January 22, 
2007. 


ADDRESSES: Written comments should 
be submitted by any of the following 
methods: 

e Mail: Patricia A. Kurkul, Regional 
Administrator, NMFS, Northeast 
Regional Office, One Blackburn Drive, 
Gloucester, MA 01930. Mark the outside 
of the envelope, “Comments on Scallop 
Interim Action.” 

e Email: ScallopInterim@noaa.gov 

e Fax: (978) 281-9135 

e Electronically through the Federal 
e-Rulemaking portal: http// 
www.regulations.gov. 


FOR FURTHER INFORMATION CONTACT: 
Peter W. Christopher, Fishery Policy 
Analyst, 978-281-9288; fax 978—281-— 
9135. : 


SUPPLEMENTARY INFORMATION: On June 
15, 2006, the NMFS implemented 
Framework 18 to the FMP (Framework 
18) (71 FR 33211). Framework 18 
included management measures for the 
scallop fishery for the 2006 and 2007 
fishing years (FY) to prevent overfishing 
and to achieve optimum yield from the 
scallop resource. Framework 18 
scheduled the opening of the ETAA to 
scallop fishing for January 1, 2007, with 
a maximum of five trips per limited 
access scallop vessel in the ETAA for 
the 2007 FY. The general category fleet 
was allocated 1,360 trips in the ETAA 
for the 2007 FY. The management 
measures in Framework 18 were based 
on biomass and fishing mortality 
estimates calculated using 2004 scallop 
survey information, which resulted in 
uncertainty for the projections, 
particularly for the 2007 FY. Due to the 
uncertainty, Framework 18 included a 
regulatory mechanism that allowed 
NMFS to reduce the number of trips in 
the ETAA if updated biomass estimates 
indicate that the ETAA biomass is 
significantly lower than the Framework 
18 biomass estimate for the ETAA. 

In October 2006, the Council’s PDT 
reviewed 2006 survey information from 
three separate biomass surveys and 
determined that the biomass was lower 
than projected in Framework 18. Based 
on biomass estimates alone, no 
adjustment was necessary, because the 
biomass is still projected to be above the 
level that would result in trip 
reductions under the Framework 18 
regulatory mechanism. However, the 
PDT urged precaution in managing the 
scallop fishery in 2007 because 
preliminary fishery projections for the 


2007 FY indicated that overfishing of 
the scallop resource could occur in 2007 
under the scheduled management 
measures. After incorporating 2005 and 
2006 scallop survey information into 
updated projections in November 2006, 
the PDT found that, in addition to 
overestimating the biomass in the 
ETAA, Framework 18 underestimated 
fishing mortality and overestimated 
stockwide biomass in 2007. The 2006 
updated projection predicted that the 
level of overfishing was only slightly 
higher than the threshold fishing 
mortality rate that would result in an 
overfishing determination, but the PDT 
was concerned that various assumptions 
in the projections combined with 
unquantifiable factors (reduced meat- 
weights due to the seasonal spawning 
cycle and higher-than-estimated discard 
and natural mortality) led to overly 
optimistic projections and a likely 
underestimate of fishing mortality on 
scallops in 2007. As a result, ina 
memorandum to the Council dated 
November 7, 2006, the PDT advised that 
reducing the number of trips in the 
ETAA would reduce the potential for 
overfishing the scallop resource in 2007. 
In addition, the PDT noted in the 
memorandum that delaying the opening 
to March 1, 2007, would increase yield 
(and reduce fishing mortality), and that 
prohibiting ‘‘deckloading” before 
leaving a Sea Scallop Access Area 
(Access Area) (i.e., leaving a high 
volume of scallops on deck to be 
shucked while the vessel steams to 
port), could prevent a source of 
additional scallop mortality. 

On November 15, 2006, dollowing a: 
discussion of the PDT’s memorandum 
and recommendations, the Council 
voted to request that NMFS implement 
an interim action to reduce overfishing 
in 2007. The Council recommended a 
reduction in the number of ETAA trips 
from 5 to 3 per full-time limited access 
vessel (with appropriate reductions for 
other permit categories), a delay of the 
ETAA opening date to March 1, 2007, 
and a prohibition on deckloading in 
access areas. Representatives of the 
scallop industry expressed strong 
support for the Council’s 
recommendations throughout PDT and 
Council discussion on the issue. 

Based on the information supporting 
the Council’s recommendation, NMFS is 
implementing this action as an interim 
rule, pursuant to its interim action 
authority specified in the Magnuson- 
Stevens Fishery Conservation and 
Management Act at 16 U.S.C. 1855(c) to 
reduce overfishing of the scallop 
resource in 2007. The recent projection 
of overfishing in the 2007 FY presents 
previously unforeseen circumstances 


that present serious management 
problems to the fishery. If this rule is 
implemented after January 1, 2007, 
vessels could begin taking up to five 
trips (for full-time vessels) into the 
ETAA. This would likely result in 
overharvesting scallops in the ETAA 
and overfishing of scallops in the 2007 
FY. Overharvest of the ETAA in 2007, 
and resulting overfishing that may 
result, could undermine the goals and 
objectives of area rotation that is the 
cornerstone of the FMP. The ETAA has 
an unprecedented high abundance of 


' scallops, which needs to be husbanded 


with caution to effectively preserve the 
long-term health of the scallop resource 
and fishery. These circumstances, 


_ therefore, are consistent with Policy 


Guidelines for the Use of Emergency 
Rules (August 21, 1997, 62 FR 44422) 
without the opportunity for prior notice 
and public comment. 


Interim Measures 


1. ETAA Trip Reduction 


This interim rule reduces the number 
of trips from five trips to three trips for 
full-time scallop vessels in the ETAA | 
(scallop possession limit would remain 
at 18,000 Ib (8,165 kg)); reduces the 
number of trips from three trips to two 
trips (for all access areas) for part-time 
scallop vessels in the ETAA (scallop 
possession limit for part-time vessels 
would be increased from 16,800 lb 
(7,620 kg) per trip to 18,000 lb per trip 
(8,165 kg)); and reduces the occasional 
vessel possession limit from 10,500 lb 
(4,763 kg) per trip to 7,500 lb (3,402 kg) 
per trip. The regulations at 
§ 648.60(a)(5) published for Framework 
18 specified that an occasional vessel’s 
possession limit is 7,500 lb (3,402 kg) 
per trip. However, Framework 18 
intended and analyzed a possession 
limit of 10,500 Ib (4,763 kg) per trip for 
the 2007 FY. This interim rule also 
reduces the general category scallop 
fleet trip allocation from 1,360 to 865 
trips in the ETAA. 

Reducing the number of trips for 
scallop vessels in the ETAA. addresses 
the concern that overfishing of the 
scallop resource may occur in 2007. 
Although the biomass in the ETAA 
remains very high relative to the rest of 
the scallop resource, it is less abundant 
than was projected in Framework 18. As 
a result, even though the fishing 
mortality is expected to be lower than 
the target fishing mortality in the area, 
it would be high enough at the lower 
biomass to contribute to overfishing in 
2007. Part-time vessels have a trip 
reduction with an increase in the 
possession limit to ensure that the total 
access area catch for part-time vessels 
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remains at 40 percent of the full-time 
access area catch, as intended by the 
FMP. Occasional vessels have one trip 
to any access area, but have a possession 
limit of 7,500 lb (3,402 kg) for the trip, 
ensuring that the total access area catch 
for occasional vessels remains at 8.3 
percent of the full-time access area 
catch. Reducing trips in the ETAA was 
contemplated in Framework 18 and the 
potential impacts of the trip reductions 
were fully analyzed in Framework 18. 


2. Delayed opening of the ETAA 


This interim rule delays the opening 
of the ETAA until March 1, 2007. A 
delay in the opening of the ETAA until 
March 1, 2007, prevents vessels from 
harvesting scallops in the ETAA before 
they gain meat-weight during January 
through February. Following spawning 
in the fall months, scallops undergo a 
period of recovery when the meats 
increase in size and weight. Harvesting 
scallops at a higher meat-weight 
improves scallop yield, resulting in 
lower mortality, since fewer scallops 
need to be caught to meet the poundage 
possession limits. In addition, with 
three trips per vessel, one of the original 
reasons for opening the ETAA on 
January 1, 2007, (i.e., to spread the five 
allocated trips over a longer period) is 
no longer supported. The March 1, 
2007, opening was also contemplated in 
Framework 18. The new information 
provided by the Council demonstrates 
that the delay is necessary, along with 
the trip reductions, to reduce 
overfishing in 2007. 


3. Prohibition on Deckloading 


This interim rule prohibits the 
retention of more than 50 U.S. bushels © 
(17.62 hL) of in-shell scallop outside of 
the boundaries of the ETAA for vessels 
on Access Area trips. Deckloading is the 
practice of loading the deck of a vessel 
with the scallop catch from several 
tows. Under the current Access Area 
regulations, vessels can deckload and 
leave the area, and the vessel crews can 
spend the time steaming home, sorting 
and shucking scallops, thereby reducing 
overall trip costs. This can result in a 
vessel having more scallops on board 
than are necessary to achieve the 
possession limit. The excess scallops are 
discarded. In addition, due to 
deckloading, scallops remain on deck 
longer, increasing discard mortality. In 
the ETAA, deckloading may cause even 
higher scallop mortality, since catch 
rates are expected to be very high, there 
is a mix of scallop sizes in the area, and 
. scallop crews may discard more smaller 
scallops in favor of larger scallops. 
Although the amount of additional 
mortality cannot be estimated, 


interim rule, for the following reasons. 


prohibiting deckloading on ETAA trips 
is a complementary measure that will 
help prevent additional scallop 
mortality. 

Although the Council and scallop 
industry recommend that the 
prohibition on deckloading be applied 
to all Access Areas, NMFS has 
determined that the prohibition can 
only be supported for the ETAA under 
this interim action. While the 
prohibition would help reduce 
overfishing in the 2007 FY as it relates 
to the ETAA, deckloading in other 
access areas cannot be tied directly at 
this time to overfishing of the scallop 
resource. It cannot, therefore, be 
sufficiently justified as an interim 
measure necessary to reduce 
overfishing. 

NMFS notes that the deckloading 
prohibition in this interim rule also 
includes broken trips. The broken trip 
provision allows a vessel operator 
complete discretion to terminate an 
access area trip if circumstances 
warrant. Under this interim rule, a 
vessel that breaks a trip will also be 
prohibited from possessing more than 
50 bu (17.62 hL) of in-shell scallops 
outside of the ETAA. On broken trips, 
in-shell scallops could be discarded in 
the ETAA and the vessel would be 
allowed to return to the area to complete 
the trip, provided the owner complies 
with the broken trip request procedures. 


4. Access Area Trip Exchange 
Clarification 


This interim rule also-specifies how 
ETAA trip allocations are impacted for 
vessel owners who were involved in 
one-for-one trip exchanges of FY 2007 
ETAA trips and FY 2006 Closed Area II 
and/or Nantucket Lightship Access Area 
trips. In the 2006 FY, vessel owners 
were able to exchange with another 
vessel up to five ETAA trips from the 
2007 FY, for up to five Closed Area II 
and Nantucket Lightship Access Area 
trips from the 2006 FY. Prior to this 
interim rule, the total number of FY 
2007 ETAA trips that could be taken by 
both vessels involved in the exchange 
was 10 trips in the ETAA. Since the 
total number of FY 2007 ETAA trips 
between two vessels cannot exceed six 
trips in the ETAA under this interim 
rule, the regulation specifying the trip 
exchange is clarified. 


Classification 


Pursuant to 5 U.S.C. 553(b)(B), the 
Assistant Administrator for Fisheries, 
NOAA, finds it is impracticable and 
contrary to the public interest to provide 
for prior notice and an opportunity for 
public comment prior to publishing this 


Interim action through a final rule 
without the opportunity for public 
comment will prevent the adverse 
impacts that could be expected if NMFS 
proceeds under normal rulemaking. 
Under Framework 18 regulations, the 
ETAA will open on January 1, 2007, and 
implementing the interim rule without 
opportunity for prior notice and an 
opportunity for public comment is 
necessary to prevent the area from 
opening on January 1, 2007. The ETAA 
has an unprecedented high abundance 
of scallops, which needs to be 
husbanded with caution to effectively 
preserve the long-term health of the 
scallop resource and fishery. If this 
interim rule is implemented after 
January 1, 2007, vessels would be able 
to begin fishing in the ETAA on January 
1, 2007. The scallop industry has 
warned that a very high amount of effort 
will take place upon opening of the area 
and that the catch rate of scallops in the 
area is expected’to be very high. The 
scallop fleet could therefore complete a 
large number of trips in a short period 
of time. The updated projection 
provided by the PDT indicates that 
opening the ETAA in January to five 
trips (for full-time scallop vessels) 
would likely result in overharvesting 
scallops in the ETAA and overfishing of 
scallops in the 2007 FY. Overharvest of 
the ETAA in 2007, and resulting 
overfishing that is projected to result, 
will undermine the goals and objectives 
of area rotation that is the cornerstone 
of the FMP. Therefore, delaying the 
opening of the ETAA and reducing the 
number of trips is necessary to prevent 
overfishing, based on the projection and 
recommendations of the PDT. 

The need for this interim action did 
not become apparent until the updated 
fishery and resource status projections 
were completed and reported in the 


_ November 7, 2006, memorandum to the 


Council. The recent projection of 
overfishing in the 2007 FY presents 
previously unforeseen circumstances 
that present serious management 
problems to the fishery. Because the 
information dictating the need for this 
action only became available and 
known on November 7, 2006, there is 
insufficient time to provide opportunity 
for prior public comment and a waiver 
of prior public comment is justifiable 
under U.S.C. 553(b)(B). 

For the same reasons, good cause also 
exists under authority contained in 5 
U.S.C. 553(d)(3), to waive the 30-day 
delayed effective date, and implement _ 
this interim action upon publication. 

This interim rule has been determined 
to be not significant for purposes of 
Executive Order 12866. 
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This interim rule is exempt from the 
procedures of the Regulatory Flexibility 
Act because the rule is issued without 
opportunity for prior notice and 
opportunity for public comment. 


List of Subjects in 50 CFR Part 648 


Fisheries, Fishing, Recordkeeping and 
reporting requirements. 

Dated: December 19, 2006. 
Samuel D. Rauch II, 
Deputy Assistant Administrator for 
Regulatory Programs, National Marine 
Fisheries Service. 
= For the reasons set out in the 
preamble, 50 CFR part 648 is amended 
as follows: 


PART 648—FISHERIES OF THE 
NORTHEASTERN UNITED STATES 


@ 1. The authority citation for part 648 

continues to read as follows: 
Authority: 16 U.S.C. 1801 et seq. 

w 2. In § 648.14, paragraph (i)(1) is 

suspended, and paragraphs (h)(27), 

(i)(13), and (i)(14) are added to read as 

follows: 


§648.14 Prohibitions. 
* * * * * 

(h) & : 

(27) Possess more than 50 bu (17.6 hL) 
of in-shell scallops, as specified in 
§ 648.52(d), outside the boundaries of 
the Elephant Trunk Access Area 
specified in § 648.59(e) by a vessel that 
is declared into the Elephant Trunk 
Access Area under the Area Access 
Program as specified in § 648.60. 

(i) x * 

(13) Fish for or land per trip, or 
possess at any time, in excess of 400 lb 
(181.4 kg) of shucked, or 50 bu (17.62 
hL) of in-shell scallops, unless the 
vessel is participating in the Area 
Access Program specified in § 648.60, is 
carrying an observer as specified in 
§ 648.11, and an increase in the 
possession limit is authorized as 
specified in § 648.60(d)(2). 

(14) Possess more than 50 bu (17.6 hL) 
of in-shell scallops, as specified in 
§ 648.52(d), outside the boundaries of 
the Elephant Trunk Access Area 
specified in § 648.59(e) by a vessel that 
is declared into the Elephant Trunk 
Access Area under the Area Access 
Program as specified in § 648.60. 


* * x * * 


w 3. In § 648.52, paragraph (e) is added 
to read as follows: 


. §648.52 Possession and landing limits. 
* * == * * 


(e) Owners or operators of a vessel 
that is declared into the Elephant Trunk 
Access Area Sea Scallop Area Access 


Program as described in § 648.60, are 
prohibited from possessing more than 
50 bu (17.62 hL) of in-shell scallops 
outside of the Elephant Trunk Access 


“Area described in § 648.59(e). 


w 4. In § 648.58, paragraphs (a) through 
(d) are suspended and paragraphs (e) 
through (h) are added to read as follows: 


§648.58 Rotational Closed Areas. 
* * * * * 

(e) Through February 28, 2007, no 
vessel may fish for scallops in, or 
possess or land scallops from, the area 
known as the Elephant Trunk Closed 
Area. No vessel may possess scallops in 
the Elephant Trunk Closed Area, unless 
such vessel is only transiting the area as 
provided in paragraph (g) of this 
section. The Elephant Trunk Closed 
Area is defined by straight lines . 
connecting the following points in the 
order stated (copies of a chart depicting 
this area are available from the Regional 
Administrator upon request): 


Point Latitude | Longitude 


ET1 
ET2 
ET3 
ET4 
ET1 


38°50’ N. 
38°10’ N. 
38°10’ N. 
38°50’ N. 
38°50’ N. 


74°20’ W. 
74°20’ W. 
73°30’ W. 
73°30’ W. 
74°20’ W. 


(f) Delmarva Closed Area. From 
January 1, 2007, no vessel may fish for 
scallops in, or possess or land scallops 
from, the area known as the Delmarva 
Closed Area. No vessel may possess 
scallops in the Delmarva Closed Area, 
unless.such vessel is only transiting the 
area as provided in paragraph (b) of this 
section. The Delmarva Closed Area is 
defined by straight lines connecting the 
following points in the order stated 
(copies of a chart depicting this area are 
available from the Regional 
Administrator upon request): 


Point Latitude | Longitude 


DMV1 
DMV2 
DMV3 
DMV4 
DMV1 


38°10’ N. 
38°10’ N. 
37°15’ N. 
37°15’ N. 
38°10’ N. 


74°50’ W. 
74°00’ W. 
74°00’ W. 
74°50’ W. 
74°50’ W. 


(g) Transiting. No vessel possessing 
scallops may enter or be in the area(s) 
specified in paragraphs (e) and (f) of this 
section unless the vessel is transiting 
the area and the vessel’s fishing gear is 
unavailable for immediate use as 
defined in § 648.23(b), or there is a 
compelling safety reason to be in such 
areas. 

(h) Vessels fishing for species other 
than scallops. A vessel may fish for 
species other than scallops within the 
closed areas specified in paragraphs (e) 


and (f) of this section as allowed in this 


part, provided the vessel does not fish 
for, catch, or retain scallops or intend to 
fish for, catch, or retain scallops. 
Declaration through VMS that the vessel 
is fishing in the general category scallop 
fishery is deemed to be an intent to fish 
for, catch, or retain scallops. 

m 5. In § 648.59, paragraphs (e)(1) and 
(e)(4) are suspended and paragraphs 
(e)(5) and (e)(6) are added to read’as 
follows: 


§648.59 Sea Scallop Access Areas. 


* * * * * 


(e) * * 

(5) From March 1, 2007, and subject 
to the seasonal restrictions specified in 
paragraph (e)(3) of this section, a vessel 
issued a scallop permit may fish for, 
possess, or land scallops in or from the 


~ area known as the Elephant Trunk Sea 


Scallop Access Area, described in 
paragraph (e)(2) of this section, only if 
the vessel is participating in, and 
complies with the requirements of, the 
area access program described in 

§ 648.60. 


(6) Number of trips—(i) Limited access 
vessels. Based on its permit category, a 
vessel issued a limited access scallop 
permit may fish no more than the 
maximum number of trips in the 
Elephant Trunk Sea Scallop Access 
Area from March 1, 2007, as specified 
in § 648.60(a)(3)(i), unless the vessel 
owner has made an exchange with 
another vessel owner whereby the 
vessel gains an Elephant Trunk Sea 
Scallop Access Area trip and gives up 
a trip into another Sea Scallop Access 
Area, as specified in § 648.60(a)(3)(ii), or 
unless the vessel is taking a 
compensation trip for a prior Elephant 


‘Trunk Access Area trip that was 


terminated early, as specified in 
§ 648.60(c). 


(ii) General category vessels. Subject 
to the possession limits specified in 
§§ 648.52(a) and (b) and 648.60(g), a 
vessel issued a general category scallop 
permit may not enter in, or fish for, 
possess, or land sea scallops in or from 
the Elephant Trunk Sea Scallop Access 
Area once the Regional Administrator 
has provided notification in the Federal 
Register, in accordance with 
§ 648.60(g)(4), that 865 trips allocated 
for the period March 1, 2007, have been 
taken, in total, by all general category 
scallop vessels, unless transiting 
pursuant to paragraph (f)-of this section. 
The Regional Administrator shall notify 
all general category scallop vessels of 
the date when the maximum number of 
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allowed trips have been, or are projected this section, paragraphs (a)(3)(i)(B) 


to be, taken from March 1, 2007. 


* * * * * 


m 6. In § 648.60, paragraphs (a)(3)(i), _ 
(a)(3)(ii)(B), (a)(5)G@), (d)(4)(v), (e)(1)(v), 
and (g)(3)(iv) are suspended and 
paragraphs (a)(3)(ii)(C), (a)(3)(iii), 

(a)(5)(iv), (d)(1)(vi), (e)(1)(vi), and 
(g)(3)(vi) are added to read as follows: 


§648.60 Sea scallop area access program 
requirements. 
* * * * * 

(a 

(3) * 

- (C) Limited access scallop vessels 
involved in an exchange of Closed Area 
II and/or Nantucket Lightship Closed 
Area Access Area trips for the 2006 
fishing year, and Elephant Trunk Access 
Area trips for the 2007 fishing year shall 
be subject to a reduction of the vessels’ 
allocated trips so that the total number 
of allocated Elephant Trunk Access 
Area trips between two vessels that 
‘ were involved in such an exchange shall 
be six for full-time vessels and four for 
part-time vessels in the 2007 fishing 
year. Reductions will be applied equally 
to both vessels’ resulting Elephant 
Trunk Access Area allocation for the 
2007 fishing year after the exchange is 
taken into account, unless the vessel 
giving Elephant Trunk Access Area trips 
to another vessel has one or zero 
Elephant Trunk Access Area trips 
remaining after the exchange. In such a 
case, the vessel that received the 
Elephant Trunk Access Area*trips will 
be subject to a reduction of up to four 
Elephant Trunk Access Area trips. 
* * * * * 

(iii) Limited Access Vessel trips. (A) 
Except as provided in paragraph (c) of © 


through (E) specify the total number of 
trips that a limited access scallop vessel 
may take into Sea Scallop Access Areas 
during applicable seasons specified in 
§ 648.59. The number of trips per vessel 
in any one Sea Scallop Access Area may 
not exceed the maximum number of 
trips allocated for such Sea Scallop 
Access Area as specified in § 648.59, 
unless the vessel owner has exchanged 
a trip with another vessel owner for an 


- additional Sea Scallop Access Area trip, 


as specified in paragraph (a)(3)(ii) of this 
section, has been allocated a 
compensation trip pursuant to 
paragraph (c) of this section. 

(B) Full-time scallop vessels. In the 
2007 fishing year, a full-time scallop 
vessel may take one trip in the Closed 
Area I Access Area, one trip in the 
Nantucket Lightship Access Area, and 
three trips in the Elephant Trunk Access 
Area. 

(C) Part-time scallop vessels. In the 
2007 fishing year, a part-time scallop 
vessel may take one trip in the Closed 
Area I Access Area and one trip in the 
Nantucket Lightship Access Area; or 


_ one trip in the Closed Area I Access 


Area and one trip in the Elephant Trunk 
Access Area; or one trip in the 
Nantucket Lightship Access Area and 
one trip in the Elephant Trunk Access 
Area; or two trips in the Elephant Trunk 
Access Area. 

(D) Occasional scallop vessels. An 
occasional scallop vessel may take one 
trip in the 2007 fishing year into any of 
the Access Areas described in § 648.59 
that is open during the specified fishing 
years. 

* * * * * 


(5) * * * 


(iv) Scallop possession limits. Unless 
authorized by the Regional 
Administrator, as specified in 
paragraphs (c) and (d) of this section, 
after declaring a trip into.a Sea Scallop 
Access Area, a vessel owner or operator 
of a limited access scallop vessel may 
fish for, possess, and land, per trip, 
scallops, up to the maximum amounts 
specified in paragraphs (a)(5)(i)(A) and 
(B) of this section. No vessel declared 
into the Elephant Trunk Access Area as 
described in § 648.59(e) may possess 
more than 50 bu (17.62 hL) of in-shell 
scallops outside of the Elephant Trunk 
Access Area described in § 648.59(e). 

(A) Up to 18,000 lb (8,165 kg) shucked 
scallops for full-time and part-time 
scallop vessels. 

(B) Up to 7,500 lb (3,402 kg) shucked 
scallop for occasional scallop vessels. 

* * * * * 


(d) * 

(1) 

(vi) Elephant Trunk Access Area. 
From March 1, 2007, the observer set- 
aside for the Elephant Trunk Access 
Area is 173,100 lb (78.5 mt). 


* * * * * 


(e) - 

(1) 

(vi) Elephant Trunk Access Area. 
From March 1, 2007, the research set- 
aside for the Elephant Trunk Access 
Area is 346,200 lb (157 mt). 


* * * * * 
) 

(vi) Elephant Trunk Access Area. 
346,000 lb (157 mt) in 2007. 
* * * 2 * 
[FR Doc. 06-9831 Filed 12-19-06; 3:54 pm] 
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This section of the FEDERAL REGISTER 
contains notices to the public of the proposed 
issuance of rules and regulations. The 
purpose of these notices is to give interested 
persons an opportunity to participate in the 
rule making prior to the adoption of the final 
rules. 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA-2006-26235; Directorate 
identifier 2006—CE-65-AD] 


RIN 2120-AA64 


Airworthiness Directives; EADS 
SOCATA Mode! TBM 700 Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: We propose to adopt a new 
airworthiness directive (AD) for the 
products listed above. This proposed 
AD results from mandatory continuing 
airworthiness information (MCAI) 
issued by an aviation authority of 
another country to identify and correct 
an unsafe condition on an aviation 
product. The MCAI describes the unsafe 
condition as cracks found on several 
main landing gear cylinders. The 
proposed AD would require actions that 
are intended to address the unsafe 
condition described in the MCAI. 
DATES: We must receive comments on 
this proposed AD by January 22, 2007. 
ADDRESSES: You may send comments by 
any of the following methods: 

e DOT Docket Web Site: Go to http:// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

e Fax: (202) 493-2251. 

e Mail: Docket Management Facility, 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL-401, Washington, DC 20590- 
0001. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 


Examining the AD Docket 


You may examine the AD docket on 
the Internet at http://dms.dot.gov; or in 
person at the Docket Management 
Facility between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. The AD docket contains this 
proposed AD, the regulatory evaluation, 
any comments received, and other 
information. The street address for the 
Docket Office (telephone (800) 647— 
5227) is in the ADDRESSES section. 
Comments will be available in the AD 
docket shortly after receipt. 

FOR FURTHER INFORMATION CONTACT: 
Albert J. Mercado, Aerospace Engineer, 
FAA, Small Airplane Directorate, 901 
Locust, Room 301, Kansas City, 
Missouri 64106; telephone: (816) 329— 
4119; fax: (816) 329-4090. 


SUPPLEMENTARY INFORMATION: 
Streamlined Issuance of AD 


The FAA is implementing a new 
process for streamlining the issuance of 
ADs related to MCAI. The streamlined — 


_ process will allow us to adopt MCAI 


safety requirements in a more efficient 
manner and will reduce safety risks to 
the public. This process continues to 
follow all FAA AD issuance processes to 
meet legal, economic, Administrative 
Procedure Act, and Federal Register 
requirements. We also continue to meet 
our technical decision-making 
responsibilities to identify and correct 
unsafe conditions on U.S.-certificated 
products. 

This proposed AD references the 
MCAI and related service information 
that we considered in forming the 
engineering basis to correct the unsafe 
condition. The proposed AD contains 
text copied from the MCAI and for this 
reason might not follow our plain 
language principles. 


Comments Invited 


We invite you to send any written 
relevant data, views, or arguments about 
this proposed AD. Send your comments 
to an address listed under the 
ADDRESSES section. Include “Docket No. 
FAA-2006-—26235; Directorate Identifier 
2006—CE-65—AD” at the beginning of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy . 
aspects of this proposed AD. We will 
consider all comments received by the 
closing date and may amend this 


proposed AD because of those 
comments. 

We will post all comments we - 
receive, without change, to http:// 
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact we receive 
about this proposed AD. 

Discussion 

The European Aviation Safety Agency 
(EASA), which is the Technical Agent _ 
for the Member States of the European 
Community, has issued EASA AD No. 
2006-0085, dated April 12, 2006 
(referred to after this as ‘the MCAI’’), to 
correct an unsafe condition for the 
specified products. The MCAI states 
reports of cracks found on several main 
landing gear (MLG) cylinders. If not 
detected and corrected, fatigue cracks in 
the shock strut cylinder of the MLG 
could result in a collapsed MLG during 
takeoff or landing, and possible reduced 
structural integrity of the airplane. The 
MCAT requires inspecting the MLG 
forging body for cracks and repairing 
any cracks found. You may obtain 
further information by examining*the 
MCAI in the AD docket. 


Relevant Service Information 


EADS SOCATA has issued TBM 
Aircraft Mandatory Service Bulletin SB 
70-130, ATA No. 32, dated January 
2006. The actions described in this 
service information are intended to 
correct the unsafe condition identified 
in the MCAI. 


FAA’s Determination and Requirements 
of the Proposed AD 


This product has been approved by 
the aviation authority of another 
country, and is approved for operation 
in the United States. Pursuant to our 
bilateral agreement with this State of 
Design Authority, they have notified us 
of the unsafe condition described in the 
MCAI and service information 
referenced above. We are proposing this 
AD because we evaluated all ~ 
information and determined the unsafe 
condition exists and is likely to exist or 
develop on other products of the same 


type design. 


Differences Between This Proposed AD 
and the MCAI or Service Information 


We have reviewed the MCAI and ~ 
related service information and, in 
general, agree with their substance. But 


| 
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we might have found it necessary to use 
different words from those in the MCAI 
to ensure the AD is clear for U.S. 
operators and is enforceable. In making 
these changes, we do not intend to differ 
substantively from the information 
provided in the MCAI and related 
service information. 

We might also have proposed 
different actions in this AD from those 
in the MCAI in order to follow FAA 
policies. Any such differences are 
described in a separate paragraph of the 
proposed AD. These requirements, if 

‘ultimately adopted, will take 
precedence over the actions copied from 
the MCAI. 


Costs of Compliance 


Based on the service information, we 
estimate that this proposed AD would 
affect about 272 products of U.S. 
registry. We also estimate that it would 
take about 18 work-hours per product to 
comply with the proposed AD. The 
average labor rate is $80 per work-hour. 
Required parts would cost about 
$125,600 per product. Where the service 
information lists required parts costs 
that are covered under warranty, we 
have assumed that there will be no 
charge for these costs. As we do not 
control warranty coverage for affected 
parties, some parties may incur costs 
higher than estimated here. Based on 
these figures, we estimate the cost of the 
proposed AD on U.S. operators to be 
$34,554,880, or $127,040 per product. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. ‘“‘Subtitle VII: 
Aviation Programs,” describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in “Subtitle VII, 
Part A, Subpart III, Section 44701: 
General requirements.” Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 
We determined that this proposed AD 
would not have federalism implications 


under Executive Order 13132. This 
proposed AD would not have a 


substantial direct effect on the States, on 
the relationship between the national 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify this proposed regulation: 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “‘significant rule” under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this proposed AD and placed it in the 
AD docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CER part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 
2. The FAA amends § 39.13 by adding 
the following new AD: 


EADS SOCATA: Docket No. FAA—2006-— 
26235; Directorate Identifier 2006—CE- 
65—-AD 


Comments Due Date 


(a) We must receive comments by January 
22, 2007. 


Affected ADs 
(b) None. 
Applicability 
(c) This AD applies to Model TBM 700 


airplanes, serial numbers 1 through 9999, 
certificated in any category. 


Reason 


(d) The mandatory continuing 
airworthiness information (MCAJ) states 
reports of cracks found on several main 
landing gear (MLG) cylinders. If not detected 
and corrected, fatigue cracks in the shock 
strut cylinder of the MLG could result in a 
collapsed MLG during takeoff or landing, and 
possible reduced structural integrity of the 
airplane. 


_ Actions and Compliance 


(e) Unless already done, do the following 
actions. 


(1) As of the effective date of this AD, for 
MLG with forging body totaling more than 
1,750 landings but less than 3,475 landings 
since new: 

(i) Inspect the forging body for cracks 
within 100 landings after the effective date of 
this AD in accordance with the 
accomplishment instructions of EADS 
SOCATA TBM Aircraft Mandatory Service 
Bulletin SB 70-130, ATA No. 32, dated 
January 2006. 

(ii) If no cracks are detected, repetitively 
inspect thereafter every 175 landings. 

(2) As of the effective date of this AD, for 
MLG with forging body totaling 3,475 
landings or more since new: 

(i) Inspect the forging body for cracks 
within 25 landings after the effective date of 
this AD in accordance with the 
accomplishment instructions of EADS 
SOCATA TBM Aircraft Mandatory Service 
Bulletin SB 70-130, ATA No. 32, dated 
January 2006. 

(ii) If no cracks are detected, repetitively 
inspect thereafter every 175 landings. 

(3) If any cracks are detected during any 
inspection required in paragraph (e) of this 
AD: 


(i) Remove the affected landing gear leg 
and confirm the presence of the crack with 
dye penetrant inspection or fluorescent 
penetrant inspection. 

(ii) If the crack is confirmed, before further 
flight, contact EADS SOCATA to coordinate 
the landing gear repair/replacement and then 
conform to any instruction stated by EADS 
SOCATA. 

(4) If you do not know the number of 
landings, follow the instructions in the 
Compliance section of EADS SOCATA TBM 
Aircraft Mandatory Service Bulletin SB 70- 
130, ATA No. 32, dated January 2006. 


FAA AD Differences 


Note: This AD differs from the MCAI and/ 
or service information as follows: No 
differences. 


Other FAA AD Provisions 


Peg: - The following provisions also apply to 
s AD 

(1) Alternative Methods of Compliance 
(AMOCs): The Manager, Standards Staff, 
FAA, Small Airplane Directorate, ATTN: 
Albert J. Mercado, Aerospace Engineer, 901 
Locust, Room 301, Kansas City, Missouri 
64106; (816) 329-4119; fax: (816) 
329-4090, has the authority to approve 
AMOGCs for this AD, if requested using the 
procedures found in 14 CFR 39.19. 

(2) Airworthy Product: For any requirement 
in this AD to obtain corrective actions from 
a manufacturer or other source, use these 
actions if they are FAA-approved. Corrective 
actions are considered FAA-approved if they 
are approved by the State of Design Authority 
(or their delegated agent). You are required 
to assure the product is airworthy before it 
is returned to service. 

(3) Reporting Requirements: For any 
reporting requirement in this AD, under the 
provisions of the Paperwork Reduction Act 
(44 U.S.C. 3501 et seq.), the Office of 
Management and Budget (OMB) has 
approved the information collection 
requirements and has assigned OMB Control 
Number 2120-0056. 


| 
| 
| | 
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Related Information 

(g) Refer to MCAI European Aviation 
Safety Agency (EASA) AD No. 2006-0085, 
dated April 12, 2006, and EADS SOCATA 
TBM Aircraft Mandatory Service Bulletin SB 
70-130, ATA No. 32, dated January 2006, for 
related information. 

Issued in Kansas City, Missouri, on 
December 15, 2006. 
Kim Smith, 
Manager, Small Airplane Directorate, Aircraft 
Certification Service. 
[FR Doc. E6—21929 Filed 12-21-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39° 


[Docket No. FAA-2006-26401; Directorate 
identifier 2006—CE-72-AD] 


RIN 2120-AA64 


Airworthiness Directives; B—N Group 
Ltd. BN—-2, BN-2A, BN-2B, BN-2T, and 
BN-2T-4R Series (All Individual 
Models Included in Type Certificate 
Data Sheet (TCDS) A17EU, Revision 
16, Dated December 9, 2002), and BN— 
2A—Mkill Trislander Series (All 
individual Models Included in Type 
Certificate Data Sheet (TCDS) A29EU, 
Revision 4, Dated December 9, 2002) 

. Airplanes 

AGENCY: Federal Aviation 
Administration (FAA), Department of 
Transportation (DOT). 

ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: We propose to adopt a new 
airworthiness directive (AD) for the 
products listed above. This proposed 
AD results from mandatory continuing 
airworthiness information (MCAI) 
issued by an aviation authority of 
another country to identify and correct 
an unsafe condition on an aviation 
product. The MCAI describes the unsafe 
condition as: “incidences have been 
reported to Britten-Norman Aircraft Ltd 
where cracks have been found in the 
inner shell of the pitot/static pressure 
heads. This could result in incorrect 
readings on the pressure 
instrumentation, e.g. altimeters, vertical 
speed indicators (rate-of-climb) and 
airspeed indicators.” The proposed AD 
would require actions that are intended 
to address the unsafe condition 
described in the MCAI. 

DATES: We must receive comments on 
this proposed AD by January 22, 2007. - 
ADDRESSES: You may send comments by 
any of the following methods: 


e DOT Docket Web Site: Go to http:// 
dms.dot.gov and follow the instructions 
for sending your comments 
electronically. 

e Fax: (202) 493-2251. 

e Mail: Docket Management Facility, 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL-401, Washington, DC 20590— 
0001. 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 


Examining the AD Docket 


You may examine the AD docket on 
the Internet at http://dms.dot.gov; or in 
person at the Docket Management 
Facility between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. The AD docket contains this 


proposed AD, the regulatory evaluation, 


any comments received, and other 
information. The street address for the 
Docket Office (telephone (800) 647— 
5227) is in the ADDRESSES section. 
Comments will be available in the AD 
docket shortly after receipt. 

FOR FURTHER INFORMATION CONTACT: 
Taylor B. Martin, Aerospace Engineer, 
FAA, Small Airplane Directorate, 901 
Locust, Room 301, Kansas City, 
Missouri 64106; telephone: (816) 329— 
4138; facsimile: (816) 329-4090. 
SUPPLEMENTARY INFORMATION: 


Streamlined Issuance of AD 


The FAA is implementing a new 
process for streamlining the issuance of 
ADs related to MCAI. The streamlined 
process will allow us to adopt MCAI 
safety requirements in a more efficient 
manner and will reduce safety risks to 
the public. This process continues to 
follow all FAA AD issuance processes to 
meet legal, economic, Administrative 
Procedure Act, and Federal Register 
requirements. We also continue to meet 
our technical decision-making 
responsibilities to identify and correct 
unsafe conditions on U.S.-certificated 
products. 

This proposed AD references the 
MCAI and related service information 
that we considered in forming the 
engineering basis to correct the unsafe 
condition. The proposed AD contains 
text copied from the MCAI and for this 
reason might not follow our plain 
language principles. 


Comments Invited 


We invite you to send any written 
relevant data, views, or arguments about 


this proposed AD. Send your comments 
to an address listed under the 
ADDRESSES section. Include ‘“‘Docket No. 
FAA-2006-—26401; Directorate Identifier 
2006—CE-72-—AD” at the beginning of 
your comments. We specifically invite 
comments on the overall regulatory, 
economic, environmental, and energy 
aspects of this proposed AD. We will 
consider all comments received by the 
closing date and may amend this 
proposed AD because of those 
comments. 

We will post all comments we 
receive, without change, to http:// 
dms.dot.gov, including any personal 
information you provide. We will also 
post a report summarizing each 
substantive verbal contact we receive 
about this proposed AD. 

Discussion 

The European Aviation Safety Agency 
(EASA), which is the Technical Agent 
for the Member States of the European 
Community, has issued EASA AD No. 
2006-0143, Effective Date: May 30, 
2006, referred to after this as ‘“‘the 
MCAYI’), to correct an unsafe condition 
for the specified products. The MCAI 
states: ‘‘incidences have been reported 
to Britten-Norman Aircraft Ltd. where 
cracks have been found in the inner 
shell of the pitot/static pressure heads. 
This could result in incorrect readings 
on the pressure instrumentation, e.g. 
altimeters, vertical speed indicators 
(rate-of-climb) and airspeed indicators. 
This condition has been determined to 
be potentially hazardous.” The MCAI 
requires an inspection procedure and a 
leak test procedure to detect cracks, and 
a check of the drain traps for moisture. 


Relevant Service Information 


B-N Group LTD has issued Service 
Bulletin SB 310 effective date March 1, 
2006. The actions described in this 
service information are intended to 
correct the unsafe condition identified 
in the MCAI. 


FAA’s Determination and Requirements 
of the Proposed AD 


This product has been approved by 
the aviation authority of another 
country, and is approved for operation 
in the United States. Pursuant to our 
bilateral agreement with this State of 
Design Authority, they have notified us ~ 
of the unsafe condition described in the 
MCAI and service information 
referenced above. We are proposing this 
AD because we evaluated all 
information and determined the unsafe 
condition exists and is likely to exist or 
develop on other products of the same 


type design. 


| 
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Differences Between This Proposed AD 
and the MCAI or Service Information 


We have reviewed the MCAI and 
related service information and, in 
general, agree with their substance. But 
we might have found it necessary to use 
different words from those in the MCAI 
to ensure the AD is clear for U.S. 


operators and is enforceable. In making — 


these changes, we do not intend to differ 
substantively from the information 
provided in the MCAI and related 
service information. 

We might also have proposed 
different actions.in this AD from those 
in the MCAI in order to follow FAA 
policies. Any such differences are . 
described in a separate paragraph of the 
proposed AD. These requirements, if 
ultimately adopted, will take 
precedence over the actions copied from 
the MCAI. 


Costs of Compliance 


Based on the service information, we 
estimate that this proposed AD would 
affect about 135 products of U.S. 
registry. We also estimate that it would 
take about 2 work-hours per product to 
comply with the proposed AD. The 
average labor rate is $80 per work-hour. 
Required parts would cost about 
$10,000 per product. Where the service 
information lists required parts costs 
that are covered under warranty, we 
have assumed that there will be no 
charge for these costs. As we do not 
control warranty coverage for affected 
parties, some parties may incur costs 
higher than estimated here. Based on 
these figures, we estimate the cost of the 
proposed AD on U.S. operators to be 
$1,371,600, or $10,160 per product. 


Authority for This Rulemaking 


Title 49 of the United States Code 
specifies the FAA’s authority to issue 
rules on aviation safety. Subtitle I, 
section 106, describes the authority of 
the FAA Administrator. “Subtitle VII: 
Aviation Programs,” describes in more 
detail the scope of the Agency’s 
authority. 

We are issuing this rulemaking under 
the authority described in “Subtitle VII, 
Part A, Subpart III, Section 44701: 
General requirements.” Under that 
section, Congress charges the FAA with 
promoting safe flight of civil aircraft in 
air commerce by prescribing regulations 
for practices, methods, and procedures 
the Administrator finds necessary for 
safety in air commerce. This regulation 
is within the scope of that authority 
because it addresses an unsafe condition 
that is likely to exist or develop on 
products identified in this rulemaking 
action. 


Regulatory Findings 

We determined that this proposed AD 
would not have federalism implications 
under Executive Order 13132. This 
proposed AD would not have a 
substantial direct effect on the States, on 
the relationship between the national 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government. 

For the reasons discussed above, I 
certify this proposed regulation: | 

1. Is not a “significant regulatory 
action” under Executive Order 12866; 

2. Is not a “significant rule” under the 
DOT Regulatory Policies and Procedures 
(44 FR 11034, February 26, 1979); and 

3. Will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

We prepared a regulatory evaluation 
of the estimated costs to comply with 
this proposed AD and placed it in the 
AD docket. 


List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety. 


The Proposed Amendment 


Accordingly, under the authority 
delegated to me by the Administrator, 
the FAA proposes to amend 14 CFR part 
39 as follows: 


PART 39—AIRWORTHINESS 
DIRECTIVES 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 49 U.S.C. 106(g), 40113, 44701. 


§39.13 [Amended] 
2. The FAA amends § 39.13 by adding 
the following new AD: 


B-N Group Ltd: Docket No. FAA—2006— 
26401; Directorate Identifier 2006—CE-— 
72—-AD. 


Comments Due Date 


(a) We must receive comments by January 
22, 2007. 


Affected ADs 


(b) None. 
Applicability 

(c) This AD applies to B—N Group Ltd BN— 
2, BN-2A, BN-2B, BN—2T, and BN—2T-4R 
Series (all individual models included in 
Type Certificate Data Sheet (TCDS) A17EU, 
Revision 16, dated December 9, 2002), and 
BN-2A-—MkIlll Trislander Series (all 
individual models included in TCDS A29EU, 
Revision 4, dated December 9, 2002) 


airplanes, certificated in any category. 


Reason 


(d) The mandatory continuing 
airworthiness information (MCAI) states: 
“incidences have been reported to Britten- 
Norman Aircraft Ltd. where cracks have been 
found in the inner shell of the pitot/static 
pressure heads. If not corrected this could 
result in incorrect readings on the pressure 
instrumentation, e.g. altimeters, vertical 
speed indicators (rate-of-climb) and airspeed 
indicators.” 

Actions and Compliance 

(e) Unless already done, do the following 
actions in accordance with B—N Group 
Service Bulletin 310, Issue 2, dated March 1, 
2006: 

(1) Within the next 60 days after the 
effective date of this AD, perform the 
inspection procedure and the leak test 
procedure as detailed in Section 6 Action, of 


’ B-N Service Bulletin 310 Issue 2. Repeat this 


inspection procedure and leak test 
procedures at intervals not to exceed 500 
hours. 

(2) In addition within 500 hours after the 
initial inspection, perform an initial 
inspection of the drain traps for moisture. 
Repeat this inspection at intervals not 
exceeding 500 hours. 

(3) Prior to further flight, correct, modify, 
or replace as specified in the service 
information. 


FAA AD Differences 


Note: This AD differs from the MCAI and/ 
or service information as follows: No 
differences. 


Other FAA AD Provisions 


(f) The following provisions also apply to 
this AD: 

(1) Alternative Methods of Compliance 
(AMOCs): The Manager, Standards Staff, 
FAA, ATTN: Taylor B. Martin, Aerospace 
Engineer, FAA, Small Airplane Directorate, 
901 Locust, Room 301, Kansas City, Missouri, 
64106; telephone: (816) 329-4138; facsimile: 
(816) 329-4090, has the authority to approve 
AMOGCs for this AD, if requested using the 
procedures found in 14 CFR 39.19. 

(2) Airworthy Product: For any 
requirement in this AD to obtain corrective 
actions from a manufacturer or other source, 
use these actions if they are FAA-approved. 
Corrective actions are considered FAA- 
approved if they are approved by the State 
of Design Authority (or their delegated 
agent). You are required to assure the product 
is airworthy before it is returned to service. 

(3) Reporting Requirements: For any 
reporting requirement in this AD, under the 
provisions of the Paperwork Reduction Act 
(44 U.S.C. 3501 et seq.), the Office of 
Management and Budget (OMB) has 
approved the information collection 
requirements and has assigned OMB Control 
Number 2120-0056. 


Related Information 


(g) Refer to MCAI European Aviation 
Safety Agency (EASA), AD No.: 2006-0143, 
dated May 30, 2006, and Britten-Norman 
Service Bulletin SB 310, dated March 1, 
2006, for related information. 
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Issued in Kansas City, Missouri, on 
December 15, 2006. 
Kim Smith, 
Manager, Small Airplane Directorate, Aircraft 
Certification Service. 
[FR Doc. E6—21924 Filed 12-21-06; 8:45 am] 
BILLING CODE 4910-13-P 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 71 

[Docket No. FAA-2006-—25944; Airspace 
Docket No. 06—-ACE-14] 

Proposed Establishment of Class E5 
Airspace; Potosi, MO 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: This notice proposes to 
amend Part 71 of the Federal Aviation 
Regulations (14 CFR Part 71) by 
establishing a Class E airspace area 
extending upward from 700 feet above 
the surface at Potosi, Washington 
County Airport, MO. 

DATES: Comments for inclusion in the 
Rules Docket must be received on or 
before January 15, 2007 


ADDRESSES: Send comments on this 
proposal to the Docket Management 
System, U.S. Department of 
Transportation, Room Plaza 401, 400 
Seventh Street, SW., Washington, DC 
20590-0001. You must identify the 
docket number FAA-—2006-—25944/ 
Airspace Docket No. 06—ACE-14, at the 
beginning of your comments. You may 
also submit comments on the Internet at 
http://dms.dot.gov. You may review the 
public docket containing the proposal, 
any comments received, and any final 
disposition in person in the Dockets 
Office between 9 a.m. and 5 p.m., 
Monday through Friday, except Federal 
holidays. The Docket Office (telephone 
1-800-647-5527) is on the plaza level 
of the Department of Transportation 
NASSIF Building at the above address. 


FOR FURTHER INFORMATION CONTACT: 
Grant Nichols, System Support, DOT 
Regional Headquarters Building, Federal 
Aviation Administration, 901 Locust 
Kansas City, MO 64106; telephone: 

(816) 329-2522. 


SUPPLEMENTARY INFORMATION: 
Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
_ or arguments, as they may desire. 
Comments that provide the factual basis 


supporting the views and suggestions 
presented are particularly helpful in 


- developing reasoned regulatory 


decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy-related 
aspects of the proposal. 
Communications should identify both 
docket numbers and be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Docket No. FAA—2006-—25944/Airspace 
Docket No. 06—ACE-14.”’ The postcard 
will be date/time stamped and returned 
to the commenter. 
Availability of NPRM’s 

An electronic copy of this document 
may be downloaded through the 
Internet at http://dms.dot.gov. Recently 
published rulemaking documents can 
also be accessed through the FAA’s web 
page at http://www.faa.gov or the 
Superintendent of Document’s web page 
at http://www.access.gpo.gov/nara. 

Additionally, any person may obtain 
a copy of this notice by submitting a 
request to the Federal Aviation 
Administration (FAA), Office of Air 
Traffic Airspace Management, ATA— 
400, 800 Independence Avenue, SW., 
Washington, DC 20591, or by calling 
(202) 267-8783. Communications must 
identify both docket numbers for this 
notice. Persons interested in being 
placed on a mailing list for future 
NPRM’s should contact the FAA’s 
Office of Rulemaking (202) 267-9677, to 
request a copy of Advisory Circular No. 
11-2A, Notice of Proposed Rulemaking 
Distribution System, which describes 
the application procedure. 


The Proposal 


This notice proposes to amend Part 71 
of the Federal Aviation Regulations (14 
CFR Part 71) by establishing a Class E 
airspace area extending upward from 
700 feet above the surface at Potosi, 
Washington County Airport, MO. The 
establishment of Area Navigation 
(RNAV) Global Positioning System 
(GPS) Instrument Approach Procedures 
(IAP) to runways 2 and 20 have made 
this action necessary. The intended 
effect of this proposal is to provide 
adequate controlled airspace for 
Instrument Flight Rules operations at 
Potosi, Washington County Airport, 
MO. The area would be depicted on 
appropriate aeronautical charts. 

Class E airspace areas extending 
upward from 700 feet or more above the 


surface of the earth are published in 
Paragraph 6005 of FAA Order 7400.9P, 
dated September 1, 2006, and effective 
September 16, 2006, which is 
incorporated by reference in 14 CFR 
71.1. The Class E airspace designations 
listed in this document would be 
published subsequently in the Order. 
The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore, (1) Is not a “significant 
regulatory action’”’ under Executive 
Order 12866; (2) is not a “‘significant 
rule” under DOT Regulatory Policies 


_and Procedures (44 FR 11034; February 


26, 1979); and (3) does not warrant 
preparation of a Regulatory Evaluation 
as the anticipated impact is so minimal. 
Since this is a routine matter that will 
only affect air traffic procedures and air 
navigation, it is certified that this rule, 
when promulgated, will not have a 
significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

This proposed rulemaking is 
promulgated under the authority 
described in Subtitle VII, Part A, 
Subpart I, Section 40103. Under that 
section, the FAA is charged with 
prescribing regulations to assign the use 
of the airspace necessary to ensure the 
safety of aircraft and the efficient use of 
airspace. This proposed regulation is 
within the scope of that authority since 
it would contain aircraft executing 
instrument approach procedures to 
Potosi, Washington County Airport, 
MO. 


List of Subjects in 14 CFR Part 71 


Airspace Incorporation by reference, 
Navigation (Air). 


The Proposed Admendment 


In consideration of the foregoing, the 
Federal Aviation Administration 
proposes to amend 14 CFR part 71 as 
follows: 


PART 71—DESIGNATION OF CLASS A, 
CLASS B, CLASS C, CLASS D, AND . 
CLASS E AIRSPACE AREAS; 
AIRWAYS; ROUTES; AND REPORTING 
POINTS 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 106(g); 40103, 40113, 
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959- 
1963 Comp., p. 389. 


§71.1 [Amended] 
2. The incorporation by reference in 
14 CFR 71.1 of Federal Aviation 
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Administration order 7400.9P, Airspace 
Designations and Reporting Points, 
dated September 1, 2006, and effective 
September 15, 2006, is amended as 
follows: 

Paragraph 6005 Class E airspace areas 
extending upward from 700 feet or more 
‘above the surface of the earth. 


* * * * * 


ACE MOES Potosi, MO 


Potosi, Washington County Airport, MO 
(Lat. 37°55’45” N., long. 90°43’53” W.) 


That airspace extending upward from 700 
feet above the surface within a 6.4-mile 
radius of Potosi, Washington County Airport, 
MO. 


* * * * * 


Issued in Fort Worth, TX, on December Ti, 
2006. 


Donald R. Smith, 


’ Manager, System Support Group, ATO 
Central Service Area. 


[FR Doc. 06-9827 Filed 12-21-06; 8:45 am] 
BILLING CODE 4910-13-M 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


26 CFR Part 1 
[REG-161919—-05] 
RIN 1545—BF25 


Guidance Necessary To Facilitate 
Business Electronic Filing Under 
Section 1561 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 

ACTION: Notice of proposed rulemaking 
by cross-reference to temporary 
regulations. 


SUMMARY: In the Rules and Regulations 
section of this issue of the Federal 
Register, the IRS is issuing temporary 
regulations that affect component 
members of controlled groups of 
corporations and consolidated groups 
filing life-nonlife Federal income tax 
returns. They provide guidance 
regarding the apportionment of tax 
benefit items and the amount and type 
of information these members are 
required to submit with their returns. 
The text of those regulations also serves 
as the text of these proposed 
regulations. 


DATES: Written or electronic comments, 
and a request for a public hearing, must 
be received by March 22, 2007. — 
ADDRESSES: Send submissions to: 
CC:PA:LPD:PR (REG—161919—05), Room 
5203, Internal Revenue Service, P.O. 
Box 7604, Ben Franklin Station, 


Washington, DC 20044. Submissions 
may be hand-delivered Monday through 
Friday between the hours of 8 a.m. and 
4 p.m. to CC:PA:LPD:PR (REG—161919— 
05), Courier’s Desk, Internal Revenue 
Service, 1111 Constitution Avenue, 
NW., Washington, DC, or sent 
electronically, via the IRS Internet site 
at http://www.irs.gov/regs or via the 
Federal eRulemaking Portal at 
www.regulations.gov (indicate IRS and 
REG—161919—05). 

FOR FURTHER INFORMATION CONTACT: 
Concerning the proposed regulations, _ 
Grid Glyer, (202) 622-7930, concerning 
submissions of comments and requests 
for public hearings, Kelly Banks (202) 
622-7180 (not toll-free numbers). 


SUPPLEMENTARY INFORMATION: 


Background and Explanation of 
Provisions 

Temporary regulations in the Rules 
and Regulations section of this issue of 
the Federal Register amend 26 CFR part 
1 to add §§ 1.1502—43T, 1.1561-1T, 
1.1561-2T and 1.1561-3T, and amend 
§§ 1.1502-47T and 1.1563-1T. The text 
of those temporary regulations also 
serves as the text of these proposed 
regulations. The preamble to the 
temporary regulations explains the 
amendments. 
Special Analyses 

It has been determined that this notice 
of proposed rulemaking is not a 
significant regulatory action as defined 
in Executive Order 12866. Therefore, a 
regulatory assessment is not required. It 
has also been determined that section 
553(b) of the Administrative Procedure 
Act (5 U.S.C. chapter 5) does not apply 
to the following proposed regulations, 
§§ 1.1561-1, 1.1561-3 and 1.15631, 
and because these regulations do not 
impose a collection of information on 
small entities, the Regulatory Flexibility 
Act (5 U.S.C. chapter 6) does not apply. 
With respect to the following proposed 
regulations, §§ 1.1502—43, 1.1502—47 
and 1.1561-2, it is hereby certified that 
these regulations will not have a 
significant economic impact on a 
substantial number of small entities. 
This certification is based on the fact 
that these regulations primarily affect 
large corporations (which are members 
of either controlled or consolidated 
groups). Therefore, a regulatory 
flexibility analysis is not required. 
Pursuant to section 7805(f) of the 
Internal Revenue Code, this notice of 
proposed rulemaking will be submitted 
to the Chief Counsel for Advocacy of the 
Small Business Administration for 
comment on their impact on small 
business. 


Comments and Requests for a Public 
Hearing 

Before these proposed regulations are 
adopted as final regulations, 
consideration will be given to any 
written comments (a signed original and 
eight (8) copies) or electronic comments 
that are submitted timely to the IRS. All 
comments will be available for public 
inspection and copying. A public 
hearing may be scheduled if requested 
in writing by any person that timely 
submits written or electronic comments. 
If a public hearing is scheduled, notice 
of the date, time, and place for the 
public hearing will be published in the 
Federal Register. 


Drafting Information 


The principal author of these 
regulations is Grid Glyer of the Office of 
Associate Chief Counsel (Corporate). 
Other personnel from the Treasury 
Department and the IRS participated 4 in 
their development. 


List of Subjects in 26 CFR Part 1 


Income taxes, Reporting and 
recordkeeping requirements. 


Proposed Amendments to the 
Regulations 

Accordingly, 26 CFR part 1 is 
proposed to be amended as follows: 


PART 1—INCOME TAXES 


Paragraph 1. The authority citation 
for part 1 continues to read, in part, as 
follows: 


Authority: 26 U.S.C. 7805 * * * 


Par. 2. Section 1.1502—43 is amended 
by revising paragraph (d) and adding 
paragraph (e) to read as follows: 


§1.1502-43 Consolidated accumulated 
earnings tax. 

[The text of the proposed amendment 
to § 1.1502—43 is the same as the text for 
§ 1.1502-43T published elsewhere in 
this issue of the Federal Register]. 

Par. 3. Section 1.1502-47 is amended 
by revising paragraph (s) and adding 
paragraph (t) to read as follows: 


§1.1502-47 Consolidated returns by life- 
nonlife groups. 

[The text of the proposed amendment 
to § 1.1502-47 is the same as the text for 
§ 1.1502-47T published elsewhere in 
this issue of the Federal Register]. 

Par. 4. Section 1.1561—1 is added to 
read as follows: 


§1.1561-1 General rules regarding certain 
tax benefits available to the component 
members of a controlled group of 
corporations. 

[The text of the proposed § 1.1561-1 
is the same as the text for § 1.1561—-1T 
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published elsewhere in this issue of the 
Federal Register]. 

Par. 5. Section 1.1561—2 is amended 
by revising paragraphs (a), (b), (c) and 
(d) and adding paragraph (f) to read as 
follows: 


§1.1561-2 Determination of amount of tax 
benefits. 

[The text of the proposed amendment 
to § 1.1561—2 is the same as the text for 
1.1561-2T published elsewhere in this 
issue of the Federal Register]. 

Par. 6. Section 1.1561-3 is added to 
read as follows: 


§1.1561-3 Allocating the section 1561(a) 
tax items. 

[The text of the proposed § 1.1561-3 
is the same as the text for § 1.1561—-3T 
published elsewhere in this issue of the 
Federal Register]. 

Par. 7. Section 1.1563—1 is added to 
read as follows: 


§1.1563—1 Definition of controlled group 
of corporations and component members. 

[The text of the proposed § 1.1563-1 
is the same as the text for § 1.1563—1T 
published elsewhere in this issue of the 
Federal Register]. 


Mark E. Matthews, 


Deputy Commissioner for Services and 
Enforcement. 


[FR Doc. 06-9757 Filed 12-21-06; 8:45 am] 
BILLING CODE 4830-01-P 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 


26 CFR Part 1 


[REG-146893-02; REG-115037-00; REG- 
138603-03] 


RIN 1545-BB31, 1545-AY38, 1545-BC52 


Treatment of Services Under Section 
482 Allocation of Income and 
Deductions From Intangibies 
Stewardship Expense; Correction 


AGENCY: Internal Revenue Service (IRS), 
Treasury. 

ACTION: Correction to notice of proposed 
rulemaking by cross-reference to 
temporary regulations, notice of 
proposed rulemaking, and notice of 
public hearing. 


SUMMARY: This document contains 
corrections to a notice of proposed 
rulemaking by cross-reference to 
temporary regulations, notice of 
proposed rulemaking, and notice of 
public hearing that was published in the 
Federal Register on Friday, August 4, 
2006 (71 FR 44247) relating to the 
treatment of controlled services. 


transactions under section 482. These 
regulations also provide guidance 
regarding the allocation of income from 
intangibles, in particular with respect to 
contributions by a controlled party to 
the value of an intangible owned by 
another controlled party, as it relates to 
controlled services transactions, and 
modify the regulations under section 
861 concerning stewardship expenses to 
be consistent with the changes made to 
the regulations under section 482. 


FOR FURTHER INFORMATION CONTACT: 
Thomas A. Vidano, (202) 435-5265, or 
Carol B. Tan (202) 435-5159, for matters 
relating to section 482, and David F. 
Bergkuist, (202) 622-3850, for matters 
relating to stewardship expenses (not 
toll-free numbers). 


SUPPLEMENTARY INFORMATION: 


Background 


The notice of proposed rulemaking 
(REG—146893—02, REG—115037-—00 and 
REG—138603-03) by cross-reference to 
temporary regulations that is the subject 
of this correction is under section 482 
and 861 of the Internal Revenue Code. 


Need for Correction 


As published, the notice of proposed 
rulemaking (REG—146893-02, REG-— 
11503700 and REG—138603-03) by 
cross-reference to temporary regulations 
contains errors that may prove to be 
misleading and are in need of 
clarification. 


Correction of Publication 


Accordingly, the notice of proposed 
rulemaking (REG—146893-02, REG— 
138603-—03 and REG—115037-00) by 
cross-reference to temporary regulations 
that were the subject of FR Doc. 06- 
6674, is corrected as follows: 

1. On page 44247, column 2, in the 
heading, the subject ‘““Treatment of 
Services Under Section 482 Allocation 
of Income and Deductions From 
Intangibles Stewardship Expense”’ is 
corrected to read, ‘“Treatment of 
Services Under Section 482; Allocation 
of Income and Deductions From 
Intangibles; and Apportionment of 
Stewardship Expense”. 

2. On page 44248, column 2, 
instructional Par. 3., number 2 is 
corrected to read as follows: 

“2. Paragraphs (d)(3)(ii)(C), Example 
4, Example 5, Example 6 and (j)(6) are 
added.” 


§1.482-1 [Corrected] 

3. On page 44248, column 3, § 1.482- 
1(j), lines 2 and 3, the language 
“amendment to § 1.482—1(j) is the same 
as the text of § 1.482-1T(j)(1) and (2)”’ is 
corrected to read ‘‘amendment to 


§ 1.482-1(j)(6) is the same as the text of 
§ 1.482-1T(j)(6)”. 


§1.482-8 [Corrected] 

4. On page 44249, column 2, § 1.482- 
8(a), line 1, the language “‘(a) Example 
10. Cost of services plus”’ is corrected to 
read “(b) * * * Example 10. Cost of 
services plus”. 

5. On page 44249, column 2, § 1.482- 
8, paragraph (b) following Example 12. 
is removed. 


§1.482-9 [Corrected] 

6. On page 44249, column 2, § 1.482- 
9(m)(6), last line, the language 
“operation as defined in § 1.482-8” is 
corrected to read ‘‘operation as defined 
in the proposed § 1.482-8.”’. 


§1.861-8 [Corrected] 

7. On page 44249, column 3, § 1.861- 
8(f)(4), line 3, the language ‘‘same as the 
text of § 1.861—8T(c)(4)(i)” is corrected 
to read ‘‘same as the text of § 1.861— 
8T(f)(4)(i)”. 

8. On page 44249, column 3, § 1.861-— 
8(h), line 3, the language ‘‘as the text of 
§ 1.861—8T(h)(1) published”’ is corrected 
to read “‘as the text of § 1.861—8T(h) 
published”. 


Cynthia Grigsby, 

Senior Federal Register Liaison Officer, Legal 
Processing Division, Associate Chief Counsel 
(Procedure and Administration). 


[FR Doc. E6—21909 Filed 12—21—06; 8:45 am] 
BILLING CODE 4830-01-P 


ENVIRONMENTAL PROTECTION 
AGENCY 

40 CFR Part 63 
[EPA—-HQ—OAR-2002-0093; FRL-8260-6] 
RIN 2060-AN10 

National Emission Standards for 
Hazardous Air Pollutants: Surface 


Coating of Automobiles and Light-Duty 
Trucks 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: On April 26, 2004, EPA 
issued the National Emission Standards 
for Hazardous Air Pollutants: Surface 
Coating of Automobiles and Light-Duty 
Trucks (Automobiles and Light-Duty 
Trucks NESHAP) under section 112(d) 
of the Clean Air Act. We are proposing 
to amend the final rule to provide the 
option of including surface coating of 
heavier motor vehicles under this rule. 
This action also proposes to amend the 
National Emission Standards for 
Hazardous Air Pollutants for Surface 
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Coating of Miscellaneous Metal Parts 
and Products (Miscellaneous Metal 
Parts NESHAP) and the National 
Emission Standards for Hazardous Air 
Pollutants for Surface Coating of Plastic 
Parts and Products (Plastic Parts 
NESHAP) to maintain consistency 
between these rules and the 
Automobiles and Light-Duty Trucks 
NESHAP. These proposed amendments 
appear in the Rules and Regulations 
Section of this Federal Register as a 
direct final rule. 


DATES: Comments. Written comments 
must be received on or before January 
22, 2007 unless a public hearing is 
requested by January 2, 2007. If a public 
hearing is requested, written comments 
must be received on or before February 
5, 2007. 

Public Hearing. If anyone contacts 
EPA requesting to speak at a public 
hearing, a public hearing will be held on 
January 8, 2007. 

ADDRESSES: Submit your comments, 
identified by Docket ID No. EPA-HQ- - 
OAR-2002-0093, by one of the 
following methods: 

e http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

e E-mail: a-and-r-docket@epa.gov and 
salman.dave@epa.gov. 

e Fax: (202) 566—1741 and (919) 541- 
0246. 

e Mail: U.S. Postal Service, send 
comments to: Air and Radiation Docket 
(6102T), 1200 Pennsylvania Avenue, 
NW., Washington, DC 20460. Please 
include a total of two copies. 

e Hand Delivery: In person or by 
courier, deliver comments to: Air and 
Radiation Docket (6102T), EPA West, 
Room B—102, 1301 Constitution 
Avenue, NW., Washington, DC 20004. 
Such deliveries are only accepted 
during the Docket’s normal hours of 
operation, and special arrangements _ 
should be made for deliveries of boxed 
information. Please include a total of 
two copies. 

We request that you also send a 
separate copy of each comment to the 
contact person listed below (see FOR 
FURTHER INFORMATION CONTACT). 

Instructions: Direct your comments to 
Docket ID No. EPA-HQ—OAR-2002- 
0093. EPA’s policy is that all comments 
received will be included in the public 
docket without change and may be 
made available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be confidential business 
information (CBJ) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 


consider to be CBI or otherwise 
protected through www.regulations.gov 
or e-mail. Send or deliver information 
identified as CBI only to the following 
address: Mr. Roberto Morales, OAQPS 
Document Control Officer, EPA (C404— 
02), Attention Docket ID No. EPA—HQ— 
OAR-2004—0441, Research Triangle 
Park, NC 27711. Clearly mark the part 
or all of the information that you claim 
to be CBI. 

The www.regulations.gov Web site is 
an “anonymous access”’ system, which 
means EPA will not know your identity 
or contact information unless you 
provide it in the body of your comment. 
If you send an e-mail comment directly 
to EPA without going through 
www.regulations.gov, your e-mail 
address will be automatically captured 
and included as part of the comment 
that is placed in the public docket and 
made available on the Internet. If you 
submit an electronic comment, EPA. 
recommends that youinclude your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 


-able to consider your comment. 


Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. For additional information 
about EPA’s public docket, visit the EPA 
Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 

Docket: All documents in the docket 
are listed in the www.regulations.gov 
index. Although listed in the index, 
some information is not publicly 
available, e.g., CBI or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, will be publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically in http:// 
www.regulations.gov or in hard copy at 
the Air and Radiation Docket, Docket ID 
No. EPA-HQ-QAR-2002-0093, EPA 
West, Room B—102, 1301 Constitution 
Ave., NW., Washington, DC. The Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, 
excluding legal holidays. The telephone 
number for the Public Reading Room is 
(202) 566-1744, and the telephone 
number for the EPA Docket Center is 
(202) 566-1742. 


Note: The EPA Docket Center suffered 
damage due to flooding during the last week 
of June 2006. The Docket Center is 
continuing to operate. However, during the 
cleanup, there will be temporary changes to 
Docket Center telephone numbers, addresses, 
and hours of operation for people who wish 


to make hand deliveries or visit the Public 
Reading Room to view documents. Consult 
EPA’s Federal Register notice at 71 FR 38147 
(July 5, 2006) or the EPA Web site at 
www.epa.gov/epahome/dockets.htm for 
current information on docket operations, . 
locations, and telephone numbers. The 
Docket Center’s mailing address for U.S. mail 
and the procedure for submitting comments 
to www.regulations.gov are not affected by 
the flooding and will remain the same. 


Public Hearing. If a public hearing is 
held, it will be held at 10 a.m. at the 
EPA’s Environmental Research Center 
Auditorium, Research Triangle Park, 
NC, or at an alternate site nearby. 


FOR FURTHER INFORMATION CONTACT: For 
further information contact Mr. David 
Salman, EPA, Office of Air Quality 
Planning and Standards, Sector Policies 
_and Programs Division, Coatings and 
Chemicals Group (E143—01), Research 
Triangle Park, NC 27711; telephone 
number (919) 541-0859; fax number 
(919) 541-0246; e-mail address: 
salman.dave@epa.gov. 


SUPPLEMENTARY INFORMATION: 

Regulated Entities. Categories and 
entities potentially regulated by this 
action include: 


Examples of poten- 
tially regulated enti- 
ties 


NAICS* 


336111 | Automobile manu- 
facturing. 

Light truck and utility 
vehicle manufac- 
turing. 

Motor vehicle body 
manufacturing. 

Heavy duty truck 

manufacturing. 

*North American Industry Classification 
System. 

This table is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
regulated by this action. To determine 
whether your facility is regulated by this 
action, you should examine the 
applicability criteria of the rule. If you 
have any questions regarding the 
applicability of this action to a 
particular entity, consult the person 
listed in the preceding FOR FURTHER 
INFORMATION CONTACT section. 

Submitting CBI. Do not submit 
information which you claim to be CBI 
to EPA through www.regulations.gov or 
e-mail. Clearly mark the part or all of 
the information that you claim to be 
CBI. For CBI information in a disk or 
CD-ROM that you mail to EPA, mark 
the outside of the disk or CD-ROM as 
CBI and then identify electronically 
within the disk or CD-ROM the specific 
information that is claimed as CBI. 


industry .... 
336112 


336211 
336120 
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Information so marked will not be 
disclosed except in accordance with 
procedures set forth in 40 CFR part 2. 
In addition to one complete version of 
the comment that includes information 
claimed as CBI, a copy of the comment 
that does not contain the information 
claimed as CBI must be submitted for 
inclusion in the public docket. 

Public Hearing. Persons interested in 
presenting oral testimony or inquiring 
as to whether a hearing is to be held 
should contact Mr. David Salman, EPA, 
Office of Air Quality Planning and 
Standards, Sector Policies and Programs 
Division, Coatings and Chemicals Group 
(E143-01), Research Triangle Park, NC 
27711, telephone number (919) 541-— 
0859, e-mail address: 
salman.dave@epa.gov, at least 2 days in 
advance of the potential date of the 
public hearing. Persons interested in 
attending the public hearing must also 
call Mr. Salman to verify the time, date, 
and location of the hearing. The public 
hearing will provide interested parties 
the opportunity to present data, views, 
or arguments concerning these proposed 
emission standards. 

World Wide Web (WWW). In addition 
to being available in the docket, an 
electronic copy of today’s proposal will 
also be available through the WWW. 
Following the Administrator’s signature, 
a copy of this action will be posted on 
EPA’s Technology Transfer Network 
(TTN) policy and guidance page for 
newly proposed or promulgated rules at 
http://www.epa.gov/ttn/oarpg/. The 
TTN at EPA’s Web site provides 
information and technology exchange in 
various areas of air pollution control. 

Direct Final Rule. A direct final rule 
identical to this proposal is published in 
the Rules and Regulations section of 
today’s Federal Register. For further 
supplementary information, the detailed 
rationale for the proposal and the 
regulatory revisions, see the direct final 
rul 


e. 

We are taking direct final action 
because we view the amendments as 
noncontroversial and anticipate no 
adverse comments. We have explained 
our reasons for the amendments in the 
preamble to the direct final rule. If we 
receive no material adverse comments, 
we will take no further action on the 
proposed rule. If we receive material 
adverse comments, we will withdraw 
only the amendments, sections, or 
paragraphs of the direct final rule on 
which we received material adverse 
comments. We will publish a timely 
withdrawal in the Federal Register 
indicating which will become effective 
and which are being withdrawn. If part 
or all of the direct final rule in the Rules 
and Regulations section of today’s 


Federal Register is withdrawn, all 
comments pertaining to those 
provisions will be addressed in a 
subsequent final rule based on the 
proposed rule. We will not institute a 
second comment period on today’s 
proposed rule. Any parties interested in 
commenting must do so at this time. 


Statutory and Executive Order Reviews 


For a complete discussion of all of the 
administrative requirements applicable 
to this action, see the direct final rule in 
the Rules and Regulations section of 
today’s Federal Register. 


Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 

For purposes of assessing the impact 
of today’s proposed rule amendments 
on small entities, a small entity is 
defined as: (1) A small business 
according to Small Business 
Administration size standards for 
companies identified by NAICS codes 
336111 (automobile manufacturing) and 
336112 (light truck and utility vehicle 
manufacturing) with 1,000 or fewer 
employees; (2) a small governmental 
jurisdiction that is a government or a 
city, county, town, school district or 
special district with a population of less 
than 50,000; and (3) a small 
organization that is any not-for-profit 
enterprise which is independently 
owned and operated and is not 
dominant in its field. Based on the 
above definition, there are no small 
entities presently engaged in automobile 
and light-duty truck surface coating. 


After considering the economic 
impacts of today’s proposed rule 
amendments on small entities, I certify 
that this action will not have a 
significant economic impact on a 
substantial number of small entities. 


. This is based on the observation that the 


final rule affects no small entities since 
none are engaged in the surface coating 
of automobiles and light-duty trucks. 
We continue to be interested in the 
potential impacts of the proposed rule 
amendments on small entities and 
welcome comments on issues related to 


‘such impacts. 


List of Subjects in 40 CFR Part 63 
Environmental protection, Air 
pollution control, Hazardous 
substances, Reporting and 
recordkeeping requirements. 
Dated: December 18, 2006. 
Stephen L. Johnson, 
Administrator. 
{FR Doc. E6-21974 Filed 12-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


50 CFR Part 660 
[I.D. 121806A] 


Pacific Fishery Management Council; 
Public Meetings and Hearings 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 
ACTION: Notice of availability of reports; 
public meetings, and hearings. 


SUMMARY: The Pacific Fishery 
Management Council (Council) has 
begun its annual preseason management 
process for the 2007 ocean salmon 
fisheries. This document announces the 
availability of Council documents as 
well as the dates and locations of 
Council meetings and public hearings 
comprising the Council’s complete 
schedule of events for determining the 
annual proposed and final 
modifications to ocean salmon fishery 
management measures. The agendas for 
the March and April 2007 Council 
meetings will be published in 
subsequent Federal Register documents 
prior to the actual meetings. 

DATES: Written comments on the salmon 
management options must be received 
by March 27, 2007, at 4:30 p.m. Pacific 
Time. 

ADDRESSES: Documents will be available 
from the Pacific Fishery Management 
Council at the following address: 

e Pacific Fishery Management 
Council, 7700 NE Ambassador Place, 
Suite 101, Portland, OR 97220. 

Comments may be submitted to the 
council in the following forms: 

e Mail: Mr. Donald Hansen, Chairman, 
Pacific Fishery Management Council, 
7700 NE Ambassador Place, Suite 101, 
Portland, OR 97220-1384, telephone: 
503-820-2280 (voice) or 503-820-2299 
(fax). 

e E-mail: PFMC.comments@noaa.gov. 

e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
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instructions for submitting comments, 
and include the I.D. number in the 
_ subject line of the message. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Chuck Tracy, telephone: 503—820—2280. 


SUPPLEMENTARY INFORMATION: 


Schedule for Document Completion and 
Availability 


February 27, 2007: “Review of 2006 
Ocean Salmon Fisheries” and 
“Preseason Report I-Stock Abundance 
Analysis for 2007 Ocean Salmon 
Fisheries” will be available to the public 
from the Council office and posted on 
the Council website at http:// 
www.pcouncil.org. 

March 20, 2007: ‘‘Preseason Report II- 
Analysis of Proposed Regulatory 
Options for 2007 Ocean Salmon 
Fisheries” and public hearing schedule 
will be mailed to the public and posted 
on the Council website at http:// 
www.pcouncil.org. The report will 
include a description of the adopted 
salmon management options and a 
summary of their biological and 
economic impacts. 


April 20, 2007: Council adopted 
ocean salmon fishing management 
measures will be posted on the Council 
website at http://www.pcouncil.org. 


May 1, 2007: Federal regulations will 
be implemented and ‘‘Preseason Report 
IlI-Analysis of Council-Adopted Ocean 
Salmon Management Measures for 2007 
Ocean Salmon Fisheries” will be 
available from the Council office and 
posted on the Council web site at http:// 
www.pcouncil.org. 


Meetings and Hearings 

January 16-19, 2007: The Salmon 
Technical Team (STT) will meet at the 
Council office in a public work session 
to draft ‘‘Review of 2006 Ocean Salmon 
Fisheries’’ and to consider any other 
estimation or methodology issues 
pertinent to the 2007 ocean salmon 
fisheries. 

February 6—9, 2007: The STT will 
meet at the Council office in a public 
work session to draft “Preseason Report 
I-Stock Abundance Analysis for 2007 
Ocean Salmon Fisheries” and to 
consider any other estimation or 
methodology issues pertinent to the 
2007 ocean salmon fisheries. 

March 4—9, 2007: The Council and 
advisory entities will meet at the 
Doubletree Hotel Sacramento, 2001 
Point West Way, Sacramento, CA 95815, 
Phone: 916-929-8855, to adopt the 2007 
salmon management options for public 
review. 

March 26-27, 2007: Public hearings 
will be held to receive comments on the 
proposed ocean salmon fishery 
management options adopted by the 
Council. All public hearings begin at 7 
p.m. at the following locations: 

March 26, 2007: Chateau Westport, 
Beach Room, 710 W Hancock, Westport, 
WA 98595, telephone 360—268—9101. 

March 26, 2007: Red Lion Hotel, 
South Umpqua Room, 1313 N Bayshore 
Drive, Coos Bay, OR 97420, telephone 
541-267-4141. 

March 27, 2007: Hilton Sonoma Wine 
Country,.3555 Round Barn Boulevard, 
Santa Rosa, CA 95403, telephone 707- 
523-7555. 

April 1-6, 2007: Council and advisory 
entities meet at the Seattle Marriott 


Hotel, Sea Tac, 3201 S. 176th Street 
Seattle, WA 98188 Phone: 206—241-— 
2000, to adopt 2007 management 
measures for implementation by NMFS. 


April 3, 2007: Testimony on the 
management options is taken during the 
Council meeting at the Seattle Marriott 
Hotel, Seattle, WA. 


Although non emergency issues not 
contained in the STT meeting agendas 
may come before the STT for 
discussion, those issues may not be the 
subject of formal STT action during 
these meetings. STT action will be 
restricted to those issues specifically 
listed in this document and to any 
issues arising after publication of this 
document requiring emergency action 
under section 305(c) of the Magnuson- 
Stevens Fishery Conservation and 
Management Act, provided the public 
has been notified of the STT’s intent to 
take final action to address the 
emergency. 


Special Accommodations 


The meetings are physically 
accessible to people with disabilities. 
Requests for sign language 
interpretation or other auxiliary aids 
should be directed to Ms. Carolyn Porter 
at 503—820—2280 (voice), or 503—820— 
2299 (fax) at least five days prior to the 
meeting date. 


Dated: December 18, 2006. 
Alan D. Risenhoover, 


Director, Office of Sustainable Fisheries, 
National Marine Fisheries Service. 

[FR Doc. E6—21980 Filed 12—21—06; 8:45 am] 
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DEPARTMENT OF AGRICULTURE 


Submission for OMB Review; 
Comment Request 


December 19, 2006. 

The Department of Agriculture has 
submitted the following information 
collection requirement(s) to OMB for 
review and clearance under the 
Paperwork Reduction Act of 1995, 
Public Law 104-13. Comments ~ 
regarding (a) whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of burden including the validity of the 
methodology and assumptions used; (c) 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology should be addressed to: Desk 
Officer for Agriculture, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
(OMB), 
OIRA_Submission@OMB.EOP.GOV or 
fax (202) 395-5806 and to Departmental 
Clearance Office, USDA, OCIO, Mail 
Stop 7602, Washington, DC 20250- 
7602. Comments regarding these 
information collections are best assured 
of having their full effect if received 
within 30 days of this notification. 
Copies of the submission(s) may be 
obtained by calling (202) 720-8958. 

An agency may not conduct or 
sponsor a collection of information 
unless the collection of information 
displays a currently valid OMB control 
number and the agency informs 
potential persons who are to respond to 
the collection of information that such 
persons are not required to respond to 


the collection of information unless it 
displays a currently valid OMB control 
number. 


Animal and Plant Health Inspection 
Service 

‘Title: Customer Service Survey 
Project. 


OMB Control. Number: 0579—NEW. 


Summary of Collection: The Animal 
and Plant Health Inspection Service 
(APHIS) regulates, and provides services 
related to, the importation, interstate 
movement, and exportation of animals, 
animal products, and other articles to 
prevent the spread of pests and diseases 
of livestock. Veterinary Services (VS) is 
the unit that carries out these activities 
to protect animal health. VS plans to 
conduct a customer Service survey. VS 
needs to collect information which can 
be used to identify and correct 
shortcomings in the delivery of its 
services. The survey would be in the 
form of a short questionnaire that VS 
would present to individuals who use 
its services. 


Need And Use of The Information: 
Data collected, analyzed, and 
interpreted concerning the Customer 
Service Survey will be used to evaluate 
and improve service delivery in area 
offices and import/export facilities. The 
information is to be used by Veterinary 
Services managers, and Supervisory 
Veterinary Medical Officers to revise 
programs and procedures and to request 
training for Veterinary Service 
employees who provide services to 
customers and stakeholders. If this data 
is not collected VS offices will lose a 
measurement tool for evaluating and 
improving services provided to the 
public. 


Description Of Respondents: Farms; 
Individuals or households; Business or 
other for-profit. 


Number Of Respondents: 5,000. 


Frequency Of Responses: Reporting: 
On occasion. 


Total Burden Hours: 415. 
Ruth Brown, 


~ Departmental Information Collection 


Clearance Officer. 
[FR Doc. E6-21965 Filed 12-21-06; 8:45 am] 
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DEPARTMENT OF AGRICULTURE 


Submission for OMB Review; 
Comment Request 


December 19, 2006. 

The Department of Agriculture has 
submitted the following information 
collection requirement(s) to OMB for 
review and clearance under the 
Paperwork Reduction Act of 1995, 
Public Law 104~13. Comments 
regarding (a) whether the collection of 
information is necessary for the proper 
performance of the functions of the 
agency, including whether the 
information will have practical utility; 
(b) the accuracy of the agency’s estimate 
of burden including the validity of the 
methodology and assumptions used; (c) 
ways to enhance the quality, utility and 
clarity of the information to be 
collected; (d) ways to minimize the 
burden of the collection of information 
on those who are to respond, including 
through the use of appropriate 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology should be addressed to: Desk 
Officer for Agriculture, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget 
(OMB), 
OIRA__Submission@OMB.EOP.GOV or 
fax (202) 395-5806 and to Departmental 
Clearance Office, USDA, OCIO, Mail 
Stop 7602, Washington, DC 20250- 
7602. Comments regarding these 
information collections are best assured 
of having their full effect if received 
within 30 days of this notification. 
Copies of the submission(s) may be 
obtained by calling (202) 720-8958. 

An agency may not conduct or 
sponsor a collection of information 
unless the collection of information 
displays a currently valid OMB control 
number and the agency informs 
potential persons who are to respond to 
the collection of information that such 
persons are not required to respond to 
the collection of information unless it 
displays a currently valid OMB control 
number. 

Food and Nutrition Service 

Title: Education and Administrative 
Reporting System (EARS). 

OMB Control Number: 0584—NEW. 

Summary of Collection: The Food and 
Nutrition Service (FNS) has developed a 
new reporting system for the nutrition 
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education component of the Food 
Stamp Program, which is provided for 
in section 11(f) of the Food Stamp Act, 

7 U.S.C. 2020(f). The new Education 
and Administrative Reporting System _ 
(EARS) will provide uniform data and 
information about the nutrition 
education activities of all participating 
States across the country. The data and 
information collected through EARS 
will inform management decisions, 
support policy initiatives, provide 
documentation for legislative, budget 
and other requests, and support ~ 
planning within the agency. Data will be 
submitted electronically by all state FSP 
agencies annually. 

Need and Use of the Information: 
EARS will allow for the collection of 
uniform data on program activities, 
making it possible to describe who is 
reached, what they are taught and how 
resources are used in Food Stamp 
Nutrition Education (FSNE). Data 
collected under this new system include 
demographic characteristics of 
participants receiving nutrition 
education benefits, topics covered by 
the educational intervention, education 
delivery sites, education strategies, and 
resource allocation. Without this data, 
FNS would not be able to respond 
timely and effectively to legislative and 
budget information requests or monitor 
trends in program activities. 

Description of Respondents: State, 
Local, or Tribal Government. 

Number of Respondents: 52. 

Frequency of Responses: Reporting: 
Annually. 

Total Burden Hours: 2,808. 


Ruth Brown, 


Departmental Information Collection 
Clearance Officer 


[FR Doc. E6—21968 Filed 12—21—06; 8:45 am] 
BILLING CODE 3410-30—-P 


DEPARTMENT OF AGRICULTURE 


Animal and Plant Health Inspection 
Service 
[Docket No. APHIS—2006—0194] 


Control of Viral Hemorrhagic 
Septicemia; Public Meetings 


AGENCY: Animal and Plant Health 
Inspection Service, USDA. 


ACTION: Notice of public meetings. 


SUMMARY: We are advising the public 
that the Animal and Plant Health 
Inspection Service’s Veterinary Services 
program will host four public meetings 
to present current information about the 
outbreaks of viral hemorrhagic 
septicemia (VHS) and actions taken to 


prevent the spread of this fish disease, 
and to discuss issues concerning 
possible regulation of VHS by the 
Agency. 

DATES: The meetings will be held in 
Lakewood, CO, and Memphis, TN, on 
January 9, 2007, and in Romulus, MI, 
and Coraopolis, PA, on January 10, 
2007. Each meeting will be held from 
8:30 a.m. to noon, local time. 


ADDRESSES: The meetings will be held at 
the following locations: 

e Lakewood, CO: U.S. Fish & Wildlife 
Service, 134 Union Boulevard, 1st Floor 
Conference Room, Lakewood, CO. 

e Memphis, TN: The Peabody 
Memphis Hotel, 149 Union Avenue, 
Memphis, TN. 

e Romulus, MI: Crowne Plaza Hotel, 
Detroit-Metro Airport, 8000 Merriman 
Road, Romulus, MI. 

e Coraopolis, PA: Pittsburgh Airport 
Marriott, 777 Aten Road, Coraopolis, 
PA. 


FOR FURTHER INFORMATION CONTACT: Dr. 
Jill Rolland, Aquaculture Specialist, VS, 
APHIS, 4700 River Road Unit 46, 
Riverdale, MD 20737-1231; (301) 734— 
7727. 


SUPPLEMENTARY INFORMATION: Viral 
hemorrhagic septicemia (VHS) is a 
highly contagious disease of fresh and 
saltwater fish. The virus that causes 
VHS produces clinical signs in 
susceptible fish including internal 
hemorrhaging and death, but other 
species may carry the virus and show no 
clinical signs. The disease does not pose 
a risk to people, but it has recently been 
found to affect a number of free-ranging 
fish species previously not known to be 
susceptible, including a number of 
important baitfish, recreational, and 
foodfish species. 

In response to outbreaks of VHS in the 
Great Lakes region and the potential 
impact on aquacultured fish species in 
the United States, the Animal and Plant 
Health Inspection Service (APHIS) 
issued an emergency order on October 
24, 2006, prohibiting the importation of 
certain species of live fish from Ontario 
and Quebec, Canada, into the United 
States and the interstate movement of 
the same species from the eight States 
bordering the Great Lakes: New York, 
Pennsylvania, Ohio, Michigan, Indiana, 
Illinois, Minnesota, and Wisconsin. On 
November 14, 2006, APHIS modified 
the October 24, 2006, emergency order 
to allow the interstate movement of 
VHS-susceptible species for slaughter or 
research under certain conditions and to 
allow the importation of VHS- 
susceptible species of salmonids from 
Ontario and Quebec into the United 
States if the fish meet the requirements - 


Farm Service Agency 


specified in the U.S. Fish and Wildlife 
Service’s Title 50 Certification (50 CFR 
16.13(a)(3) and 16.13(b)). 

Now we are advising the public that 
APHIS’ Veterinary Services program 
will host four public meetings on VHS. 
The purpose of the meetings is to 
present current information about the 
outbreaks of VHS and actions taken to 
prevent its spread, and to give interested 
persons an opportunity to present data 
and views concerning the possible 
regulation of VHS by the Agency. The 
meetings will be held in Lakewood, CO, 
and Memphis, TN, on January 9, 2007, 
and in Romulus, MI, and Coraopolis, 
PA, on January 10, 2007. Each meeting 
will be held from 8:30 a.m. to noon, 
local time. 

A representative of APHIS will 
preside at each public meeting. Any 
interested person may appear and be 
heard in person, by attorney, or by other 
representative. Written statements may 
be submitted and will be made part of 
the meeting record. 

Registration for each meeting will take 
place 30 minutes prior to the scheduled 
start of the meeting. Persons who wish 
to speak at a meeting will be asked to 
sign in with their name and 
organization to establish a record for the 
meeting. We ask that anyone who reads 
a statement provide two copies to the 
presiding officer at the meeting. 

The presiding officer may limit the 
time for each presentation so that all 


interested persons appearing at each 
meeting have an opportunity to - 
participate. Each meeting may be : 


terminated at any time if all persons 

desiring to speak and who are present 

in the meeting room have been heard. 
Done in Washington, DC, this 19th day of 

December 2006. 

Elizabeth E. Gaston, 

Acting Administrator, Animal and Plant 

Health Inspection Service. 

[FR Doc. E6—21966 Filed 12-21-06; 8:45 am] 

BILLING CODE 3410-34-P 


DEPARTMENT OF AGRICULTURE 


Commodity Credit Corporation 
Information Collection; Noninsured 
Crop Disaster Assistance Program 
AGENCY: Farm Service Agency, USDA. 
ACTION: Notice; request for comment. 


SUMMARY: In accordance with the 
Paperwork Reduction Act of 1995, the 
Farm Service Agency and the 
Commodity Credit Corporation are 
seeking comments from all interested 
individuals and organizations on the 
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extension of a currently approved 
information collection used in support 
of the Noninsured Crop Disaster 
Assistance Program (NAP). The 
information collected is needed to 
determine eligibility to obtain NAP 
assistance. 


DATES: Comments must be received on 
or before February 20, 2007 to be 
assured of consideration. Comments 
received after that date will be 
considered to the extent practicable. 
ADDRESSES: Comments concerning this 
notice should be addressed to Clay 
Lagasse, Section Head; Common 
Disaster Provisions Section, Disaster 
Branch; Production, Emergencies and 
Compliance Division, Farm Service 
Agency, USDA, Mail Stop 0517, 1400 

_ Independence Avenue, SW., 
Washington, DC 20250-0522 and to the 
Desk Officer for Agriculture, Office of 
Information and Regulatory Affairs, 
Office of Management and Budget, 
Washington, DC 20503. Comments also 
may be submitted by e-mail to: 

Clay.Lagasse@wdc.usda.gov. 


FOR FURTHER INFORMATION CONTACT: Clay 
Lagasse, Section Head, Common 
Disaster Provisions Section, Disaster 
Assistance Branch, (202) 205-9893. 
SUPPLEMENTARY INFORMATION: = 


Description of Information Collection 


Title: Noninsured Crop Disaster 
Assistance Program. 

OMB Number: 0560-0175. 

Expiration Date of Approval: July 31, 
2007. 

Type of Request: Extension with 
revision. 

Abstract: The Noninsured Crop 
Assistance Program is authorized under 
7 U.S.C. 7333 and implemented under 
regulations issued at 7 CFR Part 1437. 
The NAP is administered under the 
general supervision of the Executive 
Vice-President of CCC (who also serves 
as Administrator, FSA), and is carried 
out by FSA State and County 
committees. The information collected 
allows CCC to provide assistance under 
NAP for losses of commercial crops or 
other agricultural commodities (except 
livestock) for which catastrophic risk 
protection under 7 U.S.C. 1508 is not 
available, and that is produced for food 
or fiber. Additionally, NAP provides 
assistance for losses of floriculture, 
ornamental nursery, Christmas tree 
crops, turf grass sod, seed crops, 
aquaculture (including ornamental fish), 
sea oats.and sea grass, industrial crops, 
and tropical agricultural crops. The 
information collected is necessary to 
determine whether a producer and crop 
or commodity meet applicable 
conditions for assistance and to 


determine compliance with existing 
rules. Producers must annually: (1) 
Request NAP coverage by completing an 
application for coverage and paying a 
service fee by the CCC-established 
application closing date; (2) file a 
current crop-year report of acreage for 
the covered crop or commodity; and (3) 


certify production of each covered crop 


or commodity. When damage to a 
covered crop or commodity occurs, 
producers must file a notice of loss with 
the local FSA administrative county 
office within 15 calendar days of 
occurrence or 15 calendar days of the 
date damage to the crop or commodity 
becomes apparent. Producers must also 
file an application for payment and 
certification of income with the local 
FSA administrative county office. 

Estimate of Burden: Public reporting 
burden for this information collection is 
estimated to average 0.6 hours per 
response. 

Type of Respondents: Producers of 
commercial crops or other agricultural 
commodities (except livestock). 

Estimated Annual Number of 
Respondents: 291,500. 

Estimated Annual Number of 
Responses per Respondent: 3. 

Estimated Total Annua! Burden on 
Respondents: 2,143,562. 

Comment is invited on: (1) Whether 
this collection of information is 
necessary for the stated purposes and 
the proper performance of the functions 
of the agency, including whether the 
information will have practical or 
scientific utility; (2) the accuracy of the 
agency’s estimate of the burden of the 
collection of information, including the 
validity of the methodology and 
assumptions used; (3) ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (4) 
ways to minimize the burden of the 
collection of information on 
respondents, including the use of 
automated, electronic, mechanical, or 
other technological collection 
techniques or other forms of information 
technology. 

All comments received in response to 
this notice, including names and 
addresses when provided, will be a 
matter of public record. Comments will 
be summarized, and included in the 
submission for Office of Management 
and Budget approval. 

Signed at Washington, DC, on December 
15, 2006. 

Teresa Lasseter, 


Administrator, Farm Service Agency, and 
Executive Vice-President, Commodity Credit 
Corporation. 

[FR Doc. 06-9830 Filed 12-21-06; 8:45 am] 
BILLING CODE 3410-05-P 


DEPARTMENT OF AGRICULTURE 
Foreign Agricultural Service 


Advisory Committee on Emerging 
Markets: Nominations 


SUMMARY: Notice is hereby given that 
nominations are being sought for twenty 
(20) qualified persons to serve on the 
Advisory Committee on Emerging 
Markets (the Committee). The role of the 
Committee is to provide information 
and advice, based upon knowledge and 
expertise of the members, useful to the 


- Department of Agriculture (USDA) in 


implementing the Emerging Markets 
Program (EMP). The Committee also 
advises USDA on ways to increase the 
involvement of the U.S. private sector in 
emerging markets in food and rural 
business systems and reviews proposals 
submitted to the Program for funding 
technical assistance activities. 

DATES: Written nominations must be 


" received by the Foreign Agricultural 


Service (FAS) by 5 p.m. on January 22, 
2007. 

ADDRESSES: All nominating materials 
should be sent to Ms. Nancy 
Hirschhorn, Foreign Agricultural 
Service, Stop 1052, U.S. Department of 
Agriculture, 1400 Independence 
Avenue, SW., Washington, DC 20250- 
1052. Forms may also be submitted by 
fax to (202) 690-0193. 

FOR FURTHER INFORMATION CONTACT: 
Persons interested in serving on the 
Committee, or in nominating 
individuals to serve, should contact Ms. 
Nancy Hirschhorn, Foreign Agricultural 
Service, by telephone (202) 720-6896, 
by fax (202) 690-0193, or by electronic 
mail to emo@fas.usda.gov and request 
Form AD-755 and Form SF-181. 
Persons with disabilities who require an 
alternative means for communication of 
information (Braille, large print, 
audiotape, etc.) should contact USDA’s 
Target Center at (202) 720-2600 (voice 
and TDD). 
SUPPLEMENTARY INFORMATION: The 
Committee is authorized by section 
1542 of the Food, Agriculture, 
Conservation and Trade Act of 1990, as 
amended. The overall purpose of the 
Committee is to provide USDA with 
information that may be useful in 
carrying out the provisions of the 
Emerging Markets Program. The 
Committee is composed of 
representatives of the various sectors of 
the food and rural business systems of 
the United States. More information 
about the purpose and function of the 
Committee and about the Emerging 
Markets Program may be found at the 
FAS/Emerging Markets Program Web 
site: http://www.fas.usda.gov/mos/em- 
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markets/em-markets.asp. Form AD—755 
is required and is available on the EMP 
home page at http://www.fas.usda.gov/ 
mos/em-markets/Form%20AD-755.doc. 
Form SF-—181 is requested, but optional, 
and is available at http://www.opm.gov/ 
forms/pdf_fill/sf181.pdf. The members 
of the Committee are appointed by the 
Secretary of Agriculture and serve at the 
discretion of the Secretary. Committee 
members serve without compensation, 
but can receive reimbursement for travel 
expenses to attend committee meetings, 
if requested, in accordance with USDA 
travel regulations. 


The Committee has a balanced 
membership of up to 20 members, 
representing a broad cross-section of the 
U.S. agricultural and agribusiness 
industry. All appointments will expire 
two years from the date of appointment. 
The Secretary may renew an 
appointment for one or more additional 

-terms. 


Most meetings will be held in 
Washington, DC, though other locations 
may be selected on an occasional basis. 
Committee meetings will be open to the 
public, unless the Secretary of 
Agriculture determines that the 
Committee will be discussing issues, the 
disclosure of which justify closing all or 
a portion of a meeting, in accordance 
with 5 U.S.C. 552b(c). 


Nominations are open to all 
individuals without regard to race, 
color, religion, sex, national origin, age, 
physical handicap, marital status, or 
sexual orientation. To ensure that the 
work of the Committee takes into 
account the needs of the diverse groups 
served by USDA, membership shall 
include, to the extent practicable, 
individuals with demonstrated ability to 
represent the interest of minorities, 
women, and persons with disabilities. 


Members should have experience, 
expertise, and knowledge of 
international agriculture and of trade 
and development issues as they affect 
emerging markets. No persons, 
company, producer, farm organization, 
trade association, or other entity has a 
right to representation on the 
Committee. In making selections, every 
effort will be made to maintain balanced 
representation of the various broad 
industries within the United States as 
well as geographic diversity. 

W. Kirk Miller, 

Acting Administrator, Foreign Agricultural 
Service. 

[FR Doc. 06-9828 Filed 12-21-06; 8:45 am] 
BILLING CODE 3410-10-M 


DEPARTMENT OF AGRICULTURE 
Forest Service. 


Flathead National Forest, Swan Lake 
Ranger District, Montana; Cooney 
McKay Project Environmental Impact 
Statement 


AGENCY: Forest Service, USDA. 
ACTION: Notice of intent to prepare an 
environmental impact statement. 


SUMMARY: The Forest Service will 
prepare an Environmental Impact 
Statement (EIS) for a proposal to harvest 
timber, reduce hazardous forest fuels, 
and construct temporary roads within 
the Cooney McKay Project area. The 
project area is approximately 35 miles 
southeast of Bigfork, Montana, in the 
vicinity of the community of Condon, 
Montana. The Forest Service is seeking 
further information and comments from 
Federal, State, and local agencies and 
other individuals or organizations that 
maybe interested in or affected by the 
proposed actions. These comments will 
be used to prepare the draft EIS. 

DATES: The draft environmental impact 
statement is expected in March 2007 
and the final environmental impact 
statement is expected in May 2007. 
ADDRESSES: Send written comments to 
Steve Brady, District Ranger, Swan Lake 
Ranger District, 200 Ranger Station 
Road, Bigfork, MT 59911. 

FOR FURTHER INFORMATION CONTACT: Sue 
Tebay, Project Writer-Editor, Swan Lake 
Ranger District, 200 Ranger Station 
Road, Bigfork, MT 59911. 
SUPPLEMENTARY INFORMATION: 


Forest Plan 


The EIS will tier to the Flathead 
National Forest Land and Resource 
Management Plan (LRMP) and EIS of 
January, 1986, and its subsequent 
amendments, which provide overall 
guidance of all land management 
activities on the Flathead National 
Forest. 


Background and Existing Condition 
Information 


The Forest Services believes that a 
combination of factors such as natural 
succession processes, extended regional 
drought patterns, introduction of 
invasive plants, human development 
patterns, along with unintended 
consequences of past management 
practices (e.g., fire suppression policies) 
have crated and continue to lead to 
vegetative conditions that do not wholly 
meet the desired future condition for the 
project area, as described in the Forest 
Plan. The consequences of these 
environmental changes and past 


management practices place portions of 
the forested landscape at an elevated 
risk to unwanted disturbances such as 
insect epidemics, wide-scale disease 
infections, and high-severity wildfire. 


Purpose and Need for Action 


The purpose and need for the Cooney 
McKay project include: (1) Improving 
the general health, resiliency, and 
sustainability of forest vegetative 
communities within the project area; (2) 
reducing the risk of insect epidemics 
and disease infestations within the 
project area; (3) reducing the hazardous 
forest fuels buildup on National Forest 
System lands adjacent to private lands 
within the project area; (4) providing for 
a safer environment for the public and 
firefighters should a wildfire occur 
within the project area; increase the 
probability of stopping wildfires on 
National Forest Services lands before 
they burn onto private lands; and (5) 
providing commercial and personal-use 
wood products for the local 
communities. 

Proposed Action 

To move toward the desired future 
(vegetative) condition of restoring and 
maintaining a healthy forest in the 
project area, the Cooney McKay 
proposal includes mechanical and/or 
hand vegetation treatments of mature 
and immature forest, ecosystem 
maintenance burning on approximately 
2,500 acres of upper elevation forest and 
shrubland stands; hand planting of 
approximately 302 acres; and invasive 
plants/noxious weed treatment on 
traveled roadways. In addition, 
approximately 900 acres may be 
understory or jackpot burned following 
treatment. The proposal includes the 
construction and subsequent 
reclamation of approximately 2 miles of 
temporary roads on National Forest 
System lands to access treatment units. 
Best Management Practices would be 
applied to all temporary roads 
constructed and roads temporarily 
opened, as well as all system roads used 
in association with this project for 
access and product removal. 

The proposed management actions 
summarized above are being considered 
together because they represent either 
connected or cumulative actions as 
defined by the Council on 
Environmental Quality (40 CFR 
1508.25). 


Possible Alternatives 


Alternatives may be developed to 
respond to concerns that the proposed 
action could potentially result in 
adverse impacts to white-tailed deer 
winter habitat or that the proposed 
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action could potentially impact wildlife 
species associated with closed canopy 
forest communities. 


Responsible Official 


Cathy Barbouletos, Forest Supervisor, 
Flathead National Forest, 1935 3rd 
Avenue East, Kalispell, MT 59901, is the 
responsible official for the preparation 
of the EIS and will make a decision 
regarding this proposal. 


Nature of Decision To Be Made 


This project will provide for removal 
of approximately 5.5 MMBF of 
commercial forest products, use of 
prescribed fire for ecosystem 
maintenance burning, shrub/grassland 
maintenance, reduction of hazardous 
fuels, and provide personal-use wood 
products for the local community. 
Scoping Process 

Public and internal scoping for this 
proposal is being initiated by the 
publication of this Notice of Intent to 
prepare an environmental impact 
statement for the Cooney McKay Project 
in the Federal Register. The Forest 
Service scoping for the proposal 
includes the publishing of a legal notice 
in the paper of record, which will 
coincide with a mailing of information 
about the proposal to interested parties 
during January 2007. Multiple mailings 
to other government agencies, the public 
and organizations are planted to insure 
that interested parties are aware of and 
have an opportunity to comment on the 
proposal. The Forest Service plans on 
issuing news releases periodically 
during the development of this 
proposal. In addition the proposal will 
be included in the Schedule of Proposed 
Actions, which is updated quarterly and 
available on the National Forest Service 
Web site. A public meeting and field 
trip are tentatively planned forthe © 
June-July 2007 timeframe, the location 
of both of these scoping events will be 
at the Forest Service Condon Work 
Center, Condon, Montana. 


Preliminary Issues 


Preliminary issues identified to-date 
include concerns that the 
implementation of the proposed action 
could result in the loss of white-tailed 
deer winter habitat and could also 
potentially reduce habitat for wildlife 
species associated with closed forest 
canopy communities. 


Comment Request 


This Notice of Intent initiates the 
scoping process, which guides the 
development of the environmental 
impact statement. 


Early Notice of Importance of Public 
Participation in Subsequent 
Environmental Review 


A draft environmental impact 
statement will be prepared for comment. 
The comment period on the draft 
environmental impact statement will be 
45 days from the date the 
Environmental Protection Agency 
publishes the notice of availability in 
the Federal Register. The Forest Service 
believes, at this early stage, it is 
important to give reviewers notice of 
several court rulings related to public 
participation in the environmental 
review process. First, reviewers of draft 
environmental impact statements must 
structure their participation in the 
environmental review of the proposal so 
that is meaningful and alerts an agency 
to the reviewer’s position and 
contentions. Vermont Yankee Nuclear 
Power Corp. v. NRDC, 435 U.S. 519, 553 
(1978). Also, environmental objections 
that could be raised at the draft 
environmental impact statement stage, 
but that are not raised until after 
completion of the final environmental 
impact statement, may be waived or 
dismissed by the courts. City of Angoon 
v. Hodel, 803 F.2d 1016, 1022 (9th Cir. 
1986) and Wisconsin Heritages, Inc. v. 
Harris, 490 F. Supp. 1334, 1338 (E.D. 
Wis. 1980). Because of these court 
rulings, it is very important that those 
interested in this proposed action 
participate by the close of the 45-day 
comment period so that substantive 
comments and objections are made 
available to the Forest Service at a time 
when it can meaningfully consider them 
and respond to them in the final 
environmental impact statement, 


To assist the Forest Service in 
identifying and considering issues and 
concerns on the proposed action, 
comments on the draft environmental 
impact statement should be as specific 
as possible. It is also helpful if 
comments refer to specific pages or 
chapters of the draft statement. 
Comments may also address the 
adequacy of the draft environmental 
impact statement or the merits of the 
alternatives formulated and discussed in 
the statement. Reviewers may wish to 
refer to the Council on Environmental 
Quality Regulations for implementing 
the procedural provisions of the 
National Environmental Policy Act at 40 
CFR 1503.3 in addressing these points. 


Comments received, including the 
names and addresses of those who 
comment, will be considered part of the 
public record on this proposal and will 
be available for public inspection. 


(Authority: 40 CFR 1501.7 and 1508.22; 
Forest Service Handbook 1909.15, Section 
21) 


Dated: December 15, 2006. 
Cathy Barbouletos, 
Forest Supervisor. 
(FR Doc. 06-9821 Filed 12-21-06; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Lake Tahoe Basin Federal Advisory 
Committee 


AGENCY: Forest Service, USDA. 
ACTION: Notice of meeting. 


SUMMARY: The Lake Tahoe Basin Federal 
Advisory Committee will hold a 
meeting on January 17, 2007 at The 
Creekside Room, Lake Tahoe . 
Community College, One College ides. 
South Lake Tahoe, CA 96150. This 
Committee, established by the Secretary 
of Agriculture on December 15, 1998 (64 
FR 2876), is chartered to provide advice 
to the Secretary on implementing the 
terms of the Federal Interagency 
Partnership on the Lake Tahoe Region 
and other matters raised by the 
Secretary. 


DATES: The meeting will be held January 
17, 2007, beginning at 9 a.m. and ending 
at 4 p.m. 


ADDRESSES: The meeting will be held at 
The Creekside Room, Lake Tahoe 
Community College, One College Drive, 
South Lake Tahoe, CA 96150. 


FOR FURTHER INFORMATION CONTACT: Arla 
Hains, Lake Tahoe Basin Management 
Unit, Forest Service, 35 College Drive, 
South Lake Tahoe, CA 96150. (530) 
543-2773. 


SUPPLEMENTARY INFORMATION: Items to 
be covered on the agenda include: (1) 
The Lake Tahoe Federal Advisory 
Committee Communications Plan; (2) 
the Southern Nevada Public Land 
Management Act Round 8; and (3) 
Public Comment. All Lake Tahoe Basin 
Federal Advisory Committee meetings 
are open to the public. Interested 
citizens are encouraged to attend at the 
above address. Issues may be brought to 
the attention of the Committee during 
the open public comment period at the 
meeting or by filing written statements 
with the secretary for the Committee 
before or after the meeting. Please refer 
any written comments to the Lake 
Tahoe Basin Management Unit at the 
contact address stated above. 
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Dated: December 15, 2006. 
Terri Marceron, 
Forest Supervisor. 
[FR Doc. 06-9819 Filed 12-21-06; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Opal Creek Scenic Recreation Area 
(SRA) Advisory Council; Notice of 
Meeting. 


SUMMARY: Opal Creek Scenic Recreation 
Area Advisory Council meetings will 
convene in Stayton, Oregon on 
Wednesday, January 24, 2007 and 
March 28, 2007. These meetings are 
scheduled to begin at 6:30 p.m., and 
will conclude at approximately 8:30 
p.m. Meetings will be held in the South 
Room of the Stayton Community Center 
located on 400 West Virginia Street in 
Stayton, Oregon. 

The Opal Creek Wilderness and Opal 
Creek Scenic Recreation Area Act of 
1996 (Opal Creek Act) (Pub. L. 104-208) 
directed the Secretary of Agriculture to 
establish the Opal Creek Scenic 
Recreation Area Advisory Council. The 
Advisory Council is comprised of 
thirteen members representing state, 
county and city governments, and 
representatives of various organizations, 
which include the mining industry, 
environmental organizations, inholders 
in Opal Creek Scenic Recreation Area, 
economic development, Indian tribes, 
adjacent landowners and recreation 
interests. The council provides advice to 
the Secretary of Agriculture on 
preparation of a comprehensive Opal 
Creek Management Plan for the SRA, 
and consults on a periodic and regular 
basis on the management of the area. 
Tentative agenda items include: 
Subcommittees reports and 
recommendations, and Three Pools Site 
Rehabilitation Project Update. 


A direct public comment period is 
tentatively scheduled to begin at 8 p.m. 
Time allotted for individual 
presentations will be limited to 3 
minutes. Written comments are 
encouraged, particularly if the material 
cannot be presented within the time 
limits of the comment period. Written 
comments may be submitted prior to 
scheduled meetings by sending them to 
Designated Federal Official Paul Matter 
at the address given below. 


FOR FURTHER INFORMATION CONTACT: For 
more information regarding this 
meeting, contact Designated Federal 
Official Paul Matter; Willamette 
National Forest, Detroit Ranger District, 


HC 73 Box 320, Mill City, OR 97360; 
(503) 854-3366. 

Dated: December 15, 2006. 
Dallas J. Emch, 
Forest Supervisor. 
[FR Doc. 06-9820 Filed 12-21-06; 8:45 am] 
BILLING CODE 3410-11-M 


’ 


DEPARTMENT OF AGRICULTURE 
Forest Service 


Glenn/Colusa County Resource 
Advisory Committee 


AGENCY: Forest Service, USDA. 
ACTION: Notice of meeting. 


SUMMARY: The Glenn/Colusa County 
Resource Advisory Committee (RAC) 
will meet in Willows, California. 
Agenda items covered include: (1) 
Introductions, (2) Approval of Minutes, 
(3) Public Comment, (4) Status of 
Funding, (5) General Discussion (6) 
Status of Legislation, (7) Next Agenda. 


DATES: The meeting will be held on 
January 22, 2007, from 1:30 p.m. and 
end at approximately 4:30 p.m. 


ADDRESSES: The meeting will be held in 
the Mendocino National Forest 
Supervisor’s Office, 825 N. Humboldt 
Ave., Willows, CA 95988. Individuals 
who wish to speak or propose agenda 
items send their names and proposals to 
David A. Mortin, Acting DFO, 825 N. 
Humboldt Ave., Willows, CA 95988. 


FOR FURTHER INFORMATION CONTACT: 
Bobbin Gaddini, Committee 
Coordinator, USDA, Mendocino 
National Forest, Grindstone Ranger 
District, 825 N. Humboldt Ave., 
Willows, CA 959339. (530) 968-1815; 
EMAIL ggaddini@fs.fed.us. 


SUPPLEMENTARY INFORMATION: The 
meeting will be open to the public. 
Committee discussion is limited to 
Forest Service staff and Committee 
members. However, persons who wish 
to bring matters to the attention of the 
Committee will file written statements 
with the Committee staff before or after 
the meeting. Public input sessions are 
provided and individuals who made 
written request by January 19, 2007 
have the opportunity to address the 
committee at those sessions. 


Dated: December 18, 2006. 
David T. Morton, 
Acting Designated Federal Official. 
[FR Doc. 06—9824 Filed 12-21-06; 8:45 am] 
BILLING CODE 3410-11-M 


DEPARTMENT OF AGRICULTURE 


Natural Resources Conservation 
Service 


The Secretary of Agriculture’s 
determination of the Primary Purpose 
of Specified State of Florida 
Conservation Programs 


AGENCY: Natural Resources Service 
(NRCS), USDA. 


ACTION: Notice of determination. 


SUMMARY: The Natural Resources 
Conservation Service (NRCS) is 
providing public notice that the 
Secretary of Agriculture has determined 
the cost-share payments made under 
specific State of Florida conservation 
programs are primarily for the purposes 
of conserving soil and water resources, 
or protecting and restoring the 
environment. NRCS was assigned 
technical and administrative 
responsibility for reviewing the State of 
Florida’s conservation programs and 
making appropriate recommendations 
for the Secretary’s determination of 
primary purpose. The programs are: 

e Program for Citrus, Cow/Calf, 
Dairies and Other Agriculture in the 
Lake Okeechobee Priority Basins; 

e Program for Indian River Area 
Citrus Groves; 

e Program for Interim Measures for 
Tri-County Agricultural Area Farms; 

e Program for Interim Measures for 
Florida Producers of Container-Grown 
Plants; 

e Program for Best Management 
Practices for Shadehouse Grown 
Leatherleaf Ferns; 

e Nitrogen Best Management 
Practices Program for Florida Ridge 
Citrus;. 

e Nitrogen Interim Measure for 
Florida Citrus; 

e Nitrogen Interim Measure for 
Bahiagrass and Bermuda Grass; and 

e Florida Conservation Reserve 
Enhancement Program. 

This determination is in accordance 
with Section 126 of the Internal 
Revenue Code of 1954, as amended (26 
U.S.C. 126), and permits recipients of 
cost-share payments to exclude from 
gross income to the extent allowed by 
the Internal Revenue Service. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Charles H. Bronson, Commissioner of 
Agriculture, Florida 32399, or Branch 
Chief, Environmental Improvement 
Programs, Natural Resources 
Conservation Service, 1400 
Independence Avenue SW., 
Washington, DC 20250. 
SUPPLEMENTARY INFORMATION: Under 
section 126(a)(10) of the Internal 
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Revenue Code, gross income does not 
include the “‘excludable portion”’ of 
payments received under any program 
of a State under which payments are 
made to individuals primarily for the 
purpose of protecting or restoring the 
environment. In general, a cost-share 
payment for selected conservation 
practices is exempt from Federal 
taxation if it meets three tests: (1) It was 
a capital expense, (2) it does not 
substantially increase the operator’s 
annual income from the property for 
which it is made, and (3) the Secretary 
of Agriculture certified that the payment 
was made primarily for conserving soil 
and water resources, protecting or 
restoring the environment, improving 
forests, or providing habitat for wildlife. 

The Secretary of Agriculture evaluates 
a conservation program on the basis of 
criteria set forth in 7 CFR Part 14, and 
makes a “primary purpose” 
determination for the payments made 
under the program. The objective of the 
determinations made under Part 14 is to 
provide maximum conservation, 
environmental, forestry improvement, 
and wildlife benefits to the general 
public from the operation of applicable 
programs. Final determinations are 
made on the basis of program, category 
of practices, or individual practices. 
Following a primary purpose 
determination by the Secretary of 
Agriculture, the Secretary of the 
Treasury determines if the payments 
made under the conservation program 
substantially increase the annual 
income derived from the property 
benefited by the payments. 
Determination 

As provided for by Section 126 of the 
Internal Revenue Code, the Secretary 
examined the authorizing legislation, 
regulations, and operating procedures 
regarding the identified programs. In 
accordance with the criteria setout in 7 
CFR Part 14, the Secretary has 
determined the primary purpose of cost- 
share payments made under the State of 
Florida’s conservation programs (listed 
below) is conserving soil and water 
resources, or protecting and restoring 
the environment. 

e Program for Citrus, Cow/Calf, 
Dairies and Other Agriculture in the 
Lake Okeechobee Priority Basins; 

e Program for Indian River Area 
Citrus Groves; 

e Program for Interim Measures for 
Tri-County a Area Farms; 

e Program for Interim Measures for 
Florida Producers of Container-Grown 
Plants; 

e Program for Best Management 
Practices for Shadehouse Grown 
Leatherleaf Ferns; 


e Nitrogen Best Management 
Practices Program for Florida Ridge 
Citrus; 

e Nitrogen Interim Measure for 
Florida Citrus; 

e Nitrogen Interim Measure for 
Bahiagrass and Bermuda Grass; and 

e Florida Conservation Reserve 
Enhancement Program. 

The State of Florida uses the 
identified programs to provide an 
overall water resource benefit and to 
protect the environment. The Florida 
Department of Agriculture and 
Consumer Services provides 
reimbursement for select Best 
Management Practices that have 
potential water conservation, sediment 
control, and water quality benefits. The 
objectives of the programs are met 
through cost-shared construction of 
specific engineered structures, land 
treatment, management practices, and/ 
or acquisition of specific equipment to 
meet environmental needs on private 
farmland. 

A “Record of Decision” for each 
identified program has been prepared 
and is available upon request from the 
Branch Chief, Environmental 
Improvement Programs, Natural 
Resources Conservation Service, 1400 
Independence Avenue, SW., 
Washington, DC 20250. 


Arlen L. Lancaster, 

Chief 

{FR Doc. 06-9813 Filed 12-21-06; 8:45 am] 
BILLING CODE 3410-16-M 


COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 


Procurement List; Proposed Additions 


AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled. 

ACTION: Proposed Additions to 
Procurement List. 


SUMMARY: The Committee is proposing 
to add to the Procurement List services 
to be furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities. 
Comments Must be Received on or 
Before: January 28, 2007. 
ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, Jefferson Plaza 2, Suite 10800, 
1421 Jefferson Davis Highway, 
Arlington, Virginia, 22202-3259. 
FOR FURTHER INFORMATION OR TO SUBMIT 
COMMENTS CONTACT: Sheryl D. Kennerly, 
Telephone: (703) 603-7740, Fax: (703) 
603-0655, or e-mail 
CMTEFedReg@jwod.gov. 


SUPPLEMENTARY INFORMATION: This 
notice is published pursuant to 41 
U.S.C. 47(a)(2) and 41 CFR 51-2.3. Its 
purpose is to provide interested persons 
an opportunity to submit comments on 
the proposed actions. 

If the Committee approves the 
proposed additions, the entities of the 
Federal Government identified in the 
notice for each product or service will 
be required to procure the services 
listed below from nonprofit agencies 
employing persons who are blind or 
have other severe disabilities. 


Regulatory Flexibility Act Certification 


I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. If approved, the action will not — 
result in any additional reporting, 
recordkeeping or other compliance 
requirements for small entities other 
than the small organizations that will 
furnish the services to the Government. 

2. If approved, the action will result 
in authorizing small entities to furnish 
the services to the Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the services proposed 
for addition to the Procurement List. 

Comments on this certification are 
invited. Commenters should identify the 
statement(s) underlying the certification 
on which they are providing additional 
information. 


End of Certification 


The following services are proposed 
for addition to Procurement List for 
production by the nonprofit agencies 
listed: 

Services 

Service Type/Location: Base Supply Center & 
Individual Equipment Element, Patrick 
Air Force Base/ 40 CONS/LGCBA, (1201 
Edward H. White II Street), Patrick AFB, 
FL. 

NPA: L.C. Industries For The Blind, Inc., 
Durham, NC. 

Contracting Activity: 45th Contracting 
Squadron/LGCAA, Patrick AFB, FL. 

Service Type/Location: Custodial Services, 
U.S. Park Police, 661 Cowles Ave, Horse’ 
Mounted Patrol (HMP) Office, 
(Excluding Horse Stable Area), San 
Francisco, CA. . 

Service Type/Location: Custodial Services, 
U.S. Park Police—Presidio Park Police 
Locations, 1217 Ralston Avenue 
(Excluding Basement Area), San 
Francisco, CA. 

NPA: Toolworks, Inc., San Francisco, CA 

Contracting Activity: U.S. Park Police 
(Presidio of San Francisco), San 


| 
| 
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Francisco, CA. 


Sheryl D. Kennerly, 

Director, Information Management. 

[FR Doc. E6—21940 Filed 12-21-06; 8:45 am] 
BILLING CODE 6353-01-P 


COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 


Procurement List; Additions and 
Deletions 


_ AGENCY: Committee for Purchase from 
People Who Are Blind or Severely 
Disabled. ; 

ACTION: Addition to and deletions from 
Procurement List. 


SUMMARY: This action adds to the 
Procurement List products to be 
furnished by nonprofit agencies 
employing persons who are blind or 
have other severe disabilities, and — 
deletes from the Procurement List | 

‘ products previously furnished by such 
agencies. 


DATES: Effective Date: January 28, 2007. 
ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled Jefferson Plaza 2, Suite 10800, 
1421 Jefferson Davis Highway, 
Arlington, Virginia 22202-3259 

FOR FURTHER INFORMATION OR TO SUBMIT 
COMMENTS CONTACT: Sheryl D. Kennerly, 
Telephone: (703) 603-7740, Fax: (703) 
603-0655, or email 
CMTEFedReg@jwod.gov. 


SUPPLEMENTARY INFORMATION: 
Addition 

On October 20, 2006, the Committee 
for Purchase From People Who Are 
Blind or Severely Disabled published 

‘notice (71 FR 61948-61957) of proposed 
additions to the Procurement List. 

After consideration of the material 
presented to it concerning capability of 
qualified nonprofit agencies to provide 
the products and impact of the addition 
on the current or most recent 
contractors, the Committee has 
determined that the products listed 
below are suitable for procurement by 
the Federal Government under 41 U.S.C. 
46-—48c and 41 CFR 51-2.4. 


Regulatory Flexibility Act Certification 


I certify that the following action will 
not have a significant impact on a 
substantial number of small entities. 
The major factors considered for this 
certification were: 

1. The action will not result in any 
additional reporting, recordkeeping or 
other compliance requirements for small 
entities other than the small 


organizations that will furnish the 
products to the Government. 

2. The action will result in 
authorizing small entities to furnish the 
products to the Government. — 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the products proposed 
for addition to the Procurement List. 


End of Certification 
Accordingly, the following products 


_are added to the Procurement List: 


Products 


Product/NSN: Forest Service Uniforms 
Belt, Dress, 11/2” wide 
8445—-00—-NSH-0003 Size 26 
8445—00—NSH-0005 Size 28 
8445—-00—NSH-0007 Size 30 
8445-00—-NSH-0009 Size 32 
8445—-00—-NSH-0011 Size 34 
8445—00—NSH-0013 Size 36 
8445-00—NSH-0015 Size 38 
8445-00—NSH-0017 Size 40 
8445—00—NSH-0019 Size 42 
8445—00—NSH-0021 Size 44 
8445—-00—NSH-0023 Size 46 
8445—-00—-NSH-0025 Size 48 
8445—00-NSH-0027 Size 50 
Size 52 
8445—-00—-NSH-0031 Size 54 
Belt, Dress, 1” wide 
8445—00—-NSH-—0004 Size 26 
8445—00—-NSH-0006 Size 28 
8445—00—NSH-0008 _ Size 30 
8445-00—-NSH-0010 Size 32 
8445—00—NSH-0012 Size 34 
8445—00—NSH-0014 Size 36 
8445—-00—NSH-0016 Size 38 
8445—00—NSH-0018 Size 40 
8445—00—NSH-0020 Size 42 
8445—-00—-NSH-0022 Size 44 
8445—-00—-NSH-0024 Size 46 
8445—-00—-NSH-0026 Size 48 
8445-00—NSH-0028 Size 50 
8445-00—NSH-0030 Size 52 
8445—00—NSH-0032 Size 54 
Belt, Field 1” wide 
8445—-00—NSH-0036 Size 26 
8445—00—NSH-0038 Size 28 
8445—00—-NSH-0040 Size 30 
8445—00—NSH-0042 Size 32 
8445—00—-NSH-0044 Size 34 
8445-00—NSH-0046 Size 36 
8445—-00—NSH-0048 Size 38 
8445—00—NSH-0050 Size 40 
8445—00—-NSH-0052 Size 42 
8445-00—NSH-0054 Size 44 
8445-00—-NSH-0056_ Size 46 
8445-—00—NSH-0058 Size 48 
8445—00—NSH-0060 Size 50 
8445-00—NSH-0062 Size 52 
8445—00—-NSH-0064 Size 54 
Belt, Field, 142” wide 
8445—-00—NSH-0035 Size 26 
8445—-00—NSH-0037 Size 28 
8445-00—NSH-0039 Size 30 
8445—00—NSH-0041 Size 32 
8445-00—NSH-0043_ Size 34 
8445—00—NSH-0045 Size 36 
8445-00—-NSH-0047 Size 38 


Belt, Law Enforcement 


8445—-00—NSH-0049 
8445-00—-NSH-0051 
8445—-00—NSH-0053 
8445—-00—-NSH-0055 
8445-00—-NSH-0057 
8445-00—NSH-0059 
8445-00—-NSH-0061 
8445-00—-NSH-0063 


8445-00-NSH-0065 
8445-00—-NSH-—0066 
8445-00—-NSH-—0067 
8445-00—NSH-0068 
8445—-00—-NSH-0069 
8445-00—-NSH-0070 
8445-00—NSH-0071 
8445-00—NSH-0072 
8445-00—NSH-0074 
8445-00—NSH-0075 
8445-00—NSH-0076 
8445—-00—NSH-0077 
8445—-00—NSH-0078 
8445—00—NSH-0079 
8445-00—-NSH-0080 


8405—-00—-NSH-0509 


8405—-00—NSH-0508 


Size 40 
Size 42 
Size 44 
Size 46 
Size 48 
Size 50 
Size 52 
Size 54 


, Black Leather, 17/2” 


Size 24 
Size 26 
Size 28 
Size 30 
Size 32 
Size 34 
Size 36 
Size 38 
Size 40 
Size 42 
Size 44 
Size 46 
Size 48 
Size 50 
Size 52 
Size 54 


NPA: The Shangri-La Corporation, Salem OR 
Buckle, Belt, USFS Standard, Large 


Size Large 


Buckle, Belt, USFS Standard, Small 


Size Small 


Buckle, Belt, Volunteer, Solid Bronze 


8405—00—NSH-0514 One Size 


8405—00—NSH-0501 
8405-00—NSH-0502 


Medium/Large 


Cap, Baseball, Mesh, Nylon 


Size Medium/Large 
Size X Large 


Cap, Baseball, SCSEP 8405-00-NSH-0542 


X Large 


Size Medium/Large 
8405-00—-NSH-0504 


8405—-00—NSH-0605 


Cap, Stocking 


8405-00—NSH-0507 


Cap, Baseball, Twill 8405-00-NSH-0503 


Size X Large 


Cap, Baseball, Twill-Law Enforcement 


One Size Fits all 
One Size 


Cap, Trooper, Law Enforcement, Black, 


Acrylic Fur Trim, 100% Antron Nylon 


Shell 
8405-00—NSH-0588 
8405—-00—NSH-0589 
8405—00—NSH-0590 
8405-00—NSH-0591 


Cap, Volunteer, Mesh 


8405—-00—NSH-0510 
8405-00—NSH-0511 


Cap, Volunteer, Twill 


8405—-00—NSH-0512 
8405—-00—NSH-0513 


Cargo Pants—Women 


8410-00—NSH-6240 
8410—-00—NSH-6242 
8410—-00—NSH-6244 
8410—-00—NSH-6246 
8410—-00—NSH-6314 
8410—-00—NSH-6315 
8410-00—-NSH-6316 
8410-00—NSH-6317 
8410-00—NSH-6318 
8410—00—NSH--6319 


8405—00—NSH-0851 
8405—-00—NSH-0852 
8405—-00—NSH-0853 
8405—00—NSH-0854 
8405—-00—NSH-0855 
8405-00—NSH-0856 


Size Small 
Size Medium 
Size Large 
Size X Large 


Size Medium/Large 
Size X Large 


Size Medium/Large 
Size X Large 


Size 6 Regular 

Size 8 Regular 

Size 10 Regular 
Size12 Regular 
Size 14 Regular 
Size 16 Regular 
Size 18 Regular 
Size 20 Regular 
Size 22 Regular 
Size 24 Regular 


Coat, Honor Guard, Men’s 


Size 32 Short 
Size 32 Regular 
Size 34 Short 
Size 34 Regular 
Size 34 Long 
Size 36 Short 
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8405-00—NSH-0857 
8405-00—NSH-0859 
8405-00—NSH-0860 
8405—-00—NSH-0861 
8405—-00—NSH-0862 
8405-00—NSH-0863 
8405—-00—NSH-0864 
8405—00—NSH-0865 
8405-00—NSH-0866 
8405—00—NSH-0867 
8405-00—NSH-0868 
8405-00—NSH-0869 
8405-00—NSH-0870 
8405—00—NSH-0871 
8405—-00—NSH-0872 
8405-00—NSH-0873 
8405-00—NSH-0874 
8405—00—NSH-0875 
8405—00—NSH-0876 
8405—-00—NSH-0877 
8405—00—NSH-0878 
- 8405-00—-NSH-0879 
8405-00—NSH-0880 
8405—00—NSH-0881 
8405-00—-NSH-0882 
8405—00—NSH-0883 


8410—00—-NSH-6148 
8410—00—-NSH-6149 
8410—00-NSH-6150 
8410—00—NSH-6151 
8410—00—NSH-6152 
8410—00—NSH-6153 
8410—00—NSH-6154 
8410—00—NSH-6155 
8410—00—NSH-6156 
8410—00—NSH-6289 
8410—00—NSH-6290 


Size 36 Regular 
Size 36 Long 


Size 38 Short 
Size 38 Regular 
Size 38 Long 
Size 40 Short 
Size 40 Regular 
Size 40 Long 
Size 42 Short 
Size 42 Regular 
Size 42 Long 
Size 44 Short 
Size 44 Regular 
Size 44 Long 
Size 46 Short 
Size 46 Regular 
Size 46 Long 
Size 48 Regular 
Size 48 Long 
Size 50 Regular 
Size 50 Long 
Size 52 Regular 
Size 52 Long 
Size 54 Regular 
Size 54 Long 
Size 56 Regular 
Size 56 Long 


Coat, Honor Guard, Women’s 


Size 4 

Size 6 

Size 8 

Size 14 
Size 16 
Size 18 
Size 20 
Size 22 
Size 24 
Size 10 
Size 12 


Coat, Wool Cruiser, Unisex 


8405—-00—NSH-0072 
8405—-00—NSH-0084 
8405—-00—NSH-0196 
8405—-00—NSH-0197 
8405-00—NSH-0198 
8405—00—-NSH-0199 
8405-00—NSH-0200 
8405—-00—NSH-0201 
8405—00—NSH-0202 
8405—00—NSH-0203 
8405-00—NSH-0204 
8405-00—NSH-0205 
8405—-00—-NSH-0206 
8405—00—NSH-0207 
8405—-00—-NSH-0208 
8405-00—NSH-0209 
8405—-00—-NSH-0210 
8405—-00—-NSH-0211 
8405—-00—NSH-0920 
8405—-00—-NSH-0921 


8405-00-—NSH-0251 
27” inseam 
8405-00—NSH-0252 
Regular 29” inseam 
8405-00—-NSH-0254 
8405-—00—NSH-0255 
8405-—00—NSH-0256 
8405-00—NSH-0257 
8405—-00-NSH-0258 
8405-00—NSH-0259 
8405-00—NSH-0261 
Regular 
8405-00—NSH-0263 
Regular 
8405—-00—NSH-1058 
inseam 


Size 34 Regular 
Size 34 Long 
Size 36 Regular 
Size 36 Long 
Size 38 Regular 
Size 38 Long 
Size 40 Regular 
Size 40 Long 
Size 42 Regular 
Size 42 Long 
Size 44 Regular 
Size 44 Long 
Size 46 Regular 
Size 46 Long 
Size 48 Regular 
Size 48 Long 
Size 50 Regular 
Size 50 Long 
Size 32 Regular 
Size 32 Long 


Coveralls, Unisex, Cotton 


Size Medium Short 
Size Medium 


Size Large Short 
Size Large Regular 
Size X Large Tall 
Size X Large Short 
Size X Large Regular 
Size XX Large Tall 
Size XX Large 


Size XXX Large 


Size Large Tall 31” 


8405-00-NSH-1059 Size XX Large Short 
Cruiser, Poly/Cotton, Unisex 


8405-00—NSH-0220 
8405-00-—NSH-0221 
8405—-00—NSH-0222 
8405-00-—NSH-0223 
8405-00-NSH-0224 
8405-00—NSH-0225 
8405—-00-NSH-0226 
8405-00—NSH-0227 
8405-00—NSH-0228 
8405-00-—NSH-0229 
8405—-00—NSH-0230 
8405-00-—NSH-0231 
8405—-00-—NSH-0232 
8405-00-—NSH-0233 
8405-00—NSH-0234 
8405-—00—NSH-0235 


8405-00—NSH-0237 


8405-00—NSH-0608 
8405-00—NSH-0609 
8405-00-—NSH-0610 
8405-00-—NSH-0611 
8405-00—NSH-0612 
8405-00—NSH-0613 
8405-00-NSH-0614 
8405-00-—NSH-0615 
8405—00—NSH-0616 
8405-00—NSH-0617 
8405-00—NSH-0618 
8405-00—NSH-0619 
8405-00—NSH-0620 
8405-00—NSH-0621 
8405-00—NSH-0622 
8405-00—NSH-0623 
8405-00—NSH-0624 
8405—-00-—NSH-0625 
8405-00—NSH-0626 
8405—-00—NSH-0627 
8405-00-NSH-0628 
8405-00-—NSH-0629 
8405-00-—NSH-0630 
8405-00—NSH-0631 
8405-—00—NSH-0632 
8405-00—NSH-0633 
8405—-00-NSH-0634 
8405-00—NSH-0635 
8405-00—NSH-0636 
8405-00-NSH-0637 
8405—00—NSH-0638 
8405-00—NSH-0639 
8405-00—NSH-0640 
8405-00—NSH-0641 
8405-00—-NSH-0642 
8405—-00—NSH-0643 
8405-00—NSH-0644 
8405—-00—NSH-0645 


8410—00—NSH-5976 
8410-00—NSH-5978 
8410—00—NSH-5981 
8410—-00—NSH-5984 
8410-00—NSH-5987 
8410—-00—NSH-6107 
8410-00—NSH-6108 
8410-00-NSH-6109 
8410—00—NSH-6110 
8410-00—NSH-6111 
8410-00-—NSH-6123 


Dress IKE Jacket—Men 


8405-00—NSH-0818 
8405-00—NSH-0820 
8405-00—NSH-0821 


Size 34 Regular 


Size 36 Regular . 


Size 38 Regular 
Size 38 Long 
Size 40 Regular 
Size 40 Long 
Size 42 Regular 
Size 42 Long 
Size 44 Regular 
Size 44 Long 
Size 46 Regular 
Size 46 Long 
Size 48 Regular 
Size 48 Long 
Size 50 Regular 
Size 50 Long 
Size 52 Regular 
Size 54 Regular 


Dress Blouse Coat—Men’s 


Size 32 short 
Size 34 short 
Size 36 short 
Size 38 short 
Size 40 short 
Size 42 short 
Size 44 short 
Size 46 short 
Size 32 Regular 
Size 34 Regular 
Size 36 Regular 
Size 38 Regular 
Size 40 Regular 
Size 42 Regular 
Size 44 Regular 
Size 46 Regular 
Size 48 Regular 
Size 50 Regular 
Size 52 Regular 
Size 54 Regular 
Size 56 Regular 
Size 58 Regular 
Size 60 Regular 
Size 32 Long 
Size 34 Long 
Size 36 Long 
Size 38 Long 
Size 40 Long 
Size 42 Long 
Size 44 Long 
Size 46 Long 
Size 48 Long 
Size 50 Long 
Size 52 Long 
Size 54 Long 
Size 56 Long 
Size 58 Long 
Size 60 Long 


Dress Blouse Coat—Women’s 


Size 4 

Size 6 

Size 8 

Size 10 
Size 12 
Size 14 
Size 16 
Size 18 
Size 20 
Size 22 
Size 24 


Size 34 Regular 
Size 36 Short 
Size 36 Regular 
Size 36 Long 


8405—-00—NSH-0822 
8405-00—NSH-0824 
8405-00-—NSH-0825 
8405—00—NSH-0826 
8405-00—NSH-0827 
8405—00—NSH-0828 
8405-00-—NSH-0829 
8405—-00—NSH-0830 
8405—-00—NSH-0832 
8405—-00—NSH-0833 
8405—-00—NSH-0834 
8405—00—-NSH-0835 
8405—00—NSH-0836 
8405—-00—NSH-0837 
8405—-00—NSH-0838 
8405—00-—NSH-0839 
8405—-00—NSH-0840 
8405—00—NSH-0841 
8405—-00—NSH-0842 
8405—-00—-NSH-0843 
8405—-00—NSH-0844 
8405—-00—NSH-0845 
8405-00-—NSH-0846 
8405-—00—NSH-—0847 
8405—00—NSH-0848 
8405—-00—NSH-0849 
8405—-00—NSH-0850 


8410-00—NSH-6124 
8410—00—NSH-6125 
8410—00-—NSH-6126 
8410—00—NSH-6127 
8410—00—NSH-6128 
8410-00—-NSH-6129 
8410—-00—NSH-6130 
8410—-00—NSH-6131 
8410-00—NSH-6132 
8410—-00-NSH-6146 
8410—00—NSH-6147 


Gaiters, Unisex 


8405-00—NSH-0246 
8405—-00—-NSH-0247 
8405—00—NSH-0248 


Hat, Felt 


8405-00—NSH-0458 
8405—-00—NSH-0459 
8405-00—-NSH-0460 
8405-00-NSH-0461 
8405-00—-NSH-0462 
8405-00—NSH-0463 
8405-00—NSH-0464 
8405-00—NSH-0465 
8405—00—NSH-0466 
8405—00—NSH-0467 
8405-00—NSH-0468 
8405-00—-NSH-0469 
8405—-00—NSH-0470 
8405—-00—NSH-0471 
8405-00—-NSH-0472 
8405-00-—NSH-0473 
8405-00—NSH-0474 
8405-00—-NSH-0475 
8405-00—NSH-0476 
8405—-00—NSH-0477 
8405—00—NSH-0478 
8405-00—NSH-0479 


Hat, Polar, Winter 


8405-00—NSH-0505 
8405—00—NSH-—0506 


Hat, Straw 


8405-00—NSH-0480 
8405—00—NSH-0481 
8405—00—NSH-0482 
8405-00—NSH-0483 


Size 38 Short 
Size 38 Regular 
Size 38 Long 
Size 40 Short 
Size 40 Regular 
Size 40 Long 
Size 42 Short 
Size 42 Regular 
Size 42 Long 
Size 44 Short 
Size 44 Regular 
Size 44 Long 
Size 46 Short 
Size 46 Regular 
Size 46 Long 
Size 48 Regular 
Size 48 Long 
Size 50 Regular 
Size 50 Long 
Size 52 Regular 
Size 52 Long 
Size 54 Regular 
Size 54 Long 
Size 56 Regular 
Size 56 Long 
Size 58 Regular 
Size 58 Long 
Size 60 Regular 
Size 60 Long 


Dress IKE Jacket-—Women 


Size 4 

Size 6 

Size 8 

Size 10 
Size 12 
Size 14 
Size 16 
Size 18 
Size 20 
Size 22 
Size 24 


Size Small 
Size Regular 
Size X Wide 


Size 6% Regular 
Size 6°/ Long Oval 
Size 69 Regular 
Size 6%/4 Long Oval 
Size 67/ Regular 
Size 67%.Long Oval 
Size 7 Regular 

Size 7 Long Oval 
Size Regular 
Size 7% Long Oval 
Size Regular 
Size Long Oval 
Size 7° Regular 
Size 7% Long Oval 
Size 72 Regular 
Size 72 Long Oval 
Size 75/ Regular 
Size 7% Long Oval 
Size Regular 
Size 73/4 Long Oval 
Size 77/ Regular 
Size 77% Long Oval 


Size Medium/Large 
Size Large/X Large 


Size 6° Regular 
Size Regular 
Size 63/4 Long Oval 
Size Regular 
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8405—-00—NSH-0485 
8405-00—NSH-0486 
8405—00—NSH-0487 
8405—-00—NSH-0488 
8405—00—NSH-0489 
8405-00—NSH-0490 
8405-00—NSH-0491 
8405—-00—NSH-0492 
8405—-00—NSH-0493 - 
8405—-00—NSH-0494 
8405-00—NSH-0495 
8405—-00—NSH-0496 
8405—-00—NSH-0497 
8405—-00—NSH-0498 
8405-00—NSH-0499 
8405-00—NSH-0500 


Jacket, Fleece, Men’s 


8405—-00—NSH-0337 
8405-00—NSH-0338 
Regular 
8405-00—NSH-0339 
8405—-00—-NSH-0340 
8405-00—-NSH-0341 
Regular 
8405—00—-NSH-0342 
Regular 
8405-00—NSH-0927 
8405-00—-NSH-0928 
8405-00—NSH-0929 
8405-00—NSH-0930 
Jacket, Fleece, Women’s 
8410-00—NSH-6142 
8410—-00—-NSH-6143 
8410-00—-NSH-6144 
8410—-00—NSH-6145 
8410-00—-NSH-6288 


Size 67 Long Oval 
Size 7 Regular 

Size 7 Long Oval 
Size 7%. Regular 
Size 7% Long Oval 
Size 7 Regular 
Size 7% Long Oval 
Size 7% Regular 
Size 7% Long Oval 
Size 72 Regular 
Size 7% Long Oval 
Size 75% Regular 
Size 75% Long Oval 
Size 73/4 Regular 
Size 73/4 Long Oval 
Size 77/ Regular 
Size 77 Long Oval 


Size Small Regular 
Size Medium 


Size Large Regular 
Size X Large Regular 
Size XX Large 


Size XXX Large 


Size Small Long 
Size Medium Long 


Size Large Long 
Size X Large Long 


Size Small 
Size Medium 
Size Large 
Size X Large 
Size X-Small 


Jacket, Law Enforcement, Black 


8405-00—-NSH-0603 
8405-00—NSH-0604 
8405—00—NSH-0987 
8405-00—NSH-0988 
8405-00—NSH-0989 
Regular 
8405-00—NSH-0990 
8405-00—-NSH-0991 
8405—00—-NSH-0992 
8405-00—NSH-0993 
8405—-00—NSH-0994 
8405-00—NSH-0995 
8405—-00—NSH-0996 
Regular 
8405—00—-NSH-0997 
8405—00—-NSH-0998 
Regular 
8405-00—NSH-0999 
Long 
Jacket, Men’s 3-Season 
8405-00—NSH-0318 
8405-—00—NSH-0319 
Regular 
8405—00—NSH-0320 
8405-00—NSH-0321 
8405—-00—NSH-0322 
8405—00—NSH-0323 
8405—-00—NSH-—0324 
8405—00—NSH-0325 
Regular 
8405-00—NSH-—0326 
8405-00—NSH-—0926 


8405-00—NSH-0960 
8405-00—NSH-0961 
Regular 
8405-00—NSH-0962 
8405-00—-NSH-0963 


Size Small Short 
Size Medium Short 
Size Small Regular 
Size Small Long 
Size Medium 


Size Medium Long 
Size Large Short 
Size Large Regular 
Size LL 

Size X Large Regular 
Size X Large Long 
Size XX Large 


Size XX Large Long 
Size XXX Large 


Size XXX Large 


Size Small Regular 
Size Medium 


Size Medium Long 
Size Large Regular 
Size LL 

Size X Large Regular 
Size X Large Long 
Size XX Large 


Size XX Large Long 
Size Small Long 


Jacket, Men’s Ski, Gore-Tex 


Size Small Regular 
Size Medium 


Size Medium Long 
Size Large Regular 


8405-00—NSH-0964 

8405-00—NSH-0965 

8405-00—NSH-0966 

8405—00—NSH-0967 
Regular 

8405—00—NSH-0968 
Regular 


8405-—00—NSH-0931 
Regular 
8405—-00—NSH-0932 
8405-00—-NSH-0933 
Regular 
8405-00—NSH-0934 
8405-00—NSH-0935 
8405—00—NSH-0936 
8405-00—-NSH-0937 
8405—00—NSH-0938 
8405—-00—NSH-0939 
Regular 
8405—00—-NSH-0940 
8405—-00—NSH-0941 
Regular 
8405—-00—-NSH-0942 


8410-00—NSH-6133 
8410—00—NSH-6134 
8410—-00—NSH-6135 
8410—-00—NSH-6136 
8410—-00—NSH-6137 


8410-00—NSH-6173 


8410-00—NSH-6174. 


8410—-00—NSH-6175 


8410-—00—NSH-6031 
8410—00—NSH-6032 
8410—00—NSH-6033 
8410-00—NSH-6034 
8410—-00—NSH-6035 
8410—00—NSH-6036 
8410—00—NSH-6037 
8410—00—NSH-6038 
8410—00—NSH-6039 
8410—-00—NSH-6040 
8410-00—NSH-6041 
8410—00—NSH-6042 
8410—00—NSH-6043 
8410—00—NSH-6044 
8410—00—NSH-6045 
8410—-00—NSH-6046 
8410-00—NSH-6047 
8410—00—NSH-6048 
8410-00—NSH-6049 
8410-—00—NSH-6050 
8410—00—NSH-6051 
8410—00—NSH-6052 
8410—00—NSH-6053 
8410—-00—NSH-6054 
8410-—00—NSH-6055 


8405—00—NSH-0127 
8405-—00—NSH-0128 
8405—-00—NSH-0129 


8405-00—NSH-0130 


8405-00-NSH-0131 
8405—-00—NSH-0132 
8405-00—NSH-0133 
8405—-00—NSH--0134 
8405-00—NSH-0135 
8405-00—NSH-0136 
8405-00—NSH-0137 
8405—-00—NSH-0138 
8405—-00—NSH-0139 
8405-00—NSH-0140 
8405-00—NSH-0141 


Size LL 

Size X Large Regular 
Size X Large Long 
Size XX Large 


Size XXX Large 


Jacket, Rain/Wind, Unisex 


Size X Small 


Size Small Regular 
Size Medium 


Size Medium Tall 
Size Large Regular 
Size Large Tall 

Size X Large Regular 
Size X Large Tall 
Size XX Large 


Size XX Large Tall 
Size XXX Large 


Size XXX Large Tall 


Jacket, Women’s 3-Season’ 


Size X Small 
Size Small 
Size Medium 
Size Large 
Size XX Large 


Jacket, Women’s Ski, Gore-Tex 


Size Small 
Size Medium 
Size Large 


Jeans, Field Cotton, Women’s 


Size 4 Regular 
Size 4 Petite 
Size 6 Regular 
Size 6 Petite 
Size 8 Regular 
Size 8 Petite 
Size 8 Tall 
Size 10 Regular 
Size 10 Petite 
Size 10 Tall 
Size 12 Regular 
Size 12 Petite 
Size 12 Tall 
Size 14 Regular 
Size 14 Petite 
Size 14 Tall 
Size 16 Regular 
Size 16 Tall 
Size 18 Regular 
Size 18 Tall 

Size 20 Regular 
Size 20 Tall 
Size 22 Regular 
Size 22 Tall 

Size 24 Regular 


Jéans, Field, Cotton, Men’s 


Size 28 Regular 
Size 29 Regular 
Size 30 Regular 
Size 31 Regular 
Size 32 Regular 
Size 32 Long 

Size 33 Regular 
Size 34 Regular 
Size 34 Long 

Size 35 Regular 
Size 36 Regular 
Size 36 Long 

Size 37 Regular 
Size 38 Regular 
Size 38 Long 


8405-00—NSH-0142 
8405—-00—NSH-0143 
8405-00—NSH-0144 
8405—-00—NSH-0145 
8405-00—NSH-0146 
8405-00—NSH-0147 
8405-00—NSH-0148 
8405—-00—NSH-0149 
8405—-00—NSH-0150 
8405—00—NSH-0151 
8405—-00—NSH-0152 
8405-00—NSH-0153 


8405-00—NSH-0273 
8405—-00—NSH-0275 
8405—-00—NSH-0277 
8405-00—NSH-0278 
8405—-00—NSH-0280 
8405—-00—NSH-0281 
8405—-00—NSH-0283 
8405—-00—NSH-0284 
8405—00—NSH-0286 
8405—-00—NSH-0287 
8405—-00—NSH-0288 
8405—-00—NSH-0289 
8405—00—NSH-0290 
8405—00—NSH-0291 
8405-00—NSH-0292 
8405—00—NSH-0293 
8405—-00—NSH-0294 
8405—-00—NSH-0295 
8405-00—NSH-0296 
8405—-00—NSH-0297 
8405—-00—NSH-0298 
8405—00—NSH-0299 


8410—00—NSH-6112 
8410—-00—NSH-6113 
8410—-00—NSH-6114 
8410—-00—NSH-6115 
8410—00—NSH-6116 
8410-00—NSH-6117 
8410—00—NSH-6118 
8410—00—NSH-6119 
8410—-00—NSH-6120 
8410—-00—NSH-6121 
8410—-00—NSH-6122 


8410-00—NSH-6006 
8410—00—NSH-6007 
8410—00—NSH-6008 
8410—-00—NSH-6009 
8410—00—NSH-6010 
8410-00—NSH-6011 
8410—00—NSH-6012 
8410—00—NSH-6013 
8410-00—NSH-6014 
8410—00—NSH-6015 
8410—00—NSH-6016 
8410—00—NSH-6017 
8410—00—NSH-6018 
8410—00—NSH-6019 
8410-—00—NSH-6020 
8410—00—NSH-6021 
8410—00—NSH-6022 
8410—00—NSH-6023 
8410—00—NSH-6024 
8410—-00—NSH-6025 
8410—00—NSH-6026 
8410—00—NSH-6027 
8410—00—NSH-6028 
8410—00—NSH-6029 
8410-—00—NSH-6030 


8405—00—NSH-0100 
8405-00—NSH-0101 


Size 40 Regular 
Size 40 Long 
Size 42 Regular 
Size 42 Long 
Size 44 Regular 
Size 44 Long 
Size 46 Regular. 
Size 46 Long 
Size 48 Regular 
Size 50 Regular 
Size 52 Regular 
Size 54 Regular 


Jeans, Field, Lined, Men’s 


Size 28 Regular 
Size 30 Regular 
Size 32 Regular 
Size 32 Long 
Size 34 Regular 
Size 34 Long 
Size 36 Regular 
Size 36 Long 
Size 38 Regular 
Size 38 Long 
Size 40 Regular 
Size 40 Long 
Size 42 Regular 
Size 42 Long 
Size 44 Regular 
Size 44 Long 
Size 46 Regular 
Size 46 Long 
Size 48 Regular 
Size 50 Regular 
Size 52 Regular 
Size 54 Regular 


Jeans, Field, Lined, Women’s 


Size 4 

Size 6 

Size 8 

Size 10 
Size 12 
Size 14 
Size 16 
Size 18 
Size 20 
Size 22 
Size 24 


Jeans, Field, Poly/Cotton, Women’s 


Size 4 Regular 
Size 4 Petite 
Size 6 Regular 
Size 6 Petite 
Size 8 Regular 
Size 8 Petite 
Size 8 Tall 

Size 10 Regular 
Size 10 Petite 
Size 10 Tall 
Size 12 Regular 
Size 12 Petite 
Size 12 Tall 
Size 14 Regular 
Size 14 Petite 
Size 14 Tall 
Size 16 Regular 
Size 16 Tall 
Size 18 Regular 
Size 18 Tall 
Size 20 Regular 
Size 20 Tall 
Size 22 Regular 
Size 22 Tall 
Size 24 Regular 


Jeans, Field, Polyester/Cotton, Men’s 


Size 28 Regular 
Size 29 Regular 
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8405—-00—NSH-0102 
8405-00—NSH-0103 
8405—-00—NSH-0104 
8405—-00—NSH-0105 
8405—-00—NSH-0106 
8405-00—NSH-0107 
8405-00—NSH-0108 
8405—-00—NSH-0109 
8405—-00—NSH-0110 
8405—-00—NSH-0111 
8405—00—-NSH-0112 
8405—-00—-NSH-0113 
8405-00—NSH-0114 
8405—-00—NSH-0115 
8405—-00—NSH-0116 
8405—-00—NSH-0117 
8405—-00—NSH-0118 
8405-00—NSH-0119 
8405—00—NSH-0120 
8405-00—NSH-0121 
8405—-00—NSH-0122 
8405—-00—NSH-0123 
8405—-00—-NSH-0124 
8405-00—NSH-0125 
8405—-00—NSH-0126 


Large LE Patch (Pkg. 10) 


8455—-00—NSH-0023 
Nameplate, Gold Plated 
8455—-00—-NSH-0009 
Pants, Cargo Men’s LE 
8405—-00—NSH-0696 
8405—-00—NSH-—0697 
8405-00—NSH-1000 
8405—-00—NSH-1013 
8405—-00—NSH-1014 
8405—-00—NSH-1015 
8405—-00—-NSH-1016 
8405-00—-NSH-1017 
8405—-00—NSH-1055 
8405—-00—NSH-1056 
8405-00—NSH-1057 
8405-00—-NSH-1079 
8405—00—NSH-1080 
8405-00—NSH-1081 
8405—00—NSH-—1082 
8405—-00—NSH-1083 
8405—00—NSH-1084 
8405—-00—NSH-1085 
8405—-00—NSH-1086 
8405—-00—NSH-1087 
8405—00—NSH-1088 
8405-00—NSH-1089 
8405-00—NSH-1090 


Pants, Casual, Men’s 


8405—00—-NSH-0178 
8405—00—NSH-0179 
8405—00—NSH-0180 
8405—00—-NSH-0181 
8405-00—-NSH-0182 
8405-00—NSH-0183 
8405—00—-NSH-0184 
8405—00—NSH-0185 
8405-00—NSH-0186 
8405-00—-NSH-0187 
8405—00—NSH-0188 
8405-00—-NSH-0189 
8405-—00—NSH-0190 
8405-00—NSH-0191 
8405—00—NSH-0192 
8405-00—-NSH-0193 
8405—-00—-NSH-0194 
8405—00—NSH-0195 
Pants, Casual, Women’s 
8410—00—NSH-6096 
8410—00—NSH-6097 
8410—00—NSH-6098 


Size 30 Regular 
Size 31 Regular 
Size 32 Regular 
Size 32 Long 
Size 33 Regular 
Size 34 Regular 
Size 34 Long 
Size 35 Regular 
Size 36 Regular 
Size 36 Long 
Size 37 Regular 
Size 38 Regular 
Size 38 Long 
Size 40 Regular 
Size 40 Long 
Size 42 Regular 
Size 42 Long 
Size 44 Regular 
Size 44 Long . 
Size 46 Regular. 
Size 46 Long 


Size 48 Regular 


Size 50 Regular 
Size 52 Regular 
Size 54 Regular 


Size 34 Long 

Size 36 Long 

Size 28 Regular 
Size 46 Regular 
Size 48 Regular 
Size 50 Regular 
Size 52 Regular 
Size 54 Regular 
Size 38 Long 

Size 40 Long 

Size 42 Long 

Size 44 Regular 
Size 42 Regular 
Size 40 Regular 
Size 37 Regular 
Size 36 Regular 
Size 30 Regular 
Size 31 Regular 
Size 32 Regular 
Size 33 Regular 
Size 34 Regular 
Size 35 Regular 
Size 38 Regular 


Size 29 Regular 
Size 30 Regular 
Size 31 Regular 
Size 32 Regular 
Size 33 Regular 
Size 34 Regular 
Size 35 Regular 
Size 36 Regular 
Size 37 Regular 
Size 38 Regular 
Size 40 Regular 
Size 42 Regular 
Size 44 Regular 
Size 46 Regular 
Size 48 Regular 
Size 50 Regular 
Size 52 Regular 


Size 54 Regular 
Size 6 

Size 8 

Size 10 


8410—00—NSH-6099 
8410—00—NSH-6100 
8410—-00—NSH-6101 
8410—00—NSH-6102 
8410—-00—NSH-6103 
8410-00—NSH-6104 
8410—-00—NSH-6105 
8410—00—NSH-6106 


Size 12 
Size 14 
Size 16 
Size 18 
Size 20 
Size 22 
Size 24 
Size 26 


Pants, Field, Wool Men’s 


8405—00—NSH-1091 
8405—00—NSH-1092 
8405—-00—NSH-1093 
8405—-00—NSH-1094 
8405-00—NSH-1095 
8405-00—NSH-—1096 
8405—-00—NSH-1097 
8405—00—NSH-1098 


Size 28 
Size 30 
Size 32 
Size 34 
Size 36 
Size 38 
Size 40 
Size 42 


Pants, Field, Wool Women’s 


8410—00—NSH-6323 
8410—00—NSH-6324 
8410—00—NSH-6325 
8410—00—NSH-6326 
8410—00—NSH-6327 
Pants, Fleece, Men’s _ 
8405—-00—NSH-0368 
8405—00—NSH-0369 
8405—00—NSH-0370 
8405—00—NSH-0371 
8405—00—NSH-0372 
Pants, Fleece, Women’ 
8410—00—NSH-6166 
8410—00—NSH-6167 
8410—00—NSH-6168 
8410—00—NSH-6169 
8410—00—NSH-6170 
Pants, Rain/Wind 
8405—00—NSH-0943 
8405-00—NSH-0944 
8405—00—NSH-0945 
8405—00—NSH-0947 
Regular 
8405—00—NSH-0948 
8405—00—NSH-0949 
8405—00—-NSH-0950 
8405—00—NSH-0951 
8405—00—NSH-0952 
8405—00—NSH-0953 
8405-00—NSH-0954 
8405—-00—NSH-0955 
8405-—00—NSH-0956 
Regular 
8405—00—NSH-0957 
8405-00—NSH-0958 
Regular 
8405—-00—NSH-0959 


Size 8 

size 10 
Size 12 
Size 14 
Size 16 


Size Small 
Size Medium 
Size Large 
Size X Large 
Size XX Large 


Size X Small 
Size Small 
Size Medium 
Size Large 
Size X Large 


Size X Small Short 
Size Small Short 
Size Small Regular 
Size Medium Short 
Size Medium 


Size Medium Tall 
Size Large Short 
Size Large Regular 
Size Large Tall 

Size X Large Short 
Size X Large Regular 
Size X Large Tall 
Size XX Large Short 
Size XX Large 


Size XX Large Tall 
Size XXX Large 


Size XXX Large Tall 


Parka, Men’s w/detachable hood 


8405—-00—NSH--0300 
8405—00—NSH-0301 
8405—00—NSH-0302 
Regular 
8405—00—NSH-0303 
8405—-00—NSH-0304 
8405—00—NSH-0305 
8405—00—NSH-0306 
8405—00—NSH-0307 
8405—-00—NSH-0308 
Regular 
8405-00—NSH-0309 
Regular 
8405-00—NSH-0310 
Regular 
Plastic Name Plate 
8455-00—NSH-0010 


Size Small Regular 
Size Smal] Long 
Size Medium 


Size Medium Long 
Size Large Regular 
Size LL 

Size X Large Regular 
Size X Large Long 
Size XX Large 


Size XXX Large 
Size XXXX Large 


SCSEP Patches (Pkg. of 10) 


8455—-00—NSH-0013 


8410—00—NSH-6178 
8410-00—NSH-6179 
8410—-00—NSH-6180 
8410—00—NSH-6181 
8410—-00—NSH-6182 
8410—-00—NSH-6183 
8410—-00—NSH-6184 
8410—-00—NSH-6185 
8410—00—NSH-6186 
8410—00—NSH-6187 
8410—-00—NSH-6188 
8410-00—-NSH-6189 
8410—00—NSH-6190 
8410—00—NSH-6191 
8410—-00—NSH-6192 
8410—-00—NSH-6248 
8410—00—NSH-6249 
8410—-00—NSH-6250 
8410—-00—NSH-6251 
8410—-00—NSH-6252 


8410—00—NSH-6193 
8410—-00—NSH-6194 
8410—00—NSH-6195 
8410—-00—NSH-6196 
8410—00—NSH-6197 
8410—-00—NSH-6198 
8410—-00—NSH-6200 
8410—-00—NSH-6202 
8410—00—NSH-6204 
8410—00—NSH-6205 
8410—00—NSH-6207 
8410—-00-NSH-6208 
8410—-00—NSH-6210 
8410—-00—NSH-6211 
8410—-00—NSH-6213 
8410—-00—NSH-6253 
8410—-00—NSH-6254 
8410—-00—NSH-6255 
8410—-00—NSH-6256 
8410—00—NSH-6257 


8405—-00—NSH-0041 
sleeve 
8405—-00—NSH-0042 
sleeve 
8405—00—NSH-—0043 
sleeve 
8405—00—NSH-0044 
sleeve 
8405—00—NSH-0045 
sleeve 
8405—00—NSH-0046 
sleeve 
8405—00—NSH-0213 
sleeve 
8405—00—NSH-0214 
sleeve 
8405—00—NSH-0215 
sleeve 
8405—00—NSH-0216 
sleeve 
8405—00—NSH-0217 
sleeve 
8405—-00—NSH-0218 
sleeve 
8405—00—NSH-0219 
sleeve 
8405—-00—NSH-0249 
sleeve 
8405—00—NSH-0250 
sleeve 
8405—-00—NSH-0253 
sleeve 
8405—00—NSH-—0260 
sleeve 


Shirt, Maternity, Long Sleeve 


Size 32 Long 
Size 34Long 
Size 36 Long 
Size 38 Regular 
Size 38 Long 
Size 40 Regular 
Size 40 Long 
Size 42 Regular 
Size 42 Long 
Size 44 Regular 
Size 44 Long 
Size 46 Regular 
Size 46 Long 
Size 48 Regular 
Size 48 Long 
Size 28 Regular 
Size 30 Regular 
Size 32 Regular 
Size 34 Regular 


Size 36 Regular 
Shirt, Maternity, Short Sleeve 


Size 32 Long 
Size 34 Long 
Size 36 Long 
Size 38 Regular 
Size 38 Long 
Size 40 Regular 
Size 40 Long 
Size 42 Regular 
Size 42 Long 
Size 44 Regular 
Size 44 Long 
Size 46 Regular 
Size 46 Long 
Size 48 Regular 
Size 48 Long 
Size 28 Regular 
Size 30 Regular 
Size 32 Regular 
Size 34 Regular 
Size 36 Regular 


Shirt, Men’s Cotton, Long Sleeve 


Size 14 w/31 inch 
Size 14 w/32 inch 
Size 14 w/33 inch 
Size 14 w/34 inch 
Size 14 w/35 inch 
Size 14 w/36 inch 
Size 14 w/37 inch 
Size 14% w/31 inch 
Size 14% w/32 inch 
Size 14% w/33 inch 
Size 14% w/34 inch 
Size 147 w/35 inch 
Size 14% w/36 inch 
Size 141 w/37 inch 
Size 15 w/31 inch 
Size 15 w/32 inch 


Size 15 w/33 inch 
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8405-00—NSH-0274 
sleeve 

8405—00—NSH-0276 
sleeve 

8405—-00—NSH-0279 
sleeve 

8405—00—NSH-0282 
sleeve 

8405—-00—NSH-0285 
sleeve 

8405—-00—NSH-0328 
sleeve 


8405—00—NSH-0343. 


sleeve 
8405—00—NSH-0344 
sleeve 
8405—00—NSH-0345 
sleeve 
8405—00—NSH-0346 
sleeve 
8405—-00—NSH-0347 
sleeve 
8405—-00—NSH-0348 
sleeve 
8405—00—NSH-0349 
sleeve 
8405—-00—NSH-0350 
sleeve 
8405-00-NSH-0351 
sleeve 
8405—00—NSH-0352 
sleeve 
8405—00—NSH-0353 
sleeve 
8405—00—NSH-0354 
sleeve 
8405—00—NSH-0355 
sleeve 
8405—-00—NSH-0356 
sleeve 
8405—-00—NSH-0357 
sleeve 
8405—00—NSH-0358 
sleeve 
8405—00—NSH-0359 
sleeve 
8405—-00—NSH-0360 
sleeve 
8405—00—NSH-0361 
sleeve 
8405—00—NSH-0362 
sleeve 
8405—00—NSH-0363 
sleeve 
8405—00—NSH-0364 
sleeve 
8405—00—NSH-0365 
sleeve 
8405—00—NSH-0366 
sleeve 
8405—-00—NSH-0367 
sleeve 
8405—-00—NSH-0373 
sleeve 
8405—00—NSH-0374 
sleeve 
8405-—00—NSH-0375 
sleeve 
8405—00—NSH-0376 
sleeve 
8405-00—NSH-0377 
sleeve 
8405—00—NSH-0378 
sleeve 
8405—00—NSH-0379 
sleeve 


Size 15 w/34 inch 
Size 15 w/35 inch 
Size 15 w/36 inch 
Size 15 w/37 inch 
Size 15% w/31 inch 
Size 15% w/32 inch 
Size 15% w/33 inch 
Size 15% w/34 inch 
Size 1572 w/35 inch 
Size 15/2 w/36 inch 
Size 15% w/37 inch 
Size 16 w/31 inch 
Size 16 w/32 inch 
Size 16 w/33 inch 
Size 16 w/34 inch 
Size 16 w/35 inch 
Size 16 w/36 inch 
Size 16 w/37 inch 
Size 16% w/31 inch 
Size 167 w/32 inch 
Size 162 w/33 inch 
Size 16% w/34 inch 
Size 16 w/35 inch 
Size 16% w/36 inch 
Size 16% w/37 inch 
Size 17 w/31 inch 
Size 17 w/32 inch 
Size 17 w/33 inch 
Size 17 w/34 inch 
Size 17 w/35 inch 
Size 17 w/36 inch 
Size 17 w/37 inch 
Size w/31 inch 
Size 172 w/32 inch 
Size 171 w/33 inch 
Size 1712 w/34 inch 
Size 17% w/35 inch 


Size 17% w/36 inch 


8405—00—NSH-0380 
sleeve 

8405—-00—NSH-0381 
sleeve 

8405—00—NSH-0382 
sleeve 


Size 17% w/37 inch 
Size 18 w/31 inch 


Size 18 w/32 inch 


8405-00—NSH-0383 Size 18 w/33 inch 


sleeve 
8405—00—NSH-0384 
sleeve 
8405—00—NSH-0385 
sleeve 
8405—00—NSH-0386 
sleeve 
8405—00—NSH-0387 
sleeve 
8405—00—NSH-0388 
sleeve 
8405—-00—NSH-0389 
sleeve 
8405—00—NSH-0390 
sleeve 
8405—00—NSH-0391 
sleeve 
8405-00—NSH-0392 
sleeve 
8405—00—NSH-0393 
sleeve 
8405—00—NSH-0394 
sleeve 
8405—00—NSH-0395 
sleeve 
8405—00—NSH-0396 
sleeve 
8405—00—NSH-0397 
sleeve 
8405-—00—NSH-—0398 
sleeve 


8405-00—NSH-0399 


sleeve 
8405—00—NSH-—0400 
sleeve 
8405—00—NSH-0401 
sleeve 


8405—-00—NSH-0047 
8405—-00—NSH-0048 
Regular 
8405-00—NSH-0049 
8405—-00—NSH-0050 
8405—-00—NSH-0051 
Regular 
8405—-00—NSH-0052 
Regular 
8405—-00—NSH-0054 
8405—-00—NSH-0056 
8405—00—NSH-0058 
8405—00—NSH-0060 


8405—00—NSH-0160 
sleeve 
8405-00—NSH-0161 
sleeve 
8405-00—NSH-0162 
sleeve 
8405—00—NSH-0163 
sleeve 
8405—00—NSH-0164 
sleeve 
8405—00—NSH-0165 
sleeve 
8405—00—NSH-0402 
sleeve 
8405—00—NSH-0403 
sleeve 
8405—00—NSH-0404 
sleeve 


Size 18 w/34 inch 
Size 18 w/35 inch 
Size 18 w/36 inch 
Size 18 w/37 inch 
Size 18 V2 w/31 inch 
Size 18 1% w/32 inch 
Size 18 2 w/33 inch 
Size 18 2 w/34 inch 


Size 18 1% w/35 inch 


Size 18 12 w/36 inch 


Size 18 1 w/37 inch 
Size 19 w/31 inch 
Size 19 w/32 inch 
Size 19 w/33 inch 
Size 19 w/34 inch 
Size 19 w/35 inch 
Size 19 w/36 inch 


Size 19 w/37 inch 


Shirt, Men’s Cotton, Short Sleeve 


Size Small Regular 
Size Medium 


Size Large Regular 
Size X Large Regular 
Size XX Large 


Size XXX Large 


Size Medium Long 
Size LL 

Size X-Large Long 
Size XX-Large Long 


Shirt, Men’s Poly/Cotton, Long Sleeve 


Size 14 w/31 inch 
Size 14 w/32 inch 
Size 14 w/33 inch 
Size 14 w/34 inch 
Size 14 w/35 inch 
Size 14 w/36 inch 
Size 14 w/37 inch 
Size 14 % w/31 inch 


Size 14 ¥2 w/32 inch 


8405—00—NSH-—0405 
sleeve 
8405—00—NSH-—0406 
sleeve 
8405—00—NSH-0407 
sleeve 
8405—00—NSH-0408 
sleeve 
8405—00—NSH-0535 
sleeve 
8405—-00—NSH-0536 
sleeve 
8405-00—NSH-0541 
sleeve 
8405—-00—NSH-0592 
sleeve 
8405—00—NSH-0593 
sleeve 
8405—-00—NSH-0596 
sleeve 
8405—00—NSH-0597 
sleeve 


8405—00—NSH-—0646 


sleeve 
8405—00—NSH-—0647 
sleeve 
8405—00—NSH-0654 
sleeve 
8405—00—NSH-07 20 
sleeve 
8405—00—NSH-0721 
sleeve 
8405—00—NSH-07 22 
sleeve 
8405—-00—NSH-0723 
sleeve 
8405-00—NSH-0742 
sleeve 
8405—00—NSH-0743 
sleeve 
8405—-00—NSH-0744 
sleeve 
8405-00—NSH-0745 
sleev@. oxi” 
8405—00—-NSH-0746 
sleeve 
8405—-00—NSH-0750 
sleeve 
8405—00—NSH-0752 
sleeve 
8405—00—NSH-0753 
sleeve 
8405-—00—NSH-0754 
sleeve 
8405—00—NSH-0756 
sleeve 
8405—00—NSH-0757 
sleeve 
8405—00—NSH-0758 
sleeve 
8405—00—NSH-0759 
sleeve 
8405—00—NSH-0760 
sleeve 
8405—00—NSH-0761 
sleeve 
8405—00—NSH-0762 
sleeve 
8405—00—NSH-0763 
sleeve 
8405—00—NSH-0764 
sleeve 
8405—00—NSH-0765 
sleeve 
8405—00—NSH-0766 
sleeve 


Size 14 2 w/33 inch 
Size 14 2 w/34 inch 
Size 14 1% w/35 inch 
Size 14 ¥2 w/36 inch 
Size 14 12 w/37 inch 
Size 15 w/31 inch 
Size 15 w/32 inch 
Size 15 w/33 inch 
Size 15 w/34 inch 
Size 15 w/35 inch 
Size 15 w/36 inch 
Size 15 w/37 inch 
Size 15 2 w/31 inch 
Size 15 %2 w/32 inch 
Size 15 %% w/33 inch 
Size 15 2 w/34 inch 
Size 15 ¥% w/35 inch 
Size 15 2 w/36 inch 
Size 15 ¥% w/37 inch 
Size 16 w/31 inch 
Size 16 w/32 inch 
Size 16 w/33 inch 
Size 16 w/34 inch 
Size 16 72 w/31 inch 
Size 16 42 w/33 inch 
Size 16 1% w/34 inch 
Size 16 12 w/35 inch 
Size 16 ' w/37 inch 
Size 17 w/31 inch 
Size 17 w/32 inch 
Size 17 w/33 inch 
Size 17 w/34 inch 
Size 17 w/35 inch 
Size 17 w/36 inch 
Size 17 w/37 inch 
Size 17 12 w/31 inch 
Size 17 % w/32 inch 


Size 17 w/33.inch 
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8405-00—NSH-0767 
sleeve 
8405-—00—NSH-0768 
sleeve 
8405—00—NSH-0769 
sleeve 
8405-00—NSH-0770 
sleeve 
8405-—00—NSH-0771 
sleeve 
8405—00—NSH-0772 
sleeve 
8405—00-NSH-0773 
sleeve 
8405—00—NSH-0774 
sleeve 
8405—00—NSH-0775 
sleeve 
8405—00—NSH-0776 
sleeve 
8405—00—NSH-0777 
sleeve 
8405-00-NSH-0778 
sleeve 
8405—-00—NSH-0779 
sleeve 
8405—00—NSH-0780 
sleeve 
8405—00—NSH-0781 
sleeve 
8405—00—NSH-0782 
sleeve 
8405—00—NSH-0783 
sleeve 
8405—00—-NSH-0784 
sleeve 
8405—00—NSH-0785 
sleeve 
8405—00—NSH-0786 
sleeve 
8405—-00—NSH-0787 
sleeve 
8405-—00—NSH-0788 
sleeve 
8405—00—NSH-0789 
sleeve 
8405—00—-NSH-0790 
sleeve 
8405—00—NSH-0791 
sleeve 


Size 17 ¥2 w/34 inch 
Size 17 2 w/35 inch 
Size 17 % w/36 inch 
Size 17 12 w/37 inch 
Size 18 w/31 inch 
Size 18 w/32 inch 
Size 18 w/33 inch 
Size 18 w/34 inch 
Size 18 w/35 inch 
Size 18 w/36 inch 
Size 18 w/37 inch 
Size 18 2 w/31 inch 
Size 18 */2 w/32 inch 
Size 18 1/2 w/33 inch 
Size 18 ¥2 w/34 inch 
Size 18 ¥ w/35 inch 
Size 18 1% w/36 inch 
Size 18 ¥/2 w/37 inch 
Size 19 w/31 inch 
Size 19 w/32 inch 
Size 19 w/33 inch 
Size 19 w/34 inch 
Size 19 w/35 inch 
Size 19 w/36 inch 


Size 19 w/37 inch 


Shirt, Men’s, Poly/Cotton, Short Sleeve 


8405—00—NSH-0064 
8405—-00—NSH-0068 
8405—-00—-NSH-0098 
8405—-00—NSH-0099 
8405—-00—NSH-0154 
8405—-00—NSH-0155 
Regular 
8405—-00—NSH-0156 
8405—00—NSH-0157 
8405-00—NSH-0158 
Regular 
8405-00—-NSH-0159 
Regular 
8405-00—NSH-0212 
Long 


Size Medium Long 
Size LL 

Size X Large Long 
Size XX Large Long 
Size Small Regular 
Size Medium 


Size Large Regular 
Size X Large Regular 
Size XX Large 

Size XXX Large 


Size XXX Large 


Shirt, Polo, Knit LS White 


8405-00—NSH-0812 
8405—00—NSH-0813 
8405—00—NSH-0814 
8405—-00—-NSH-0815 
8405-00—-NSH-0816 
8405—00—NSH-0817 


Size Small 

Size Medium 
Size Large 

Size X Large 
Size XX Large 
Size XXX Large 


Shirt, Polo, Knit SS White 


8405—-00—NSH-0172 
8405—-00—NSH-0173 


Size Small 
Size Medium 


8405—-00—NSH-0174 
8405—00—NSH-0175 
8405-00—NSH-0176 
8405—-00—NSH-0177 


Size Large 

Size X Large 
Size XX Large 
Size XXX Large 


Shirt, Polo, Knit, LS Putty 


S 


8405—-00—NSH-0806 
8405—00—NSH-0807 
8405—-00—-NSH-0808 
8405—00—NSH-0809 
8405—-00—NSH-0810 
8405-00—NSH-0811 


Size Small 

Size Medium 
Size Large 

Size X Large 
Size XX Large 
Size XXX Large 


hirt, Polo, Knit, SS Putty 


8405-00—NSH-0166 
8405-00—NSH-0167 
8405-00—NSH-0168 
8405—-00—NSH-0169 
8405—-00—NSH-0170 
-8405-00—NSH-0171 


Size Small 

Size Medium 
Size Large 

Size X Large 
Size XX Large 
Size XXX Large 


Shirt, Women’s, Cotton, Short Sleeve 


8410—00—NSH-5953 
8410—00—NSH-5954 
8410—00—NSH-5955 
8410—-00—NSH-5956 
8410-—00—NSH-5957 
8410—00—NSH-5958 
8410—00—NSH-5959 
8410—00—NSH-5960 
8410—-00—NSH-5961 
8410—00—NSH-5962 
8410-00—NSH-5963 
8410—-00—NSH-5964 
8410—00—NSH-5965 
8410—00—NSH-5966 
8410—-00—NSH-5967 
8410—00—NSH-5968 
8410—00—NSH-5969 
8410—00—NSH-5970 
8410—-00—NSH-5971 
8410—-00—NSH-5972 


Size 28 Regular 
Size 30 Regular 
Size 32 Regular 
Size 32 Long 
Size 34 Regular 
Size 34 Long 
Size 36 Regular 
Size 36 Long 
Size 38 Regular 
Size 38 Long 
Size 40 Regular 
Size 40 Long 
Size 42 Regular 
Size 42 Long 
Size 44 Regular 
Size 44 Long 
Size 46 Regular 
Size 46 Long 
Size 48 Regular 
Size 48 Long 


Shirt, Women’s, Cotton, Long Sleeve 


Shirt, Women’s, Poly/Cotton, Long Sleeve 


8410—00—NSH-5933 
8410—-00—NSH-5934 
8410—-00—NSH-5935 
8410—-00—NSH-5936 
8410—00—NSH-5937 
8410—00—NSH-5938 
8410—00—NSH-5939 
8410—-00—NSH-5940 
8410—00—NSH-5941 
8410—-00—NSH-5942 
8410—00—NSH-5943 
8410—-00—NSH-5944 
8410—00—NSH-5945 
8410—00—NSH-5946 
8410—00—NSH-5947 
8410—00—NSH-5948 
8410—00—NSH-5949 
8410—00—NSH-5950 
8410—-00—NSH-5951 
8410—-00—NSH-5952 


8410—00—NSH-6056 
8410-—00—NSH-6057 
8410—00—NSH-6058 
8410—00—NSH-6059 
8410—00—NSH-6060 
8410—00—NSH-6061 
8410—00—NSH-6062 
8410—00—NSH-6063 
8410—00—NSH-6064 
8410—00—-NSH-6065 
8410—00—NSH-6066 
8410—00—NSH-6067 
8410—00—NSH-6068 
8410—-00—NSH-6069 
8410—00—NSH-6070 


Size 28 Regular 
Size 30 Regular 
Size 32 Regular 
Size 32 Long 
Size 34 Regular 
Size 34 Long 
Size 36 Regular 
Size 36 Long 
Size 38 Regular 
Size 38 Long 
Size 40 Regular 
Size 40 Long 
Size 42 Regular 
Size 42 Long 
Size 44 Regular 
Size 44 Long 
Size 46 Regular 
Size 46 Long 
Size 48 Regular 
Size 48 Long 


Size 28 Regular 
Size 30 Regular 
Size 32 Regular 
Size 32 Long 
Size 34 Regular 
Size 34 Long 
Size 36 Regular 
Size 36 Long 
Size 38 Regular 
Size 38 Long 
Size 40 Regular 
Size 40 Long 
Size 42 Regular 
Size 42 Long 
Size 44 Regular 


8410—-00—NSH-6071 
8410—00—NSH-6072 
8410—-00—NSH-6073 
8410-00—NSH-6074 
8410—00—NSH-6075 


8410—-00—-NSH-6076 
8410—00—NSH-6077 
8410-00—NSH-6078 
8410—00—NSH-6079 
8410—-00—NSH-6080 
8410—00—NSH-6081 
8410—00—NSH-6082 
8410-00—NSH-6083 
8410—00—NSH-6084 
8410—00—NSH-6085 
8410-00—NSH-6086 
8410—00—NSH-6087 
8410—00—NSH-6088 
8410-—00—NSH-6089 
8410—00—NSH-6090 
8410—00—NSH-6091 
8410—00—NSH-6092 
8410—00—NSH-6093 
8410—00—NSH-6094 
8410—00—NSH-6095 


Poly/Cotton 
8405—00—NSH-0544 
Length 31” 
8405—-00—NSH-0545 
Length 33” 
8405—00—NSH-0546 
Length 31” 
8405—00—NSH-0547 
Length 33” 
8405—00—NSH-0548 
Length 35” 
8405-00—-NSH-0549 
Length 31” 
8405—00—NSH-0550 
Length 33” 
8405—-00—NSH-0551 
Length 35” 
8405-00—NSH-0552 
Length 37” 
8405—00—NSH-0553 
Length 31” 
8405—00—NSH-0554 
Length 33” 
8405—-00—NSH-0555 
Length 35” 
8405-00—-NSH-0556 
Length 37” 
8405—-00—NSH-0557 
Length 33” 
8405-00—NSH-0558 
Length 35” 
8405—00—NSH-0559 
Length 37” 
8405—-00—NSH-0560 
Length 33” 
8405-00—NSH-0561 
Length 35” 
8405—00—NSH-0562 
Length 37” 
8405-00—NSH-0563 
Length 33” 
8405—00—NSH-0564 
Length 35” 
8405-00—-NSH-0565 
Length 37” 
8405—00—NSH-0566 
Length 33” 
8405-00—NSH-0567 
Length 35” 


Size 44 Long 
Size 46 Regular 
Size 46 Long 
Size 48 Regular 
Size 48 Long 


Shirt, Women’s, Poly/Cotton, Short Sleeve 


Size 28 Regular 
Size 30 Regular 
Size 32 Regular 
Size 32 Long 
Size 34 Regular 
Size 34 Long 
Size 36 Regular 
Size 36 Long 
Size 38 Regular 
Size 38 Long 
Size 40 Regular 
Size 40 Long 
Size 42 Regular 
Size 42 Long 
Size 44 Regular 
Size 44 Long 
Size 46 Regular 
Size 46 Long 
Size 48 Regular 
Size 48 Long 


Shirts, Law Enforcement, Men’s Long Sleeve, 


Size 1412 Sleeve 


Size 141/ Sleeve 
Size 15 Sleeve 
Size 15 Sleeve 
Size 15 Sleeve 
Size 15%/2 Sleeve 
Size 151 Sleeve 
Size 15%/2 Sleeve 
Size 151/2 Sleeve 
Size 16 Sleeve 
Size 16 Sleeve 
Size 16 Sleeve 
Size 16 Sleeve 
Size Sleeve 
Size 16% Sleeve 
Size 16/2 Sleeve 
Size 17 Sleeve 
Size 17 Sleeve 
Size 17 Sleeve 
Size 171 Sleeve 
Size Sleeve 
Size Sleeve 
Size 18 Sleeve 


Size 18 Sleeve 
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8405—-00—NSH-0568 
Length 37” 
8405-00—NSH-0569 
Length 33” 
8405-00—NSH-0570 
Length 35” 
8405-00—NSH-0571 
Length 37” 
8405—-00—NSH-0572 
Length 33” 
8405-00—NSH-057 
Length 35” 
8405—-00—NSH-0574 
Length 37” 


Size 18 Sleeve 
Size 187 Sleeve 
Size 18 Sleeve 
Size 18% Sleeve 
Size 19 Sleeve 
Size 19 Sleeve 


Size 19 Sleeve 


Shirts, Law Enforcement, Men’s, Short 


Sleeve, Poly/Cotton 
8405-00—NSH-0575 
8405—00—NSH-0576 
8405—-00—NSH-0577 
8405—00—NSH-0578 
8405—-00—-NSH-0579 
8405—-00—NSH-—0580 
8405—00—NSH-0581 
8405-00—NSH-0582 
8405—00—NSH-0583 
8405—00—NSH-05 
84 Size 18% 
8405—-00—NSH-1075 


Size 14 
Size 1412 
Size 15 
Size 151 
Size 16 
Size 1612 
Size 17 
Size 
Size 18 


Size 19 


Shirts, Law Enforcement, Women’s Long 


Sleeve, Poly/Cotton 
8410-00—NSH-6215 
8410—00—NSH-6217 
8410-00—NSH-6262 
8410—-00—NSH-6263 
8410—00—NSH-6264 
8410—-00—NSH-6265 
8410-00—NSH-6266 
8410-00—-NSH-6267 
8410-00-NSH-6268 
8410-00—NSH-6269 
8410-00—NSH-6270 
8410-00—NSH-6271 
8410—00—NSH-6272 
8410-00—NSH-6273 
8410-00—-NSH-6274 
8410-00—NSH-6275 
8410-00—-NSH-6276 
8410—00—NSH-6320 
8410—-00—-NSH-6321 
8410—-00—NSH-6322 


_ Size 28 Regular 30” 


Size 32 Long 31” 
Size 30 Regular 30” 
Size 32 Regular 30” 
Size 34 Regular 30” 
Size 34 Long 31” 
Size 36 Regular 31” 
Size 36 Long 32” 
Size 38 Regular 31” 
Size 38 Long 32” 
Size 40 Regular 32” 
Size 40 Long 33” 
Size 42 Regular 32” 
Size 42 Long 33” 
Size 44 Regular 33” 
Size 46 Regular 33” 
Size 48 Regular 34” 
Size 46 Long 34” 
Size 48 Long 35” 
Size 44 Long 34” 


Shirts, Law Enforcement, Women’s Short ~ 
Sleeve, Light Olive, 65% Poly/35% 


Cotton 
8410-00—NSH-6219 
8410—00—NSH-6221 
8410-00—NSH-6223 
8410—00—NSH-6225 
8410-—00—NSH-6227 
8410—00—NSH-6229 
8410-—00—NSH-6230 
8410—-00—NSH-6232 
8410—00—NSH-6233 
8410—00—NSH-6235 
8410-00—NSH-6236 
8410-00—NSH-6238 
8410-—00—NSH-6277 
8410—00—NSH-6278 
8410-00—NSH-6279 
8410—00—NSH-6280 
8410—00—NSH-6281 
8410—00—NSH-6282 
8410—00—NSH-6283 
8410—00—NSH-6284 
8410—00—NSH-6285 
8410—00—NSH-6286 
Shorts, Trail, Men’s 


Size 28 Regular 
Size 28 Long 
Size 30 Long 
Size 32 Long 
Size 34 Long 
Size 36 Long 
Size 38 Long 
Size 40 Long 
Size 42 Long 
Size 44 Long 
Size 46 Long 
Size 48 Long 
Size 30 Regular 
Size 32 Regular 
Size 34 Regular 
Size 36 Regular 
Size 38 Regular 
Size 40 Regular 
Size 42 Regular 
Size 44 Regular 
Size 46 Regular 
Size 48 Regular 


8405-00—NSH-0091 
8405-00—NSH-0092 
8405—00—NSH-0093 
8405—-00—NSH-0094 
8405—00—NSH-0095 
8405-00—NSH—0096 
8405—-00—NSH-0097 


Shorts, Trail, Women’s 


8410—00—NSH-5997 
8410—00—NSH-5998 
8410—-00—NSH-5999 
8410—-00—NSH-6000 
8410—00—NSH-6001 
8410—00—NSH-6002 
8410—00—NSH-6003 
8410—00—NSH-6004 
8410—00—NSH-6005 


Size 30 
Size 32 
Size 34 
Size 36 
Size 38 
Size 40 
Size 42 


Size 4 
Size 6 
Size 8 
Size 10 
Size 12 
Size 14 
Size 16 
Size 18 
Size 20 


8410—00—NSH-5990 
8410—00—NSH-5991 
8410-00—NSH-5992 
8410—-00—NSH-5993 
8410—-00—NSH-5994 
8410—00—NSH-5995 
8410—00—NSH-5996 


_ Slacks, Maternity 


8410—00—NSH-6258 
8410—00—NSH-6259 
8410—00—NSH-6260 
8410—00—NSH-6261 


Size 16 Tall 

Size 18 Regular 
Size 18 Tall 

Size 20 Regular 
Size 20 Tall 
Size 22 Regular 
Size 24 Regular 


Size Small 
Size Medium 
Size Large 
Size X Large 


Small LE Badge/Patch (Pkg. 10) 


8455—-00—NSH-0024 


Sweater, FS Vest, V-Neck 


8405-00—NSH-0598 
8405-00—NSH-0599 


Shoulder Board, Honor Guard 
. 8455-00—-NSH-0021 
Silver Nameplate, Silver 


8405-00—NSH-0600 
8405-—00—NSH-0601 
8405—00—NSH-0602 


8455—-00—NSH-0022 


Skirt, Women’s 


8410—-00—NSH-6177 
8410—-00—NSH-6224 
8410—00—NSH-6226 
8410—00—NSH-6228 
8410—-00—NSH-6231 
8410—00—NSH-6234 
8410—00—NSH-6237 
8410—-00—NSH-6239 
8410-00—NSH-6241 
8410-—00—NSH-6243 
8410—00—NSH-6245 
8410-00—NSH-6247 


Size 26 Regular 
Size 4 Regular 

Size 6 Regular 

Size 8 Regular 

Size 10 Regular 
Size 12 Regular 
Size 14 Regular 
Size 16 Regular 
Size 18 Regular 
Size 20 Regular 
Size 22 Regular 
Size 24 Regular 


Slacks, Field, Men’s, Light Green, 50% 


Polyester/50% Cotton 


8405—-00—NSH-0053 
8405—-00—NSH-0055 
8405-00—NSH-0057 
8405-00—NSH-0059 
8405-00—NSH-0061 
8405-—00—NSH-0062, 
8405—00—NSH-0063 
8405—00—NSH-0065 
8405-00—NSH-0066 
8405—-00—NSH-0067 
8405—-00—NSH-0069 
8405-00—NSH-0070 
8405-00—NSH-0071 
8405-00—NSH-0073 
8405—-00—NSH-0074 
8405-—00—NSH-0075 
8405-—00—NSH-0076 
8405—-00—NSH-0077 
8405—-00—NSH-0078 
8405—-00—NSH-0079 
8405—-00—NSH-0080 
8405—-00—NSH-0081 
8405—00—NSH-0082 
8405-00—NSH-0083 
8405—00—NSH-0085 
8405-00—NSH-0087 
8405—00—NSH-0089 


8410-00—NSH-5973 
8410—00—NSH-5974 
8410—00—NSH-5975 . 
8410-—00—NSH-5977 
8410—00—NSH-5979 
8410—00—NSH-5980 
8410—00-—NSH-5982 
8410—-00—NSH-5983 
8410—00—NSH-5985 
8410—00—NSH-5986 
8410—00—NSH-5988 


Size 28 Regular 
Size 29 Regular 
Size 30 Regular 
Size 31 Regular 
Size 32 Regular 
Size 32 Long 

Size 33 Regular 
Size 34 Regular 
Size 34 Long 

Size 35 Regular 
Size 36 Regular 
Size 36 Long 

Size 37 Regular 
Size 38 Regular 
Size 38 Long 

Size 40 Regular 
Size 40 Long 

Size 42 Regular 
Size 42 Long 

Size 44 Regular 
Size 44 Long 

Size 46 Regular 
Size 46 Long 

Size 48 Regular 
Size 50 Regular 
Size 52 Regular 
Size 54 Regular 


Slacks, Field, Women’s, Polyester Cotton 


Size 4 Regular 
Size 6 Tall 

Size 6 Regular 
Size 8 Regular 
Size 8 Tall 

Size 10 Regular 
Size 10 Tall 
Size 12 Regular 
Size 12 Tall 
Size 14 Regular 
Size 14 Tall 
Size 16 Regular 


8405—00—NSH-0986 


Size Small 

Size Medium 
Size Large 

Size X Large 
Size XX Large 
Size XXX Large 


Sweater, V-Neck, Unisex 


8405-—00—NSH-0792 
8405-00—NSH-0793 
8405-00—NSH-0794 
8405—-00—NSH-0795 
8405—00—NSH-0796 
8405—00—NSH-0797 
8405-00—NSH-0798 
Tie, Clip On 


Size X-Small 
Size Small 

Size Medium 
Size Large 

Size X-Large 
Size XX-Large 
Size XXX-Large 


8405—00—NSH-0449 Short 
8405—00—NSH-0450 Regular 
8405-—00—NSH-0451 Long 


Tie, Clip On—17” 
8405—00—NSH-0445 


Tie, Floppy Bow, 18” Long adjustable neck 


band, solid green 
8405—-00—NSH-0452 


Tie, Floppy Bow, 18” Long adjustable neck 
band, striped & solid green 


8405—00—NSH-0447 


Tie, Four-In-Hand, Solid Green, 100% 
Polyester 56 1/2” Long 


8405—00—NSH-0448 


Tie, Four-In-Hand, Striped, 100% Polyester, 


55” Long 
8405—00—NSH-0446 
Trouser, Bib Wool 
8405—-00—NSH-1050 
8405—-00—NSH-1051 
8405—-00—NSH-1052 
8405—00—NSH-1053 
8405—-00—NSH-1054 


Size Small 

Size Medium 
Size X Large 
Size XX Large 
Size XXX Large 


Trousers, Men’s for Dress Uniform 


8405-00—-NSH-0409 
8405—00—NSH-0410 
8405—-00—NSH-0411 
8405—-00—NSH-0412 
8405-00—NSH-0413 
8405—-00—NSH-0414 
8405-00—NSH-0415 
8405—00—NSH-0416 
8405—00—NSH-0417 
8405—00—NSH-0418 
8405—-00—NSH-0419 
8405-00—NSH-0420 
8405—-00—NSH-0421 
8405-00—NSH-0422 
8405—-00—NSH-0423 
8405—00—NSH-0424 
8405—-00—NSH-0425 
8405-00—NSH-0426 
8405-00—NSH-0427 
8405-00—NSH-0428 
8405-00—NSH-0429 
8405-00—NSH-0430 


Size 28 Short Rise 
Size 28 Regular Rise 
Size 29 Regular Rise 
Size 30 Short Rise 
Size 30 Regular Rise 
Size 31 Short Rise 
Size 31 Regular Rise 
Size 32 Short Rise 
Size 32 Regular Rise 
Size 32 Long Rise 
Size 33 Short Rise 
Size 33 Regular Rise 
Size 34 Short Rise 
Size 34 Regular Rise 
Size 34 Long Rise 
Size 35 Regular Rise 
Size 36 Short Rise 
Size 36 Regular Rise 
Size 36 Long Rise 
Size 37 Regular Rise 
Size 38 Short Rise 
Size 38 Regular Rise 
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8405-00-NSH-0431 
8405-00-NSH-0432 
8405-00-NSH-0433 
8405—00-NSH-0434 
8405-00-NSH-0435 
8405-00-NSH-0436 
8405-00-NSH-0437 
8405-00-NSH-0438 
8405-00-NSH-0439 
8405-00-NSH-0440 
8405-00-NSH-0441 
8405-00-NSH-0442 
8405-00-NSH-0443 
8405-00-NSH-0444 
8405—00-NSH-0969 
8405-00-NSH-0970 
8405-00-NSH-0971 
8405-00-NSH-0972 
8405-00-NSH--0973 
8405-00-NSH-0974 
8405-00-NSH-0975 
8405-00-NSH-0976 
8405-00-NSH-0977 
8405-00-NSH-0978 
8405-00-NSH-0979 
8405-00-NSH-0980 
8405-00-NSH-0981 
8405-00-NSH-0982 
8405—00-NSH-0983 


8405-00—NSH-0884 
8405—00—NSH-0885 
8405—-00—NSH-0886 
8405-00—NSH-0887 
8405-00—NSH-0888 
8405—-00—NSH-0889 
8405-00—-NSH-0890 
8405—-00—NSH-0891 
8405—-00—NSH-0892 
8405—-00—NSH-0893 
8405-00—NSH-0894 
8405—00—NSH-0895 
8405-00—-NSH-0897 
8405-00—NSH-0898 
8405-00—-NSH-0899 
8405-00—NSH-0900 
8405-00—NSH-0901 
8405-00—NSH-0902 
8405—-00—NSH-0903 
8405—-00—-NSH-0904 
8405-00—NSH-0905 
8405—-00—NSH-0906 
8405—00—NSH-0907 
8405-00—NSH-0908 
8405-00—NSH-0909 
8405—00—NSH-0910 
8405-00—NSH-0911 
8405-00—-NSH-0912 
8405-00—NSH-0913 
8405-00—NSH-0914 
8405-00—NSH-0915 
8405—00—NSH-0916 
8405-00—NSH-0917 
8405—-00—NSH-0918 
8405—-00—-NSH-0919 


8410—00—NSH-6176 
8410—-00—NSH-6199 
8410—-00—-NSH-6201 
8410—-00—NSH-6203 
8410—-00—NSH-6206 
8410—00—NSH-6209 
8410-00—NSH-6212 
8410—-00—-NSH-6214 
8410—-00—NSH-6216 


Size 38 Long Rise 
Size 40 Short Rise 
Size 40 Regular Rise 
Size 40 Long Rise 
Size 42 Regular Rise 
Size 42 Long Rise 
Size 44 Regular Rise 
Size 44 Long Rise 
Size 46 Regular Rise 
Size 46 Long Rise 


Size 48 Regular Rise 


Size 50 Regular Rise 
Size 52 Regular Rise 
Size 54 Regular Rise 
Size 29 Short Rise 
Size 35 Short Rise 
Size 37 Short Rise 
Size 42 Short Rise 
Size 44 Short Rise 
Size 48 Long Rise 
Size 50 Long Rise 
Size 52 Long Rise 
Size 54 Long Rise 
Size 56 Regular Rise 
Size 56 Long Rise 
Size 58 Regular Rise 
Size 58 Long Rise 
Size 60 Regular Rise 
Size 60 Long Rise 


Trousers, Men’s Honor Guard 


Size 28 Short 
Size 28 Regular 
Size 32 Short 
Size 32 Regular 
Size 34 Short 
Size 34 Regular 
Size 34 Long 
Size 36 Short 
Size 36 Regular 
Size 36 Long 
Size 38 Short 
Size 38 Regular 
Size 38 Long 
Size 40 Short 
Size 40 Regular 
Size 40 Long 
Size 42 Short 
Size 42 Regular 
Size 42 Long 
Size 44 Short 
Size 44 Regular 
Size 44 Long 
Size 46 Regular 
Size 46 Long 
Size 48 Regular 
Size 48 Long 
Size 50 Regular 
Size 50 Long 
Size 52 Regular 
Size 52 Long 
Size 54 Regular 
Size 54 Long 
Size 56 Regular 
Size 56 Long 
Size 60 Regular 
Size 60 Long 


Trousers, Women’s for Dress Uniform 


Size 26 Regular 
Size 4 Regular 
Size 6 Regular 
Size 8 Regular 
Size 10 Regular 
Size 12 Regular 
Size 14 Regular 
Size 16 Regular 
Size 18 Regular 


8410—-00-NSH-6218 Size 20 Regular 
8410—-00-NSH-6220 Size 22 Regular 
8410—00—-NSH-6222 Size 24 Regular 
Trousers, Women’s, Honor Guard 

8410—00—NSH-6157 Size 4 
8410—00—NSH-6158 Size 6 
8410—00—NSH-6159 Size 8 
8410—00—NSH-6160 Size 10 
8410—-00—NSH-6161 Size 12 


8405—00—NSH-0515 
Regular 
8405—-00—NSH-0516 
8405—00—NSH-0517 
Regular 
8405—00—NSH-0518 
8405—-00—NSH-0519 
8405—00—NSH-0520 
8405—00—NSH-0521 


Size X Small 


-Size Small Regular 


Size Medium 


Size Large Regular 
Size LL 

Size X Large Regular 
Size X Large Long - 


8410—-00—NSH-6162 
8410—00—NSH-6163 
8410—00—NSH-6164 
8410—-00—NSH-6165 
8410—-00—NSH-6171 
8410—00—NSH-6172 


Vest, Men’s, Field 


8405—00—NSH-0327 
8405-00—NSH-0329 
Regular 
8405—00—NSH-0330 
8405-00—NSH-0331 
8405—00—NSH-0332 
8405—00—NSH-0333 
8405—00—NSH-0334 
8405-00—NSH-0335 
Regular 
8405—00—NSH-0336 


Vest, SCSEP 


8405-00—NSH-0531 
8405—-00—NSH-0532 
8405—-00—NSH-0533 
8405—00—NSH-0534 
8405—00—NSH-0985 


Vest, V-Neck, Unisex 


8405—-00—NSH-0799 
8405—00—NSH-0800 
8405-00—-NSH-0801 
8405—00—NSH-0802 
8405—00—NSH-0803 
8405—00—NSH-0804 
8405-00—NSH-0805 


Vest, Volunteer 


8405—-00—NSH-0524 
8405—-00—NSH-0525 
8405-00—NSH-0526 
8405—00—NSH-0527 
8405-00—NSH-0528 
8405-00—NSH-0529 
8405-00—NSH-0530 


Vest, Women’s, Field 


8410—-00-NSH-6138 
8410-00-NSH-6139 
8410-00-NSH-6140 
8410-00-NSH-6141 
8410—-00-NSH-6287 


Volunteer Patches (Pkg. 


8455—00—NSH-0012 


Windbreaker, SCSEP 


8405—00—NSH-0537 
8405—-00—NSH-0538 
8405—00—NSH-0539 
8405—00—NSH-1060 


Windbreaker, Unisex 


8405-00—NSH-0264 
Regular 
8405-00—NSH-0265 
8405-00—NSH-0266. 
Regular 
8405—00—NSH-0267 
8405—00—NSH-0268 
8405-00—NSH-0269 
8405—-00—NSH-0270 
8405-00—NSH-0271 
Regular 
8405—00—NSH-0272 


Windbreaker, Volunteer 


Size 14 
Size 16 
Size 18 
Size 20 
Size 22 
Size 24 


Size Small Regular 
Size Medium 


Size Medium Long 


Size Large Regular 
Size LL 

Size X Large Regular 
Size X Large Long 
Size XX Large 


Size XX Large Long 


Size Small 
Size Medium 
Size Large 
Size X Large 
Size X Small - 


Size X-Small 
Size Small 

Size Medium 
Size Large 

Size X-Large 
Size XX-Large 
Size XXX-Large 


Size XX Small 
Size X Small 
Size Small 
Size Medium 
Size Large 
Size X Large 
Size XX Large 


Size Small 
Size Medium 
Size Large 
Size X Large 
Size X-Small 
of 10) 


Size Medium 
Size Large 
Size X Large 
Size Small 


Size X Small 


Size Small Regular 
Size Medium 


Size Large Regular 
Size LL 

Size X Large Regular 
Size X Large Long 
Size XX Large 


Size XX Large Long 


8405—-00—NSH-0522 
Regular 
8405-00—NSH-0523 Size XX Large Long 
NPA: Human Technologies Corporation, 
Utica, NY 
Socks, Boot, Acrylic 
8440—-00—NSH-0002 
8440—00—NSH-0004 
Socks, Crew, Acrylic 
8440-00—-NSH-0001 Size 9 to 11 
8440—-00—-NSH-0003 Size 11 to 13 
NPA: Diverse Options, Inc., Ripon, WI 


Contracting Activity: USDA, Forest 
Service, Washington, DC. 


Deletions 


On October 27, 2006, the Committee for 
Purchase From People Who Are Blind or 
Severely Disabled published notice (70 FR 
62992) of proposed deletions to the 
Procurement List. 

After consideration of the relevant matter 
presented, the Committee has determined 
that the products listed below are no longer 
suitable for procurement by the Federal 
Government under 41 U.S.C. 46—48c and 41 
CFR 51-2.4. 


Regulatory Flexibility Act Certification 
I certify that the following action will 


Size XX Large 


Size 9 to 11 
Size 11 to 13 


~ not have a significant impact on a 


substantial number of small entities. 
The major factors considered for this 
certification were: 

1. The action may result in additional 
reporting, recordkeeping or other 
compliance requirements for small 
entities. 

2. The action may result in 
authorizing small entities to furnish the 
products to the Government. 

3. There are no known regulatory 
alternatives which would accomplish 
the objectives of the Javits-Wagner- 
O’Day Act (41 U.S.C. 46—48c) in 
connection with the products deleted 
from the Procurement List. 


End of Certification 


Accordingly, the following products 
are deleted from the Procurement List: 


Products 


Cover, Helmet, Arctic White 
NSN: 8415—00—NIB—0078—Cover, Helmet, 
Arctic White 
NSN: 8415—00—NIB—0068—Cover, Helmet, 
Arctic White 
Cover, Helmet, Reversible 
NSN: 8415—00—NIB—0064—Cover, Helmet, 
Reversible 
NSN: 8415—00—NIB-—0079—Cover, Helmet, 
Reversible 
NPA: Lions Volunteer Blind Industries, 
Inc., Morristown, TN 
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Helmet Assembly, Combat Vehicle Crewman 
NSN: 8470-00—NIB-0003—Helmet 
Assembly, Combat Vehicle Crewman 
NPA: Washington-Greene County Branch, 
PAB, Washington, PA 
Contracting Activity: U.S. Army Soldier 
Systems Command, Natick, MA 
Pad, Comfort, Ground Troops, Parachutists 
NSN: 8470-00-NIB-0001—Pad, Comfort, 
Ground Troops, Parachutists 
NPA: South Texas Lighthouse for the 
Blind, Corpus Christi, TX 
Contracting Activity: Departments of Army 
and Air Force—Dallas, Dallas, TX 


Sheryl D. Kennerly, 

Director, Information Management. 

[FR Doc. E6—21976 Filed 12-21-06; 8:45 am] 
BILLING CODE 6353-01-P ; 


COMMITTEE FOR PURCHASE FROM 
PEOPLE WHO ARE BLIND OR 
SEVERELY DISABLED 


Correction of Notice of Addition 


AGENCY: Committee for Purchase From 
People Who Are Blind or Severely 
Disabled. 

ACTION: Correction to notice of addition 
to the Procurement List. ; 


SUMMARY: In the document appearing on 
page 75497-75498, FR Doc E6—21360, 
Procurement List Additions and 
Deletions, in the issue of December 15, 
2006, in the first column of page 75498, 
the Committee published addition of 
Gloves, Flyer’s Summer, Type GS/FRP- 
2; GS/FPP—2. Following the publication 
of this Notice, the Committee 
determined that specific coverage of this 
addition was not included in the notice. 
The Committee therefore is publishing 
the Product again with the corrected 

~ coverage. All other information remains 
the same. 


DATES: Effective Date: January 21, 2007. 


ADDRESSES: Committee for Purchase 
From People Who Are Blind or Severely 
Disabled, Jefferson Plaza 2, Suite 10800, 
1421 Jefferson Davis Highway, 
Arlington, Virginia, 22202-3259. 

FOR FURTHER INFORMATION CONTACT: 
Sheryl! D. Kennerly, Telephone: (703) 
603-7740, Fax: (703) 603-0655, or email 
SKennerly@jwod.gov. 


Addition 


Coverage: The requirement being 
added to the Procurement List is limited 
to 15,200 pairs of any combination of 
the following NSNs for Defense Supply 
Center Philadelphia, PA. 


Gloves, Flyers’, Summer, Type GS/FRP-2; 
GS/FPP-2 
NSN: 8415-01-029-0109—Gloves, Flyers’ 
Summer Type GS—FRP-—2, Sage Green 
(Size 7) 


NSN: 8415-01-029-0111—Gloves, Flyers’ 
Summer Type GS-FRP-2, Sage Green 
(Size 8) 

NSN: Flyers’ 
Summer Type GS-FRP-2, Sage Green 
(Size 9) 

NSN: 8415-01—029-0113—Gloves, Flyers’ 
Summer Type GS—FRP-2, Sage Green 
(Size 10) 

NSN: Flyers’ 
Summer Type GS—FRP-2, Sage Green 
(Size 11) 

NSN: 8415-01-040-1453—Gloves, Flyers’ 
Summer Type GS—FRP-—2, Sage Green 
(Size 6) 

NSN: 8415-01-040—2012—-Gloves, Flyers’ 
Summer Type GS—FRP-2, Sage Green 
(Size 5) 

NSN: 8415-01-461-4920—Gloves, Flyers’ 
Summer Type GS—FPP-2, Desert Tan 
(Size 5) 

NSN: 8415-01-461-4922—-Gloves, Flyers’ 
Summer Type GS-FPP-2, Desert Tan 
(Size 6) 

NSN: 8415-01-461-4924—Gloves, Flyers’ 
Summer Type GS—FPP-2, Desert Tan 
(Size 7) 

NSN: 8415-01-461-4932—-Gloves, Flyers’ 
Summer Type GS—FPP-2, Desert Tan 
(Size 8) 

NSN: 8415-01-461-4934—Gloves, Flyers’ 
Summer Type GS—FPP-2, Desert Tan 
(Size 9) 

NSN: 8415-01-461-4940—Gloves, Flyers’ 
Summer Type GS—FPP-2, Desert Tan 
(Size 10) 

NSN: 8415-01-461-4942—Gloves, Flyers’ 
Summer Type GS—FPP-2, Desert Tan 
(Size 11) 

NSN: 8415-01-461-4962—Gloves, Flyers’ 
Summer Type GS-FRP-2, Black (Size 5) 

NSN: 8415-01-461-4964—Gloves, Flyers’ 
Summer Type GS-FRP-2, Black (Size 6) 

NSN: 8415-01-461-4966—Gloves, Flyers’ 
Summer Type GS-FRP-2, Black (Size 7) 

NSN: 8415-01-461-4969—Gloves, Flyers’ 
Summer Type GS—FRP-2, Black (Size 8) 

NSN: 8415-01-461-4970—Gloves, Flyers’ 
Summer Type GS—FRP-2, Black (Size 9) 

NSN: 8415-01-461-4971—Gloves, Flyers’ 
Summer Type GS—FRP-2, Black (Size: 
10) 

NSN: 8415-01-461-4981—-Gloves, Flyers’ 
Summer Type GS-FRP-2, Black (Size 
11) 

NSN: 8415-01-482-8417—Gloves, Flyers’ 
Summer Type GS-FRP-2, Sage Green 
(Size 4) 

NSN: 8415-01-482-8420—Gloves, Flyers’ 
Summer Type GS—-FRP-2, Sage Green 
(Size 12) 

NSN: 8415-01-482-8678—Gloves, Flyers’ 
Summer Type GS—FRP-2, Black (Size 4) 

NSN: 8415-01-482-8684—Gloves, Flyers’ 
Summer Type GS—FRP-2, Black (Size 
12) 

NSN: Flyers’ 
Summer Type GS—FPP-2, Desert Tan 
(Size 4) 

NSN: 8415-01-482-8690—Gloves, Flyers’ 
Summer Type GS—FPP-2, Desert Tan 
(Size 12) 

NPA: South Texas Lighthouse for the Blind, 

Corpus Christi, TX 


Contracting Activity: Defense Supply Center 
Philadelphia, Philadelphia, PA 

Sheryl D. Kennerly, 

Director, Information Management. 

[FR Doc. E6-21977 Filed 12-21-06; 8:45 am] 

BILLING CODE 6353-01-P 


DEPARTMENT OF COMMERCE 


Submission for OMB Review; 
Comment Request 


The Department of Commerce will 
submit to the Office of Management and 
Budget (OMB) for clearance the 
following proposal for collection of 
information under the provisions of the 
Paperwork Reduction Act (44 U.S.C. 
Chapter 35). 

Agency: Office of the Inspector 
General. 

Title: Applicant for Funding 
Assistance. 

Form Number(s): CD-346. 

OMB Approval Number: 0605-0001. 

Type of Request: Regular submission. 

Burden Hours: 375. 

Number of Respondents: 300. 

Average Hours Per Response: 15 
minutes. 

Needs and Uses: The Department of 
Commerce’s (DOC) Form CD-—346 is 
used to assist program and grants 


_ administration officials in determining 


the responsibility, financial integrity, 
and management principles of principal 
officers and employees of organizations, 
firms, or recipients or beneficiaries of 
grants, loans, or loan guarantee 
programs of operating units in DOC. 

Affected Public: Business or other for- 
profit organizations and individuals or 
households. 

Frequency: Annually. 

Respondent's Obligation: Voluntary. 

OMB Desk Officer: David Rostker, 
(202) 395-3897. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing Diana Hynek, 
Departmental Paperwork Clearance 
Officer, (202) 482-0266, Department of 
Commerce, Room 6625, 14th and 
Constitution Avenue, NW., Washington, 
DC 20230 (or via the Internet at . 
dHynek@doc.gov). 

Written comments and 
recommendations for the proposed 
information collection should be sent 
within 30 days of publication of this 
notice to David Rostker, OMB Desk 
Officer, FAX number (202) 395-7258 or 
via the Internet at 
David_Rostker@omb.eop.gov. 
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Dated: September 18, 2006. . 
Gwellnar Banks, 
Management Analyst, Office of the Chief 
Information Officer. 
(FR Doc. E6—21919 Filed 12-21-06; 8:45 am] 
BILLING CODE 3510-55-P 


DEPARTMENT OF COMMERCE 


Office of the Secretary 


Proposed Information Collection; 
Comment Request; Business Mission 
Application 

AGENCY: Office of the Secretary, Office 
of Business Liaison. 

ACTION: Notice. 


SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995. 
DATES: Written comments must be 
submitted on or before February 20, 
2007. 


ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dHynek@doc.gov). 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to Jennifer Andberg (202—-482-— 
1360 or via internet at 
JAndberg@doc.gov). 


SUPPLEMENTARY INFORMATION: 


I. Abstract 


The purpose of collecting the 
information requested in the Business 
Mission Application is to enable the 
Department of Commerce to ensure that 
companies that wish to participate in a 
business mission meet the standards 
established by the Secretary for 
participation and allow the Department 
to make the best possible selection of 
participants for trade missions. 

Without this information, the Office 
of the Secretary would be unable to: (1) 
Determine either the number of firms or 
the identities of individual companies 
participating in its trade events; (2) 
account for user fees received from 
firms in a manner consistent with GAO 
accounting practices; (3) would have no 
written contract with firms covering 


their use of government services and/or 


facilities; (4) obtain certain certifications ~ 


from companies interested in 
participating in DOC trade events; and 
(5) obtain additional information 
needed to judge the eligibility and 
suitability of companies to participate in 
DOC-sponsored business missions. 


Il. Method of Collection 


The respondents can use one of the 
following: 

(1) Electronically by completing and 
submitting an Internet form included on 
the mission-specific Web site; (2) 
electronically—by downloading, 
completing, and e-mailing—a pdf or 
Word form from the mission-specific 
website; or (3) electronically—by 
requesting a pdf or Word form, 
completing and e-mailing or faxing. 


Ill. Data 


OMB Number: 0690-0023. 

Form Number: 

Type of Review: Regular submission. 

Affected Public: Business or other for- 
profit organizations; Not-for-profit 
institutions. 

Estimated Number of Respondents: 
300. 

Estimated Time Per Response: 40 
minutes. 

Estimated Total Annual Burden 
Hours: 200. 

Estimated Total Annual Cost to 
Public: $42,000. 


IV. Request for Comments 


Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record. 


Dated: December 18, 2006. 
Gwellnar Banks, 


Management Analyst, Office of the Chief 
Information Officer. 


[FR Doc. E6—21922 Filed 12-21-06; 8:45 am] 
BILLING CODE 3510-FP-P 


DEPARTMENT OF COMMERCE 


international Trade Administration 
A-588-—850 


Certain Large Diameter Carbon and 
Alloy Seamless Standard, Line, and 
Pressure Pipe from Japan: Notice of 
Rescission of Antidumping Duty 
Administrative Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: In response to a request from 
United States Steel Corporation, the 
Department of Commerce initiated an 
administrative review of the 
antidumping duty order on certain large 
diameter carbon and alloy seamless 
standard, line, and pressure pipe from 
Japan, covering the period June 1, 2005, 
through May 31, 2006. Because this 
request was later withdrawn, we are 
rescinding the review. 


EFFECTIVE DATE: December 22, 2006. 


FOR FURTHER INFORMATION CONTACT: 
Saliha Loucif at (202) 482-1779; AD/ 
CVD Operations Office 1, Import 
Administration, International Trade 
Administration, U.S. Department of 
Commerce, 14*» Street & Constitution 
Avenue, NW, Washington, DC 20230. 


SUPPLEMENTARY INFORMATION: 


Background 


On June 26, 2000, the Department of 
Commerce (the Department) published, 
in the Federal Register, the 
antidumping duty order on certain large 
diameter carbon and alloy seamless 
standard, line, and pressure pipe 
(seamless pipe) from Japan. See Notice 
of Antidumping Duty Orders: Certain 
Large Diameter Carbon and Alloy 
Seamless Standard, Line and Pressure 
Pipe from Japan; and Certain Small 
Diameter Carbon and Alloy Seamless 
Standard, Line and Pressure Pipe From 
Japan and the Republic of South Africa, 
65 FR 39360 (June 26, 2000). 

On June 2, 2006, the Department 
published a notice of opportunity to 
request an administrative review of the 
antidumping duty order of seamless 
pipe for the period of review covering 
June 1, 2005, through May 31, 2006 (the 
period of review). See Antidumping or 
Countervailing Duty Order, Finding, or 
Suspended Investigation; Opportunity 
to Request Administrative Review, 71 
FR 32032 (June 2, 2006). 

In accordance with 19 CFR 
351.213(b), on June 30, 2006, United 
States Steel Corporation (the petitioner) 
requested an administrative review of 
the antidumping duty order on seamless 
pipe from Japan, for JFE Steel 
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Corporation, Nippon Steel Corporation, 
NKK Tubes, and Sumitomo Metal 
Industries, Ltd. (collectively, the 
respondents). None of the respondents 
requested a review. On July 27, 2006, in 
accordance with 19 CFR 
351.221(c)(1)(i), the Department 
published in the Federal Register the 
initiation of an administrative review of 
the antidumping order on seamless pipe 
from Japan. See Notice of Initiation of 
Antidumping and Countervailing Duty 
Administrative Reviews and Request for 
Revocation in Part, 71 FR 42626 (July 
27, 2006). On August 1, 2006, the 
Department issued its antidumping 
questionnaire. In August 2006, 
respondents submitted letters claiming 
that they did not have sales of subject 
merchandise during the period of 
review. On November 28, 2006, the 
petitioner withdrew its request for an 
administrative review of seamless pipe 
from Japan. 


Rescission of Review 


The Department’s regulations at 
351.213(d)(1) provide that the 
Department will rescind an 
administrative review if the party that 
requested the review withdraws its 
request for a review within 90 days of 
the date of publication of the notice of 
initiation of the requested review. The 
regulations further provide that the 
Secretary ‘‘may extend this time limit if 
the Secretary decides that it is 
reasonable to do so.”” Although the 
petitioner’s November 28, 2006, 
withdrawal request for this review was 
not within the 90-day time limit as 
prescribed in 19 CFR 351.213(d)(1), we 
find that, under the circumstances of 
this review, it is appropriate to accept 
the withdrawal request and rescind the 
review. In response to the Department’s 
August 1, 2006, antidumping 
questionnaire, the respondents have 
claimed no shipments of subject 
merchandise to the United States during 
the period of review, and, therefore, the 
Department has neither issued 
supplemental questionnaires nor 
conducted verification at this point in 
the proceeding. Continuing the review 
would only require the petitioner, 
respondents, and the Department to 
expend time and resources on a review 
in which the only party that requested 
the review is no longer interested. 

Accordingly, the Department does not 
believe the administrative review has 
proceeded to a point at which it would 
be ‘“‘unreasonable”’ to rescind the 
review. The Department, therefore, finds 
that it is reasonable to extend the 90-day 
time limit and to rescind the 
administrative review. The Department 
will issue appropriate assessment 


instructions to U.S. Customs and Border 
Protection after 15 days of publication - 
of this notice. 

This notice serves as a reminder to 
parties subject to administrative 
protective order (APO) of their 
responsibility concerning the return or 
destruction of proprietary information 
disclosed under APO in accordance 
with 19 CFR 351.305(a)(3). Timely 
written notification of the return/ 
destruction of APO materials or 
conversion to judicial protective order is 
hereby requested. Failure to comply 
with the regulations and terms of an 
APO is a sanctionable violation. 

This notice is issued and published in 
accordance with section 777(i)(1) of the 
Tariff Act of 1930, as amended, and 19 
CFR 351.213(d)(4). 


Dated: December 18, 2006. 
Stephen J. Claeys, 


Deputy Assistant Secretaryfor Import 
Administration. 


[FR Doc. E6—21999 Filed 12-21-06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


International Trade Administration 
A-580-825 


Notice of Extension of Time Limit for 
Final Results of Administrative 
Review: Oil Country Tubular Goods, 
Other Than Drill Pipe, From Korea 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

EFFECTIVE DATE: December 22, 2006. 

FOR FURTHER INFORMATION CONTACT: 
Scott Lindsay, Nicholas Czajkowski, or 
Dara Iserson, AD/CVD Operations, 
Office 6, Import Administration, 
International Trade Administration, 
U.S. Department of Commerce, 14th 
Street and Constitution Avenue, N.W., 
Washington, DC 20230; telephone: (202) 
482-0780, (202) 482-1395, or (202) 482- 
4052, respectively. 

SUPPLEMENTARY INFORMATION: 


Background 


On September 28, 2005, the 
Department of Commerce (the 
Department) published a notice of 
initiation for this antidumping duty 
administrative review. See Notice of 
Initiation of Antidumping and 
Countervailing Duty Administrative 
Reviews and Request for Revocation in 
Part, 70 FR 56631 (September 28, 2005). 
On August 31, 2006, the Department 
published the preliminary results of this 
administrative review of the 
antidumping duty order on oil country 


tubular goods (OCTG), other than drill 
pipe, from Korea. See Oil Country 
Tubular Goods, Other Than Drill Pipe, 
from Korea: Preliminary Results of 
Antidumping Duty Administrative 
Review, 71 FR 51797 (August 31, 2006) 
(Preliminary Results). We received case 
briefs on October 2, 2006 and rebuttal 
briefs on October 10, 2006. On October 
24, 2006, the Department decided to 
permit an additional rebuttal from each 
petitioner with respect to one issue. The 
Department received these rebuttal 
briefs from counsel representing IPSCO 
Tubulars, Inc., Lone Star Steel 
Company, and Maverick Tube 
Corporations on October 30, 2006, as 
well as from U.S. Steel Corporation on 
November 1, 2006. 


Extension of Time Limits for Final 
Results 


Section 751(a)(3)(A) of the Tariff Act 
of 1930, as amended (‘‘the Act”’), 
requires the Department to issue the 
preliminary results of an administrative 
review within 245 days after the last day 
of the anniversary month of an 
antidumping duty order for which a 
review is requested, and issue the final 
results within 120 days after the date on 
which the preliminary results are 
published. However, if the Department 
finds it is not practicable to complete 
the review within the time period, 
section 751(a)(3)(A) of the Act allows 
the Department to extend these 
deadlines to a maximum of 365 days 
and 180 days, respectively. 


We determine that it is not practicable 
to complete the final results of this 
review within current statutory limits. 
Due to the complexity of issues raised 
in the interested parties’ case briefs, 
specifically regarding the treatment of 
inventory carrying costs and CEP profit, 
the Department requires additional time 
to evaluate these issues properly. 
Therefore, we are extending the 
deadline for the final results of this 
review by 60 days, from December 29, 
2006 until no later than February 27, 
2006, in accordance with section 
751(a)(3)(A) of the Act. 

We are issuing and publishing this 
notice in accordance with sections 
751(a)(1), 751(a)(3)(A), and 777(i)(1) of 
the Act. 


Dated: December 18, 2006. 
Stephen J. Claeys, 


Deputy Assistant Secretaryfor Import 
Administration. 


[FR Doc. E6—21988 Filed 12-21-06; 8:45 am] 
Billing Code: 3510-DS-S 
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DEPARTMENT OF COMMERCE 
International Trade Administration 
A-201-822 


Stainless Steel Sheet and Strip in Coils 

_From Mexico; Final Results of 
Antidumping Duty Administrative 
Review 


AGENCY: Import Administration, 
International Trade Administration, 
Department of Commerce. 

SUMMARY: On July 1, 2005, the 
Department of Commerce (the 
Department) published a notice entitled 
Antidumping or Countervailing Duty 
Order, Finding, or Suspended 
Investigation; Opportunity To Request 
Administrative Review, 70 FR 38099 
(July 1, 2005) covering inter alia, 
stainless steel sheet and strip in coils 
from Mexico for the period July 1, 2004, 
through June 30, 2005. In accordance 
with 19 CFR 351.213(b)(1) and (2), the 
Department received timely requests 
that it conduct an administrative review 
of stainless steel sheet and strip in coils 
from Mexico for the period July 1, 2004, 
through June 30, 2005. 

On August 29, 2005, we published in 
the Federal Register a notice of 
initiation of this antidumping duty 
administrative review covering the 
period July 1, 2004, through June 30, 
2005. See Initiation of Antidumping and 
Countervailing Duty Administrative 
Reviews and Requests for Revocation in 
Part, 70 FR 51009 (August 29, 2005). On 
June 21, 2006, the Department 
published the preliminary results of the 
administrative review of the 
antidumping duty order on stainless 
steel sheet and strip in coils from 
Mexico. See Stainless Steel Sheet and 
Strip in Coils from Mexico; Preliminary 
Results of Antidumping Duty 
Administrative Review, 71 FR 35618 
(June 21, 2006) (Preliminary Results). 
This review covers one manufacturer/ 
exporter, ThyssenKrupp Mexinox S.A. 
de C.V. (Mexinox), of the subject 
merchandise to the United States for the 
period July 1, 2004, to June 30, 2005. 
Based on our analysis of the comments 
received, we have made changes in the 
margin calculation; therefore, the final 
results differ from the preliminary 
results. The final weighted—average 
dumping margin for the reviewed firm 
is listed below in the section entitled 
“Final Results of Review.” 

EFFECTIVE DATE: December 22, 2006. 
FOR FURTHER INFORMATION CONTACT: 
Maryanne Burke or Robert James, AD/ 
CVD Operations, Office 7, Import 
Administration, International Trade 
Administration, U.S. Department of 


Commerce, 14th Street and Constitution 
Avenue, NW, Washington, DC 20230; 
telephone: (202) 482-5604 and (202) 
482-0649 respectively. 

SUPPLEMENTARY INFORMATION: 


Background 

On June 21, 2006, the Department 
published in the Federal Register the 
preliminary results of the administrative 
review of the antidumping duty order 
on stainless steel sheet and strip in coils 
from Mexico for the period July 1, 2004 
to June 30, 2005. See Preliminary 
Results. In response to the Department’s 
invitation to comment on the 
preliminary results of this review, 
Allegheny Ludlum Corporation, North 
American Stainless, United Auto 
Workers Local 3303, Zanesville Armco 
Independent Organization, Inc. and the 
United Steelworkers of America, AFL— 
CIO/CLC (collectively, petitioners) and 
Mexinox filed their case briefs on 
August 3, 2006. Mexinox and 
petitioners submitted their rebuttal 
briefs on August 10, 2006. 


Period of Review 


The period of review (POR) is July 1, 
2004, to June 30, 2005. 


Scope of the Order 


For purposes of this administrative 
review, the products covered are certain 
stainless steel sheet and strip in coils. 
Stainless steel is an alloy steel 
containing, by weight, 1.2 percent or © 
less of carbon and 10.5 percent or more 
of chromium, with or without other 
elements. The subject sheet and strip is 
a flat-rolled product in coils that is 
greater than 9.5 mm in width and less 
than 4.75 mm in thickness, and that is 
annealed or otherwise heat treated and 
pickled or otherwise descaled. The 
subject sheet and strip may also be 
further processed (e.g., cold—rolled, 
polished, aluminized, coated, etc.) 
provided that it maintains the specific 
dimensions of sheet and strip following 
such processing. The merchandise 
subject to this order is currently 
classifiable in the Harmonized Tariff 
Schedule of the United States (HTSUS) 
at subheadings: 7219.13.0031, 
7219.13.0051, 7219.13.0071, 
7219.13.00.81, 7219.14.0030, 
7219.14.0065, 7219.14.0090, 
7219.32.0005, 7219.32.0020, 
7219.32.0025, 7219.32.0035, 
7219.32.0036, 7219.32.0038, 
7219.32.0042, 7219.32.0044, 
7219.33.0005, 7219.33.0020, 
7219.33.0025, 7219.33.0035, 
7219.33.0036, 7219.33.0038, 
7219.33.0042, 7219.33.0044, 
7219.34.0005, 7219.34.0020, 
7219.34.0025, 7219.34.0030, 


7219.34.0035, 7219.35.0005, 
7219.35.0015, 7219.35.0030, 
7219.35.0035, 7219.90.0010, 
7219.90.0020, 7219.90.0025, 
7219.90.0060, 7219.90.0080, 
7220.12.1000, 7220.12.5000, 
7220.20.1010, 7220.20.1015, 
7220.20.1060, 7220.20.1080, 
7220.20.6005, 7220.20.6010, 
7220.20.6015, 7220.20.6060, 
7220.20.6080, 7220.20.7005, 
7220.20.7010, 7220.20.7015, 
7220.20.7060, 7220.20.7080, 
7220.20.8000, 7220.20.9030, 
7220.20.9060, 7220.90.0010, 
7220.90.0015, 7220.90.0060, and 
7220.90.0080. Although the HTSUS 
subheadings are provided for 
convenience and customs purposes, the 
Department’s written description of the 
merchandise under review is 
dispositive. 

Excluded from the review of this 
order are the following: (1) sheet and 
strip that is not annealed or otherwise 
heat treated and pickled or otherwise 
descaled, (2) sheet and strip that is cut 
to length, (3) plate (i.e., flat—rolled 
stainless steel products of a thickness of 
4.75 mm or more), (4) flat wire (i.e., 
cold-rolled sections, with a prepared 
edge, rectangular in shape, of a width of 
not more than 9.5 mm), and (5) razor 
blade steel. Razor blade steel is a flat— 
rolled product of stainless steel, not 
further worked than cold-rolled (cold— 
reduced), in coils, of a width of not 
more than 23 mm and a thickness of 
0.266 mm or less, containing, by weight, 
12.5 to 14.5 percent chromium, and 
certified at the time of entry to be used 
in the manufacture of razor blades. See 
chapter 72 of the HTSUS, “Additional 
U.S. Note” 1(d). 

Flapper valve steel is also excluded 
from the scope of the order. This 
product is defined as stainless steel strip 
in coils containing, by weight, between 
0.37 and 0.43 percent carbon, between 
1.15 and 1.35 percent molybdenum, and 
between 0.20 and 0.80 percent 
manganese. This steel also contains, by 
weight, phosphorus of 0.025 percent or 
less, silicon of between 0.20 and 0.50 
percent, and sulfur of 0.020 percent or 
less. The product is manufactured by 
means of vacuum arc remelting, with 
inclusion controls for sulphide of no 
more than 0.04 percent and for oxide of 
no more than 0.05 percent. Flapper 
valve steel has a tensile strength of 
between 210 and 300 ksi, yield strength 
of between 170 and 270 ksi, plus or 
minus 8 ksi, and a hardness (Hv) of 
between 460 and 590. Flapper valve 
steel is most commonly used to produce 
specialty flapper valves in compressors. 

Also excluded is a product referred to 
as suspension foil, a specialty steel 


| 

| 

| 

| 
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product used in the manufacture of 
suspension assemblies for computer 
disk drives. Suspension foil is described 
as 302/304 grade or 202 grade stainless 
steel of a thickness between 14 and 127 
microns, with a thickness tolerance of 
plus—or-minus 2.01 microns, and 
surface glossiness of 200 to 700 percent 
Gs. Suspension foil must be supplied in 
coil widths of not more than 407 mm, 
and with a mass of 225 kg or less. Roll 
marks may only be visible on one side, 
with no scratches of measurable depth. 
The material must exhibit residual 
stresses of 2 mm maximum deflection, 
and flatness of 1.6 mm over 685 mm 
length. 

Certain stainless steel foil for 
automotive catalytic converters is also 
excluded from the scope of this order. 
This stainless steel strip in coils is a 
specialty foil with a thickness of 
between 20 and 110 microns used to 
produce a metallic substrate with a 
honeycomb structure for use in 
automotive catalytic converters. The 
steel contains, by weight, carbon of no 
more than 0.030 percent, silicon of no 
more than 1.0 percent, manganese of no 
more than 1.0 percent, chromium of 
between 19 and 22 percent, aluminum 
of no less than 5.0 percent, phosphorus 
of no more than 0.045 percent, sulfur of 
no more than 0.03 percent, lanthanum 
of less than 0.002 or greater than 0.05 
percent, and total rare earth elements of 
more than 0.06 percent, with the 
balance iron. 

Permanent magnet iron—chromium- 
cobalt alloy stainless strip is also 
excluded from the scope of this order. 
This ductile stainless steel strip 
contains, by weight, 26 to 30 percent 
chromium, and 7 to 10 percent cobalt, 
with the remainder of iron, in widths 
228.6 mm or less, and a thickness 
between 0.127 and 1.270 mm. It exhibits 
magnetic remanence between 9,000 and 
12,000 gauss, and a coercivity of 
between 50 and 300 oersteds. This 
product is most commonly used in 
electronic sensors and is currently 
available under proprietary trade names 
such as ““Arnokrome III.””? 

Certain electrical resistance alloy steel 
is also excluded from the scope of this 
order. This product is defined as a non— 
magnetic stainless steel manufactured to 
American Society of Testing and 
Materials (‘““ASTM”’) specification B344 
and containing, by weight, 36 percent 
nickel, 18 percent chromium, and 46 
percent iron, and is most notable for its 
resistance to high temperature 
corrosion. It has a melting point of 1390 
degrees Celsius and displays a creep 


1“ Arnokrome III” is a trademark of the Arnold 
Engineering Company. 


rupture limit of 4 kilograms per square 
millimeter at 1000 degrees Celsius. This 
steel is most commonly used in the 
production of heating ribbons for circuit 
breakers and industrial furnaces, and in 
rheostats for railway locomotives. The 
product is currently available under 
proprietary trade names such as “Gilphy 

Certain martensitic precipitation— 
hardenable stainless steel is also 
excluded from the scope of this order. 
This high-strength, ductile stainless 
steel product is designated under the 
Unified Numbering System (‘‘UNS’’) as 
$45500-grade steel, and contains, by 
weight, 11 to 13 percent chromium, and 
7 to 10 percent nickel. Carbon, 
manganese, silicon and molybdenum 
each comprise, by weight, 0.05 percent 
or less, with phosphorus and sulfur 
each comprising, by weight, 0.03 
percent or less. This steel has copper, 
niobium, and titanium added to achieve 
aging, and will exhibit yield strengths as 
high as 1700 Mpa and ultimate tensile 
strengths as high as 1750 Mpa after 
aging, with elongation percentages of 3 
percent or less in 50 mm. It is generally 
provided in thicknesses between 0.635 
and 0.787 mm, and in widths of 25.4 
mm. This product is most commonly 
used in the manufacture of television 
tubes and is currently available under 
proprietary trade names such as 
“Durphynox 

Finally, three specialty stainless steels 
typically used in certain industrial 
blades and surgical and medical 
instruments are also excluded from the 
scope of this order. These include 
stainless steel strip in coils used in the 
production of textile cutting tools (e.g., 
carpet knives).* This steel is similar to 
AISI grade 420 but containing, by 
weight, 0.5 to 0.7 percent of 
molybdenum. The steel also contains, 
by weight, carbon of between 1.0 and 
1.1 percent, sulfur of 0.020 percent or 
less, and includes between 0.20 and 
0.30 percent copper and between 0.20 
and 0.50 percent cobalt. This steel is 
sold under proprietary names such as 
“GIN4 Mo.” The second excluded 
stainless steel strip in coils is similar to 
AISI 420-J2 and contains, by weight, 
carbon of between 0.62 and 0.70 
percent, silicon of between 0.20 and 
0.50 percent, manganese of between 
0.45 and 0.80 percent, phosphorus of no 
more than 0.025 percent and sulfur of 
no more than 0.020 percent. This steel 


 has.a carbide density on average of 100 


carbide particles per 100 square 


2“Gilphy 36” is a trademark of Imphy, S.A. 

3“Durphynox 17” is a trademark of Imphy, S.A. 

4 This list of uses is illustrative and provided for 
descriptive purposes only. : 


microns. An example of this product is 
“GINS” steel. The third specialty steel 
has a chemical composition similar to 
AISI 420 F, with carbon of between 0.37 
and 0.43 percent, molybdenum of 
between 1.15 and 1.35 percent, but 
lower manganese of between 0.20 and 
0.80 percent, phosphorus of no more 
than 0.025 percent, silicon of between 
0.20 and 0.50 percent, and sulfur of no 
more than 0.020 percent. This product 
is supplied with a hardness of more 
than Hv 500 guaranteed after customer 
processing, and is supplied as, for 
example, “‘GIN6.’’5 


Analysis of Comments Received 


All issues raised in the case and 
rebuttal briefs by parties to this 
administrative review are addressed in 
the “Issues and Decision Memorandum” 
(Decision Memorandum) from Stephen 
J. Claeys, Deputy Assistant Secretary for 
Import Administration, to David M. 
Spooner, Assistant Secretary for Import 
Administration, dated December 18, 
2006, which is hereby adopted by this 
notice. A list of the issues which parties 
have raised and to which we have 
responded, all of which are in the 
Decision Memorandum, is attached to 
this notice as an appendix. Parties can 
find a complete discussion of all issues 
raised in this review and the 
corresponding recommendations in this 
public memorandum, which is on file in 
the Central Records Unit, room B—099, 
of the main Department building. In 
addition, a complete version of the 
Decision Memeorandum can be accessed 
directly via the Internet at 
www.ia.ita.doc.gov/fm/index.html. The 
paper copy and electronic version of the 
Decision Memorandum are, identical in 
content. 


Changes Since the Preliminary Results 


Based on our analysis of the 
comments received, we have made the 
following changes to the margin 
calculation: 

e We have revised the U.S. indirect 
selling expense (INDIRSU) ratio to 
include selling expenses and revenues 
received in the United States relating to 
Mexinox’s affiliates ThyssenKrupp 
Nirosta North America (TKNNA) and 
ThyssenKrupp Acciai Speciali Terni 
USA, Inc. (TKAST USA). 

e We have corrected ministerial errors 
identified by parties in the Preliminary 
Results: (1) we adjusted U.S. gross unit 
price to include an alloy surcharge 
(KASURCHU) attributed to Mexinox’s 
U.S. affiliated reseller, Ken—Mac; (2) we 
adjusted U.S. gross unit price by 


5 “GIN4 Mo,” “GINS” and “GIN6” are the 
proprietary grades of Hitachi Metals America, Ltd. 


76980 


Federal Register/Vol. 71, No. 246/ Friday, December 22, 2006 / Notices 


converting Ken—Mac rebates 
(KREBATEU) from a per—pound basis to 
a per—hundredweight (CWT) basis; (3) 
we amended SAS language in the All— 
Macros Program to merge product— 
specific cost test results with home— 
market transactional sales data without 
overwriting certain transaction—specific 
data; (4) we modified SAS language in | 
the All—Macros Program to 
appropriately limit the combined 
commission and CEP offset by the total 


reported home—market indirect selling 
expenses. 

These changes are discussed in the 
relevant sections of the Decision 
Memorandum and the December 18, 
2006, “Analysis of Data Submitted by 
ThyssenKrupp Mexinox S.A. de C.V 
(Mexinox) for the Final Results of 
Stainless Stee] Sheet and Strip in Coils 


from Mexico (A—201-—822)”’ (Final 


Analysis Memorandum) from Maryanne 
Burke to the File. See also “Cost of 


Production and Constructed Value 
Calculation Adjustments for the Final 
Results” (Cost Calculation 
Memorandum) from Margaret Pusey to 
Neal M. Halper, dated December 18, 
2006. 


Final Results of Review 


We determine the following 
weighted—average percentage margin 
exists for the period July 1, 2004 to June 
30, 2005: 


Manufacturer / Exporter 


Weighted Average Margin (percentage) 


Thyssenkrupp Mexinox S.A. de C.V. 


1.16 percent 


Assessment 

Pursuant to section 751(a)(1) of the 
Tariff Act of 1930, as amended (the 
Tariff Act) and 19 CFR 351.212(b), the 
Department calculates an assessment 
rate for each importer of the subject 
merchandise covered by the review. 
Upon issuance of the final results of this 
review, if any importer—specific 
assessment rates calculated in the final 
results are above de minimis (i.e., at or 
above 0.50 percent), we will issue 
appraisement instructions directly to 
U.S. Customs and Border Protection 
(CBP) to assess antidumping duties on 
appropriate entries by applying the 
assessment rate to the entered value of 
the merchandise. To determine whether 
the duty—assessment rate covering the 
period is de minimis, in accordance 
with the requirement set forth in 
sections 733(b)(3) and 735 of the Tariff 
Act, and 19 CFR 351.106(c)(2), we have 
calculated an importer—specific 
assessment ad valorem rate by 
aggregating tle dumping margins 
calculated for all U.S. sales to the sole 
importer of ThyssenKrupp Mexinox 
S.A. de C.V.’s subject merchandise and 
dividing this amount by the total 
entered value of the sales to that 
importer. Where the importer—specific 
ad valorem rate is greater than de 
minimis and because the respondent has 
reported reliable entered values, we will 
instruct CBP to apply the assessment 
rate to the entered value of the 
importer’s entries during the period of 
review. Pursuant to 19 CFR 356.8(a), the 
Department intends to issue assessment 
instructions to CBP 41 days after the 
date of publication of these final results 
of review. 

The Department clarified its 
“automatic assessment” regulation on 
May 6, 2003. See Notice of Policy 
Concerning Assessment of Antidumping 
Duties, 68 FR 23954 (May 6, 2003) 
(Assessment—Policy Notice). This 
clarification will apply to entries of 


subject merchandise during the POR 
produced by Mexinox, for which 
Mexinox did not know that the 
merchandise it sold to an intermediary 
(e.g., a reseller, trading company, or 
exporter) was destined for the United 
States. In such instances, we will 
instruct CBP to liquidate unreviewed 
entries at the 30.85 percent all—others 
rate if there is no company-specific rate 
for an intermediary involved in the 
transaction. See the Assessment Policy 
Notice for a full discussion of this 
clarification. 


Cash Deposit Requirements 


The following cash deposit 
requirements will be effective upon 
publication of these final results for all 
shipments of the subject merchandise 
entered, or withdrawn from warehouse, 
for consumption on or after the 
publication date of these final results of 
administrative review, consistent with 
section 751(a)(1) of the Tariff Act: (1) 
the cash deposit rate for the reviewed 
company will be the rate listed above; 
(2) if the exporter is not a firm covered 
in this review, but was covered in a 
previous review or the original less than 
fair value (LTFV) investigation, the cash 
deposit rate will continue to be the 
company-specific rate published for the 
most recent period; (3) if the exporter is 
not a firm covered in this review, a prior 
review, or the original LTFV 
investigation, but the manufacturer is, 
the cash deposit rate will be the rate 
established for the most recent period 
for the manufacturer of the 
merchandise; and (4) the cash deposit 
rate for all other manufacturers or 
exporters will continue to be 30.85 
percent, which is the “All Others” rate 
established in the LTFV investigation. 
See Notice of Amended Final 
Determination of Sales at Less Than 
Fair Value: Stainless Steel Sheet and 
Strip in Coils from Mexico, 64 FR 40560 
(July 27, 1999). These deposit 


requirements, when imposed, shall 
remain in effect until publication of the 
final results of the next administrative 
review. 


Notification to Interested Parties 


This notice also serves as a final 
reminder to importers of their 
responsibility under 19 CFR section 
351.402(f)(2) to file a certificate 
regarding the reimbursement of 
antidumping duties prior to liquidation 
of the relevant entries during this 
review period. Failure to comply with 
this requirement could result in the 
Department’s presumption that 
reimbursement of the antidumping 
duties occurred and the subsequent 
assessment of doubled antidumping 
duties. 

This notice also serves as a reminder 
to parties subject to administrative 
protective orders (APOs) of their 
responsibility concerning the 
disposition of proprietary information 
disclosed under APO in accordance 
with 19 CFR section 351.305, which 
continues to govern business 
proprietary information in this segment 
of the proceeding. Timely written 
notification of the return or destruction 
of APO materials or conversion to 
judicial protective order is hereby 
requested. Failure to comply with the 
regulations and the terms of an APO is 
a sanctionable violation. 

This notice is issued and published in. 
accordance with sections 751(a)(1) and 
777(i)(1) of the Tariff Act. 


Dated: December 18, 2006. 
David M. Spooner, 
Assistant Secretaryfor Import Administration. 
Appendix — Issues in Decision 
Memorandum 
Comment 1: Clerical Errors 


Adjustments to Normal Value 


Comment 2: Rental Income Received 
from Home Market Warehouse 
Comment 3: Level of Trade 
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Adjustments to United States Price 


Comment 4: U.S. Indirect Selling 
Expenses 


Comment 5: Mexico-Incurred Indirect 
Selling Expenses 

Comment 6: U.S. Inventory Carrying 
Costs 


Cost of Production 


Comment 7: General and Administrative 
Expenses 

Comment 8: Financial Expense 
Calculation 


Margin Calculations 


Comment 9: Circumstance—of-Sale 
Adjustment 


Comment 10: Offsetting for U.S. Sales 
that Exceed Normal Value 

[FR Doc. E6—21998 Filed 12—21—06; 8:45 am] 
BILLING CODE 3510-DS-S 


DEPARTMENT OF COMMERCE 


Minority Business Development 
Agency 


[Docket No. 061214337-6337-01] 


Amendment to the Award Period for 
the Queens Minority Business 
Development Center 


AGENCY: Minority Business 
Development Agency, Commerce. 
ACTION: Notice. 


_ SUMMARY: The Minority Business 
Development Agency (MBDA) is 
publishing this notice to allow for up to 
a 120-day funded extension, on a non- 
competitive basis, of the current award 
for the Queens Minority Business 
Enterprise Center (Queens MBEC) 
(formerly the Queens Business 
Development Center). The Queens- 
MBEC was originally funded for a three- 
year award period commencing on 
January 1, 2004 and closing on 
December 31, 2006, pursuant to a 
Federal Register notice published on 
August 29, 2003. MBDA published a 
Federal Register notice on July 26, 2006 
soliciting competitive applications for 
an operator of the Queens MBEC for the 
next three-year award period 
commencing January 1, 2007. However, 
the solicitation resulted in an 
unsuccessful competition, and MBDA 
intends to re-open the solicitation 
period to allow the public additional 
time to submit responsive applications 
to operate the Queens MBEC during the 
next funding cycle. MBDA is taking the 
actions set forth in this notice to allow 
for continued program delivery by the 
incumbent operator of the Queens 


MBEC while MBDA completes the 
solicitation process. 


DATES: The additional award period and 
related funding, if approved by the 
Department of Commerce Grants 
Officer, will commence January 1, 2007 
and will continue for a period not to 
exceed 120 days. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Efrain Gonzalez, Program Manager, 
Minority Business Development 
Agency, Office of Business 
Development, 1401 Constitution 
Avenue, NW., Room 5075, Washington, 
DC 20230. Mr. Gonzalez may be reached 
by telephone at (202) 482-1940 and by 
e-mail at egonzalez@mbda.gov. 


SUPPLEMENTARY INFORMATION: The 
Queens MBEC (which covers the New 
York counties of Queens, Nassau and 
Suffolk) was originally funded for a 
three-year award period commencing on 
January 1, 2004 and closing on 
December 31, 2006, pursuant to a 
Federal Register notice published on 
August 29, 2003 (68 FR 51965), as 
amended on September 30, 2003 (68 FR 
56265). 

On July 26, 2006, MBDA published a 
notice in the Federal Register (71 FR 
42351) announcing the solicitation of 
competitive applications for an operator 
of the Queens MBEC for the next three- 
year funding cycle commencing January 
1, 2007. The applications received by 
MBDA in response to the solicitation for 
the Queens MBEC did not satisfy the 
minimum evaluation criterion scoring 
requirements set forth in the notice, 
resulting in an unsuccessful 
competition. Accordingly, MBDA 
intends to publish a Federal Register 
notice re-opening the solicitation period 
for the Queens MBEC in order to allow 
MBDA to conduct additional outreach 
activities and to provide the public with 
additional time to submit responsive 
applications. 

This notice amends the August 29, 
2003 notice to allow for an up to 120- 
day funded extension, on a non- 
competitive basis, to the current award 
period of the Queens MBEC. MBDA is 
making this amendment to allow for 
continued program delivery by Jamaica 
Business Resource Center, the 
incumbent operator of the Queens 
MBEC, while the Agency conducts 
outreach activities and completes the 
solicitation process for an operator of 
the Queens MBEC for the next award 
cycle. The length of any extension (not 
to exceed 120 days) and the amount of 
funding necessary to carry out the 
extension are at the sole discretion of 
the Grants Officer, based on such factors 


_ as the Queens MBEC’s performance, the 


availability of funds, and agency 
priorities. 
Limitation of Liability 


Funding for the potential award 
extension listed in this notice is 
contingent upon the availability of 
Fiscal Year 2007 appropriations, which 
have not yet been appropriated for the 
MBEC program. MBDA issues this 
notice subject to the appropriations 
made available under the current 
continuing resolution, H.R. 5631, 
“Continuing Appropriations Resolution, 
2007,” Public Law 109-289, as amended 
by H.J. Res. 100, Public Law 109-369 
and H.J. Res. 102, Public Law 109-383. 
In no event will MBDA or the 
Department of Commerce (Department) 
be responsible to cover any costs 
incurred outside of the current award 
period by the incumbent operator of the 
Queens MBEC if the MBEC program 
fails to receive funding or is cancelled 
because of other MBDA or Department 
priorities. Publication of this 
announcement does not oblige MBDA or 
the Department to award an extension to 
the current operator of the Queens 
MBEC or to obligate any available funds 
for such purpose. 


Department of Commerce Pre-Award 
Notification Requirements for Grants 
and Cooperative Agreements 


The Department of Commerce Pre- 
Award Notification Requirements for 
Grants and Cooperative Agreements 
contained in the December 30, 2004 
Federal Register notice (69 FR 78389) 
are applicable to this notice. 


Executive Order 12866 


This notice has been determined to be 
not significant for purposes of E.O. 
12866. 


Executive Order 13132 (Federalism) 


It has been determined that this notice 
does not contain policies with 
Federalism implications as that term is 
defined in Executive Order 13132. 


Administrative Procedure Act/ 
Regulatory Flexibility Act 


Prior notice and an opportunity for 
public comment are not required by the 
Administrative Procedure Act for rules 
concerning public property, loans, 
grants, benefits, and contracts (5 U.S.C. 
553(a)(2)). Because notice and 
opportunity for comment are not 
required pursuant to 5 U.S.C. 553 or any 
other law, the analytical requirements of 
the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.) are inapplicable. Therefore, 
a regulatory flexibility analysis is not 
required and has not been prepared. 


— | 
i 
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Authority: 15 U.S.C. 1512 and Executive 
Order 11625. 

Dated: December 19, 2006. 
Ronald N. Langston, 


National Director, Minority Business 
Development Agency. 


[FR Doc. E6-21981 Filed 12-21-06; 8:45 am] 
BILLING CODE 3510-21-P 


DEPARTMENT OF COMMERCE 


National institute of Standards and 
Technology 


Proposed Information Collection; 
Comment Request; Evaluation of 
Whole-Body Gamma-Ray System— 
Information Regarding the 
Administrated Radioactive Material 


ACTION: Notice. 


SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995. 
DATES: Written comments must be 
submitted on or before February 20, 
2007. 


ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dHynek@doc.gov). 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to Kenneth Inn, Research 
Chemist, at (301) 975-5541, 
kenneth.inn@nist.gov. 


SUPPLEMENTARY INFORMATION: 
I. Abstract 


This project will determine the - 
whole-body detector response of the 
Radioactivity Group’s Virtual Gamma- 
ray Range system to provide support in 
the event of an emergency radiological 
incident. The project will evaluate the 
system’s response to a variety of body 
geometries, and relate the system’s © 
response to handheld in vivo gamma- 
ray detectors readings that would be 
used during radiological emergency 
response. Because there are inadequate 
numbers of phantom types to 
approximate all body shapes and sizes, 
we plan to use NIST employees 
(participants) already subjected to 


nuclear medicine procedures as 
radioactive ‘“‘sources” to determine the 
response of our High Purity Germanium 
(HPGe) measurements system. Physical 
parameters of the participants such as 
height, weight will be needed to assess 
the correlation with counting response 
that is expected to have uncertainties as 
large as 50%. The physician or 
technician who administers the 
injection of nuclear radiation will be 
requested to provide written 
documentation containing the identity 
and time of the injected radionuclide 
given to the participants, its 
radioactivity content, and the 
calibration date and time of the 
radionuclide received. All information 
will be carefully safeguarded. 


Il. Method of Collection 


A paper form will be distributed to 
the physicians by the participant. Once 
completed by the physician/technician, 
the paper form will be returned, by the 
participant, to the investigator. 


Ill. Data 


OMB Number: None. | 

Form Number: None. 

Type of Review: Regular. 

Affected Public: Business or other for- 
profit organizations; Federal 
Government; and Individuals or 
households. 

Estimated Number of Respondents: 
250. 

Estimated Time Per Response: 6 
minutes. 

Estimated Total Annual Burden 
Hours: 5. 

Estimated Total Annual Cost to 
Public: $0. 


IV. Request for Comments 


Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record. 


Dated: December 18, wens, 
Gwellnar Banks, 


Management Analyst, Office of the Chief 
Information Officer. 


[FR Doc. E6—21921 Filed 12-21-06; 8:45 am] 
BILLING CODE 3510-13-P 


DEPARTMENT OF COMMERCE 


National Institute of Standards and 
Technology 


[Docket Number: 061128313-6313-01] 


Summer Undergraduate Research 
Fellowships (SURF) Gaithersburg and 
Boulder Programs; Availability of 
Funds 


AGENCY: National Institute of Standards 
and Technology, Commerce. 


ACTION: Notice. 


SUMMARY: The National Institute of 
Standards and Technology (NIST) 
announces that the following programs 
are soliciting applications for financial 
assistance for FY 2007: (1) The 
Gaithersburg Summer Undergraduate 
Research Fellowship Program, and (2) 
the Boulder Summer Undergraduate 
Research Fellowship Program. Each 
program will only consider applications 
that are within the scientific scope of 
the program as described in this notice 
and in the detailed program 
descriptions found in the Federal 
Funding Opportunity (FFO) 
announcement for these programs. 


DATES: See below. 


ADDRESSES: See below. 


SUPPLEMENTARY INFORMATION: Catalog of 
Federal Domestic Assistance Name and 
Number: Measurement and Engineering 
Research and Standards—11.609. 


Summer Undergraduate Research 
Fellowships (SURF) Gaithersburg and 
Boulder Programs 


Program Description: The SURF 
Gaithersburg program is soliciting 
applications in the areas of Electronics 
and Electrical Engineering, 
Manufacturing Engineering, Chemical 
Science and Technology, Physics, 
Materials Science and Engineering, 
Building and Fire Research, and 
Information Technology. 

The SURF Boulder program is 
soliciting applications in the areas of 
Electronics and Electrical Engineering, 
Chemical Science and Technology, 
Physics, Materials Science and 
Engineering, and Information 
Technology. 

Applications for the Gaithersburg and 
Boulder programs are separate. 
Application to one program does not 
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constitute application to the other, and 
applications will not be exchanged 
between the Gaithersburg and Boulder 
programs. If applicants wish to be 
considered at both sites, two separate 
applications must be submitted. 

oth SURF programs will provide an 
opportunity for the NIST laboratories 
and the National Science Foundation 
(NSF) to join in a partnership to 
encourage outstanding undergraduate 
students to pursue careers in science 
and engineering. The programs will 
provide research opportunities for 
students to work with internationally 
known NIST scientists, to expose them 
to cutting-edge research and promote 
the pursuit of graduate degrees in 
science and engineering. 

The NIST SURF Gaithersburg and 
Boulder Program Directors will work 
with appropriate department chairs, 
outreach coordinators, and directors of 
multi-disciplinary academic 
organizations to identify outstanding 
undergraduates (including graduating 
seniors) who would benefit from off- 
campus summer research in a world- 
_class scientific environment. 


EEEL, MEL, CSTL, PL, MSEL, BFRL, 
and ITL SURF Gaithersburg Programs 


DATES: All SURF Gaithersburg Program 
applications, paper and electronic, must 


be received no later than 5 p.m. Eastern 
Standard Time on February 15, 2007. 
ADDRESSES: For all SURF Gaithersburg 
Programs, paper applications must be 
submitted to: Ms. Anita Sweigert, 
Administrative Coordinator, National 
Institute of Standards and Technology, 
100 Bureau Drive, Stop 8400, 
Gaithersburg, MD 20899-8400; Tel: 
(301) 975-4200; E-mail: 
anita.sweigert@nist.gov; Web site: 
http://www.surf.nist.gov/surf2.htm. 


FOR FURTHER INFORMATION CONTACT: For 
complete information about this 
program and instructions for applying 
by paper or electronically, read the 
Federal Funding Opportunity Notice 
(FFO) at http://www.grants.gov. A paper 
copy of the FFO may be obtained by 
calling (301) 975-6328. The 
Gaithersburg and Boulder SURF 
programs will publish separate FFOs on 
www.grants.gov. Program questions 
should be addressed to Ms. Anita 
Sweigert, Administrative Coordinator, 
National Institute of Standards and 
Technology, 100 Bureau Drive, Stop 
8400, Gaithersburg, MD 20899-8400, 
Tel: (301) 975-4200, E-mail: 
anita.sweigert@nist.gov. The SURF 
Gaithersburg program Web site is: 
http://www.surf.nist.gov/surf2.htm. All 
grants related administration questions 


concerning this program should be 
directed to Marilyn Goldstein, NIST 
Grants and Agreements Management 
Division at (301) 975-6359 or 
marilyn.goldstein@nist.gov or for 
assistance with using Grants.gov contact 
support@grants.gov. 


Funding Availability 


Funds budgeted for payment to 
students under these programs are 
stipends, not salary. The stipend is an 
amount that is expected to be provided 
to the participating student to help 
defray the cost of living, for the duration 
of the program, in the Washington 
National Capital Region. The SURF 
Gaithersburg Programs will not 
authorize funds for indirect costs or 
fringe benefits. The table below 
summarizes the anticipated annual 
funding levels from the NSF to operate 
our REU (Research Experience for 
Undergraduates) programs, subject to 
program renewals and availability of 
funds. In some programs, anticipated 
NIST co-funding will supplement the 
number of awards supported. Program 
funding will be available to provide for 
the costs of stipends ($363.64 per week 
per student), travel, and lodging (up to 
$3,400 per student). 


Anticipated NSF funding 


Anticipated NIST funding 


Total program funding 


Anticipated No. of awards 


$80,000 
90,000 
70,000 
110,000 
80,000 
65,000 
0 


$40,000 
0 
70,000 
60,000 
0 

0 
80,000 


$120,000 ~12 
90,000 ~13 
140,000 ~16 
170,000 ~26 
80,000 ~20 
65,000 -8 
80,000 ~12 


The actual number of awards made 
under this announcement will depend 
on the proposed budgets and the 
availability of funding. For all SURF 
Gaithersburg Programs described in this 
notice, it is expected that individual 
awards to institutions will range from 
approximately $3,000 to $70,000. 
Funding for student housing will be 
included in cooperative agreements 
awarded as a result of this notice. 


The SURF Gaithersburg Programs are 
anticipated to run from May 29, 2007 
through August 10, 2007; adjustments 
may be made to accommodate specific 
academic schedules (e.g., a limited 
number of 9-week cooperative 
agreements). 

Funding for the programs listed in 
this notice is contingent upon the 
availability of Fiscal Year 2007 


appropriations. NIST issues this notice - 


subject to the appropriations made 


available under the current continuing 
resolution, H.R. 5631, “Continuing 
Appropriations Resolution, 2007,” 


Public Law 109-289, as amended by H.J. 


Res. 100, Public Law 109-369. NIST 
anticipates making awards for the 
programs listed in this notice provided 
that funding for the pregrams is 
continued beyond December 8, 2006, 
the expiration of the current continuing 
resolution. 


Statutory Authority: The authority for 
the SURF Gaithersburg Programs is 15 
U.S.C. 278g-1 authorizes NIST to fund 
financial assistance awards to students 
at institutions of higher learning within 
the United States. These students must 
show promise as present or future 
contributors to the missions of NIST. 

Eligibility: NIST’s SURF Gaithersburg 
Programs are open to colleges and 
universities in the United States and its 
territories with degree granting 


programs in materials science, 
chemistry, engineering, computer 
science, mathematics, or physics. 
Participating students must be U.S. 
citizens or permanent U.S. residents. 
The SURF Gaithersburg Programs do not 
require any matching funds. 

Review and Selection Process: All 
SURF Gaithersburg Program proposals 
are submitted to the Administrative 
Coordinator. Each proposal is examined 
for completeness and responsiveness. 
Incomplete or non-responsive proposals 
will not be considered for funding, and 
the applicant will be notified in writing. 
The Program will retain one copy of 
each non-responsive application for 
three years for recordkeeping purposes. 
The remaining copies will be destroyed. 


‘Proposals should include the following: 


(A) Student Information: 
(1) Student application information 


_cover sheet; 
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(2) Academic transcript for each 
student nominated for participation (it 
is recommended that students have a 
G.P.A. of 3.0 or better, out of a possible 
4.0); 

(3) A statement of motivation and 
commitment from each student to 
participate in the 2007 SURF program, 
including a description of the student’s 
prioritized research interests; 

(4) A resume for each student; 

(5) Two letters of recommendation for 
each student; and 

(6) Confirmation of U.S. citizenship or 
permanent legal resident status for each 
student. 

(B) Information About the Applicant 
Institution: 

(1) Description of the institution’s 
education and research programs; and 

(2) A summary list of the student(s) 
being nominated. 

Institution proposals will be separated 
into student/institution packets. Each 
student/institution packet will be 
comprised of the required application 
forms, including a complete copy of the 
student information and a complete 
copy of the institution information. The 
student/institution packets will be 
directed to the SURF Gaithersburg 
Program designated by the student as 
his/her first choice: Each SURF 
Gaithersburg Program will have three 
independent, objective NIST employees, 
who are knowledgeable in the scientific 
areas of the program, conduct a 
technical review of each student/ 
institution packet based on the 
Evaluation Criteria for the SURF 
Gaithersburg Programs described in this 
notice. Each technical reviewer will 
recommend that each student/ 
institution packet be placed into one of 
three categories: Priority Funding; Fund 
if Possible; and Do Not Fund. Each 
student/institution packet will then be 
placed into one of the three categories 
by the Program’s Director, who will take 
into consideration the reviewers’ 
recommendations, the relevance of the 
student’s course of study to the program 
objectives of the NIST laboratory in 
which that SURF Gaithersburg Program 
resides as described in the Program 
_ Description section of the FFO, the 
relevance of the student’s statement of 
commitment to the goals of the SURF 
Gaithersburg Program, and the 
availability of funding. 

Student/institution packets placed in 
the Priority Funding category will be 
selected for funding in that SURF 
Gaithersburg Program. Student/ 
institution packets placed in the Do Not 
Fund category will not be considered for 
funding. 

Student/institution packets placed in 
the Fund if Possible Category will be 


considered for funding by the SURF 
Gaithersburg Program designated by the 
student as his/her second choice. In 
making selections for funding, the 
Director of the student’s second choice 
SURF Gaithersburg Program will take 
into consideration the recommendations 
of the reviewers who conducted the 
technical reviews for the student’s first | 
choice SURF Gaithersburg Program, the 
program objectives of the NIST 
laboratory in which the student’s 
second choice SURF Gaithersburg 
Program resides as described in the 


Program Description section of the FFO, ° 


the relevance of the student’s statement 
of commitment to the goals of the SURF 
Gaithersburg Program, and the 
availability of funding. 

Students not selected for funding by 
their first or second choice SURF 
Gaithersburg Program, and students 
who did not designate a second choice, 
will then be considered for funding 
from all SURF Gaithersburg Programs 
that still have slots available. In making 
selections for funding, the SURF 
Gaithersburg Program Directors will 
take into consideration the 
recommendations of the reviewers who 
conducted the technical reviews for the 
student’s first choice SURF Gaithersburg 
Program, the program objectives of the 
NIST laboratory in which their SURF 
Gaithersburg Program resides as 
described in the Program Description 
section of the FFO, the relevance to the 
goals of the SURF Gaithersburg 
Program, and the availability of funding. 

Student/institution packets placed in 
the Fund if Possible category, but not 
selected through the process described 
above, will not be funded. 

The final approval of selected 
applications and award of cooperative 
agreements will be made by the NIST 
Grants Officer based on compliance 
with application requirements as 
published in this notice, compliance 
with applicable legal and regulatory 
requirements, compliance with Federal 
policies that best further the objectives 
of the Department of Commerce, and 
whether the recommended applicants 
appear to be responsible. Applicants 
may be asked to modify objectives, work 
plans, or budgets and provide 
supplemental information required by 
the agency prior to award. The decision 
of the Grants Officer is final. 

The SURF Gaithersburg Program will 
retain one copy of each unsuccessful 
application for three years for record 
keeping purposes, and unsuccessful 
applicants will be notified in writing. 
The remaining copies will be destroyed. 

Evaluation Criteria: For the SURF 
Gaithersburg Programs, the evaluation 
criteria are: ; 


(A) Evaluation of Student’s Academic 
Ability and Commitment to Program 
Goals: Includes evaluation of completed 
course work; expressed research 
interest; compatibility of the expressed 
research interest with SURF : 
Gaithersburg Program research areas; 
research skills; grade point average in 
courses relevant to the SURF 
Gaithersburg Program; career goals; 
honors and activities. 

(B) Evaluation of Applicant 
Institution’s Commitment to Program 
Goals: Includes evaluation of the 
institution’s academic department(s) 
relevant to the discipline(s) of the 
student(s). 

Each of these factors is given equal 
weight in the evaluation process. 


SURF NIST Boulder Program: 


DATES: All SURF NIST Boulder Program 
applications, paper and electronic, must 
be received no later than 5 p.m. 
Mountain Standard Time on February 
15, 2007. 

ADDRESSES: Paper applications for the 
SURF NIST Boulder Program must be 
submitted to: Ms. Eyvon Petty, — 
Administrative Coordinator, National 
Institute of Standards and Technology, 
325 Broadway, Mail Stop 847.00, 
Boulder, CO 80305-3328. 

FOR FURTHER INFORMATION CONTACT: For 
complete information about this 
program and instructions for applying 
by paper or electronically, read the 
Federal Funding Opportunity Notice 
(FFO) at hitp://www.grants.gov. A paper 
copy of the FFO may be obtained by ~ 
calling (301) 975-6328. The 
Gaithersburg and Boulder SURF 
programs will publish separate FFOs on 
www.grants.gov. Program questions 
should be addressed to Ms. Eyvon Petty, 
Administrative Coordinator, National 
Institute of Standards and Technology, 
325 Broadway, Mail Stop 847.00, 
Boulder, CO 80305-3328, Tel: (303) 
497-3295, E-mail: pettye@ 
boulder.nist.gov; Web site: http:// 
surf.boulder.nist.gov/. All grants related 
administration questions concerning 
this program should be directed to 
Marilyn Goldstein, NIST Grants and 
Agreements Management Division at 
(301) 975-6359 or 
marilyn.goldstein@nist.gov for 
assistance with using Grants.gov contact 
support@grants.gov. 


Additional Information 
Funding Availability 


Funds budgeted for payment to 
students under these programs are 
stipends, not salary. The stipend is an 
amount that is expected to be provided 
to the participating student tohelp 
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defray the cost of living, for the duration 
of the program, in the Boulder area. The 
SURF NIST Boulder Program will not 
authorize funds for indirect costs or 

- fringe benefits. The table below 


funding levels from the NSF to operate, 
the SURF NIST Boulder program, 
broken out by Laboratory, subject to 
program approval and availability of 
funds. In some Laboratories, anticipated 


number of awards supported. Program 
funding will be available to provide for 


the costs of stipends ($4000 per student 
for 12 weeks), travel, and lodging 
(approximately $1890 per student for 12 


summarizes the anticipated annual NIST co-funding will supplement the weeks). . 
Anticipated 
Anticipated Anticipated Total program 
Laboratory NSF funding | NIST funding funding —-* 
EEEL $29,560 $29,560 $59,120 8 
PL 18,475 18,475 36,950 5 
CSTL 11,085 11,085 22,170 3 
MSEL 7,390 7,390 14,780 2 
TL 7,390 7,390 14,780 2 


The actual number of awards made 
under this announcement will depend 
on the proposed budgets and the 
availability of funding. For the SURF 
NIST Boulder Program described in this 
notice, it is expected that individual 
awards to institutions will range from 
approximately $4,000 to $70,000. - 
Funding for student housing will be 
included in cooperative agreements 
awarded as a result of this notice. 

The SURF NIST Boulder Program is 
anticipated to run from May 21, 2007 
through August 10, 2007; adjustments 
may be made to accommodate specific 
academic schedules (e.g., a limited 
number of 12 week cooperative 
agreements shifted to begin 3 weeks 
after the regular start in order to 
accommodate institutions operating on 
quarter systems). 

Funding for the programs listed in 
this notice is contingent upon the 
availability of Fiscal Year 2007 
appropriations. NIST issues this notice 
subject to the appropriations made 
available under the current continuing 
resolution, H.R. 5631, “Continuing 
Appropriations Resolution, 2007,” 


Public Law 109-289, as amended by H.]. 


Res. 100, Public Law 109-369. NIST 
anticipates making awards for the 
programs listed in this notice provided 
that funding for the programs is 
continued beyond December 8, 2006, 
the expiration of the current continuing 
resolution. 

Statutory Authority: 15 U.S.C. 278g—1. 

Eligibility: The SURF NIST Boulder 
Program is open to colleges and 
universities in the United States and its 
territories with degree granting 
programs in materials science, 
chemistry, engineering, computer 
science, mathematics, or physics. 
Participating students must be U.S. 
citizens or permanent U.S. residents. 
The SURF NIST Boulder Programs do 
not require any matching funds. 

Review and Selection Process: All 
SURF NIST Boulder Program proposals 


are submitted to the Administrative 
Coordinator. Each proposal is examined 
for completeness and responsiveness. 
Incomplete or non-responsive proposals 
will not be considered for funding, and 
the applicant will be so notified. The 
Program will retain one copy of each 
non-responsive application for three 
years for record keeping purposes. The 
remaining copies will be destroyed. 
Proposals should include the following: 

(A) Student Information: 

Student application information 
cover sheet; 

(2) Academic transcript for each 
student nominated for participation (it 
is recommended that students have a 
G.P.A. of 3.0 or better, out of a possible 
4.0); 

(3) A statement of motivation and 
commitment from each student to 
participate in the SURF NIST Boulder 
program, including a description of the 
student’s prioritized research interests; 

(4) A resume for each student; 

(5) Two letters of recommendation for 
each student; and 

(6) Confirmation of U.S. citizenship or 
permanent legal resident status for each 
student. 

(B) Information About the Applicant 
Institution: 

(1) Description of the institution’s 
education and research programs; and 

(2) A summary list of the student(s) 
being nominated. 

Institution proposals will be separated 
into student/institution packets. Each 
student/institution packet will be 
comprised of the required application 
forms, including a complete copy of the 
student information and a complete 
copy of the institution information. The 
student/institution packets will be 
directed to a review committee of NIST 
staff appointed by the SURF NIST 
Boulder Program Directors. Each SURF 
Program packet will be reviewed by 
three independent, objective NIST 
employees, who are knowledgeable in 
the scientific areas of the program and 
are able to conduct a technical review 


of each student/institution packet based 
on the Evaluation Criteria for the SURF 
NIST Boulder Program described in this 
notice. Each technical reviewer will 
recommend that each student/ 
institution packet be placed into one of 
three categories: Priority Funding; Fund 
if Possible; and Do Not Fund. Each 
student/institution packet will then be 
placed into one of the three categories 
by the SURF NIST Boulder Program 
Directors, who will take into 
consideration the reviewers’ 
recommendations, the relevance of the 
student’s course of study to the program 
objectives of the NIST Boulder 


Laboratories as described in the Program 


Description section of the FFO, the 
relevance of the student’s statement of 
commitment to the goals of the SURF 
NIST Boulder Program, and the 
availability of funding. 

Student/institution packets placed in 
the Priority Funding category will be 
selected for funding in the SURF NIST | 
Boulder Program. Student/institution 
packets placed in the Do Not Fund 
category will not be considered for 
funding. 

Student/institution packets placed in 
the Fund if Possible category will be 
considered for funding by the SURF 
NIST Boulder Program when possible. 
For example, when an award has been 
declined by another applicant, a back- 
up will be selected from student/ 
institution packets in this category. In 
this case, it is likely that either the 
student’s second or third choice of 
research opportunity would be assigned. 
In making selections for funding, the 
SURF NIST Boulder Program Directors 
will take into consideration the 
recommendations of the reviewers who 
conducted the technical reviews, the 
program objectives of the NIST Boulder 
laboratory in which the student’s 
requested research opportunity resides 
as described in the Program Description 
and Objectives section of the FFO, the 
relevance of the student’s statement of 
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. commitment to the goals of the SURF 
NIST Boulder Program, and the 
availability of funding. 

Students not selected for funding for 
either their first, second or third choice 
of research opportunities, and students 
who did not designate a second or third 
choice, will then be considered for 
funding from all Boulder Laboratories 
that still have slots available. In making 
selections for funding, the SURF NIST 
Boulder Program Directors will take into 
consideration the recommendations of 
the reviewers who conducted the 
technical reviews, the program 
objectives of the NIST Laboratory in 
which their SURF NIST Boulder SURF 
Program research opportunity resides as 
described in the Program Description 
section of the FFO, the relevance to the 
goals of the SURF NIST Boulder 
Program, and the availability of funding. 

Student/institution packets placed in 
the Fund if Possible category but not 
selected through the process described 
above, will not be funded. 

The final approval of selected 
applications and award of cooperative 
agreements will be made by the NIST 
Grants Officer based on compliance 
with application requirements as 
published in this notice, compliance 
with applicable legal and regulatory 
requirements, and compliance with 
Federal policies that best further the 
objectives of the Department of 
Commerce. Applicants may be asked to 
modify objectives, work plans, or 
budgets and provide supplemental 
information required by the agency 
prior to award. The decision of the 
Grants Officer is final. __ 

The SURF NIST Boulder Program will 
retain one copy of each unsuccessful 
application for three years for record 
keeping purposes, and unsuccessful 
applicants will be notified in writing. 
The remaining copies will be destroyed. 

Evaluation Criteria: For the SURF 
NIST Boulder Program, the evaluation 
criteria are: 

(A) Evaluation of Student’s Academic 
Ability and Commitment to Program 
Goals: Includes evaluation of completed 
course work; expressed research 
interest; compatibility of the expressed 
research interest with SURF NIST 
Boulder Program research areas; 
research skills; grade point average in 
courses relevant to the SURF NIST 
Boulder Program; career goals; honors 
and activities; 

(B) Evaluation of Applicant 
Institution’s Commitment to Program 
Goals: Includes evaluation of the 
institution’s academic department(s) 
relevant to the discipline(s) of the 
student(s). 


_Each of these factors is given equal 
“2 in the evaluation process. 
e following information applies to 
all programs announced in this notice: 
he Department of Commerce Pre- 

Award Notification Requirements for 
Grants and Cooperative Agreements: 
The Department of Commerce Pre- 
Award Notification Requirements for 
Grants and Cooperative Agreements 
contained in the Federa] Register notice 
of December 30, 2004 (69 FR 78389). On 


the form SF—424, the applicant’s 9-digit 
Dun and Bradstreet Data Universal 
Numbering System (DUNS) number 
must be entered in the Applicant 
Identifier block (68 FR 38402). 


Collaborations with NIST Employees: 


All applications should include a 


description of any work proposed to be 


performed by an entity other than the 
applicant, and the cost of such work 
should ordinarily be included in the 
budget. 


If an applicant proposes collaboration 


with NIST, the statement of work 
should include a statement of this 
intention, a description of the 
collaboration, and prominently identify 
the NIST employee(s) involved, if 
known. Any collaboration by a NIST 
employee must be approved by 
appropriate NIST management and is at 
the sole discretion of NIST. Prior to 
beginning the merit review process, 
NIST will verify the approval of the 
proposed collaboration. Any 
unapproved collaboration will be 
stricken from the proposal prior to the 
merit review. 


Use of NIST Intellectual Property: If 


the applicant anticipates using any 
NIST-owned intellectual property to 
carry out the work proposed, the 
applicant should identify such 
intellectual property. This information 
will be used to ensure that no NIST 
employee involved in the development 
of the intellectual property will 
participate in the review process for that 
competition. In addition, if the 
applicant intends to use NIST-owned 
intellectual property, the applicant must 
comply with all statutes and regulations 
governing the licensing of Federal 
government patents and inventions, 
described at 35 U.S.C. 200-212, 37 CFR > 
part 401, 15 CFR 14.36, and in section 
B.20 of the Department of Commerce 
Pre-Award Notification Requirements, 
published on December 30, 2004 (69 FR 
78389). Questions about these 
requirements may be directed to the 
Counsel for NIST, 301-975-2803. 


Any use of NIST-owned intellectual 


property by a proposer is at the sole 
discretion of NIST and will be 
negotiated on a case-by-case basis if a 
project is deemed meritorious. The 


applicant should indicate within the 
statement of work whether it already 
has a license to use such intellectual 
property or whether it intends to seek . 
one. 

If any inventions made in whole or in 
part by a NIST employee arise in the 
course of an award made pursuant to 
this notice, the United States 
government may retain its ownership 
rights in any such invention. Licensing 
or other disposition of NIST’s rights in 
such inventions will be determined 
solely by NIST, and include the 
possibility of NIST putting the 
intellectual property into the public 
domain. 

Initial Screening of all Applications: 
All applications received in response to 
this announcement will be reviewed to 
determine whether or not they are 
complete and responsive to the scope of 
the stated objectives for each program. 
Incomplete or non-responsive 
applications will not be reviewed for 
technical merit. The Program will retain 
one copy of each non-responsive 
application for three years for record 


keeping purposes. The remaining copies 


will be destroyed. 

Paperwork Reduction Act: The 
standard forms in the application kit 
involve a collection of information 
subject to the Paperwork Reduction Act. 
The use of Standard Forms 424, 424A, . 
424B, SF-LLL, and CD-346 have been 
approved by OMB under the respective 
Control Numbers 0348-0043, 0348— 
0044, 0348-0040, 0348-0046, and 0605- 
0001. 

Notwithstanding any other provision 
of the law, no person is required to 
respond to, nor shall any person be 
subject to a penalty for failure to comply 
with, a collection subject to the 
requirements of the Paperwork 
Reduction Act, unless that collection of 
information displays a currently valid 
OMB Control Number. 

Research Projects Involving 
Subjects, Human Tissue, Data or 
Recordings Involving Human Subjects: 
Any proposal that includes research 
involving human subjects, human 
tissue, data or recordings involving 
human subjects must meet the 
requirements of the Common Rule for 
the Protection of Human Subjects, 
codified for the Department of 
Commerce at 15 CFR part 27. In 
addition, any proposal that includes 
research on these topics must be in 
compliance with any statutory 
requirements imposed upon the 
Department of Health and Human ‘ 
Services (DHHS) and other Federal 
agencies regarding these topics, all 
regulatory policies and guidance 
adopted by DHHS, FDA, and other 
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Federal agencies on these topics, and all 
Presidential statements of policy on 
these topics. 

NIST will accept the submission of 
human subjects protocols that have been 
approved by Institutional Review 
Boards (IRBs) registered with DHHS and 
performed by entities possessing a 
current, valid Federal-wide Assurance 
(FWA) from DHHS. NIST will not issue 
a single project assurance (SPA) for any 
IRB reviewing any human subjects 
protocol proposed to NIST. 

On August 9, 2001, the President 
announced his decision to allow Federal 
funds to be used for research on existing 
human embryonic stem cell lines as 

long as prior to his announcement (1) 
The derivation process (which 
commences with the removal of the- 
inner cell mass from the blastocyst) had ° 
already been initiated and (2) the 
embryo from which the stem cell line 
was derived no longer had the 
possibility of development as a human 
being. NIST will follow guidance issued 
by the National Institutes of Health at 
http://ohrp.osophs.dhhs.gov/ 
pdf 
for funding such research 

Projects Involving Vertebrate 
Animals: Any proposal that includes 
research involving vertebrate animals 
must be in compliance with the 
National Research Council’s “Guide for 
the Care and Use of Laboratory 
Animals” which can be obtained from 
National Academy Press, 2101 
Constitution Avenue, NW., Washington, 
DC 20055. In addition, such proposals 
must meet the requirements of the 
Animal Welfare Act (7 U.S.C. 2131 et 
seq.), 9 CFR parts 1, 2, and 3, and if 
appropriate, 21 CFR part 58. These 
regulations do not apply to proposed 
research using pre-existing images of 
animals or to research plans that do not 
include live animals that are being cared 
for, euthanized, or used by the project 
participants to accomplish research 
goals, teaching, or testing. These 
regulations also do not apply to 
obtaining animal materials from 
commercial processors of animal 
products or to animal cell lines or 
tissues from tissue banks. 

Limitation of Liability: Funding for 
the programs listed in this notice is 
contingent upon the availability of 
Fiscal Year 2007 appropriations. NIST 
issues this notice subject to the 
appropriations made available under the 
current continuing resolution, H.R. 
5631,.‘‘Continuing Appropriations 
Resolution, 2007,” Public Law 109-289, 
as amended by H.]. Res. 100, Public Law 

109-369 and H.J. res 102, Public Law 
109-383. NIST anticipates making 
awards for the programs listed in this 


notice provided that funding for the 
programs is continued beyond February 
15, 2007, the expiration of the current 
continuing resolution. In no event will 
the Department of Commerce be 
responsible for proposal preparation 
costs if these programs fail to receive 
funding or are cancelled because of 
other agency priorities. Publication of 
this announcement does not oblige the 
agency to award any specific project or 
to obligate any available funds. 
Executive Order 12866: This funding 


‘notice was determined to be not 


significant for purposes of Executive 
Order 12866. 

Executive Order 13132 (Federalism): 
It has been determined that this notice 
does not contain policies with 
federalism implications as that term is 
defined in Executive Order 13132. 

Executive Order 12372: Applications 
under this program are not subject to_ 
Executive Order 12372, 
“Intergovernmental Review of Federal 
Programs.” 

Administrative Procedure Act/ 
Regulatory Flexibility Act: Notice and 
comment are not required under the 
Administrative Procedure Act (5 U.S.C. 
553) or any other law, for rules relating 
to public property, loans, grants, 
benefits or contracts (5 U.S.C. 553(a)). 
Because notice and comment are not 
required under 5 U.S.C. 553, or any 
other law, for rules relating to public 
property, loans, grants, benefits or 
contracts (5 U.S.C. 553(a)), a Regulatory 
Flexibility Analysis is not required and 
has not been prepared for this notice, 5 
U.S.C. 601 et seq. 

Dated: December 14, 2006. 

James E. Hill, 

Acting Deputy Director, NIST. 

[FR Doc. E6—21982 Filed 12-21-06; 8:45 
BILLING CODE 3510-13-P 


collections, as required by the 
Paperwork Reduction Act of 1995. 
DATES: Written comments must be 
submitted on or before February 20, 
2007. 


ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dHynek@doc.gov). 

FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to Doris Grimm, 301-713-3155, 
ext. 107, or Doris.Grimm@noaa.gov. 
SUPPLEMENTARY INFORMATION: 


I. Abstract 


The National Estuarine Research 
Reserve System consists of carefully 
selected estuarine areas of the U.S. that 
are designated, preserved, and managed 
for research and educational purposes. 
The information is needed from states to 
review proposed designations. For sites 
selected, states must develop 
management plans and submit an 
annual report/work plan. NOAA needs 
the information to ensure that the sites 
selected meet national standards. 


I. Method of Collection 


The information can be submitted 
electronically via a Web site; other 
information is submitted in paper form. 


Il. Data 


OMB Number: 0648-0121. 

Form Number: None. 

Type of Review: Regular submission. 

Affected Public: State or Local 
Government. 

Estimated Number of Respondents: 
28. 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


Proposed Information Collection; 
Comment Request; Management and 
Oversight of the National Estuarine 
Research Reserve System 


AGENCY: National Oceanic and 
Atmospheric Administration (NOAA). 
ACTION: Notice. 


Estimated Time Per Response: 2,000 
hours for a management plan; 2,000 
hours for a site nomination; 15 hours for 
an annual report/work plan; and 2 hours 
beyond basic application information 
for an application requiring a categorical 
exclusion checklist, state historical 
office comments, a preliminary 
engineering report for a construction 
project or restoration, or a Federal 
Consistency Certification. 

Estimated Total Annual Burden 
Hours: 14,105. 

Estimated Total Annual Cost to 


SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 


Public: $29,815. 
IV. Request for Comments 


Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
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whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and {d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record. 


Dated: December 18, 2006. 
Gwellnar Banks, 


Management Analyst, Office of the Chief 
Information Officer. 


[FR Doc. E6—21899 Filed 12-21-06; 8:45 am] 
BILLING CODE 3510-08-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


information Collection; 
Comment Request; Licensing of 
Private Remote-Sensing Space 
Systems 


AGENCY: National Oceanic and 
Atmospheric Administration (NOAA). 


ACTION: Notice. 


SUMMARY: The Department of 
Commerce, as part of its continuing 
effort to reduce paperwork and 
respondent burden, invites the general 
public and other Federal agencies to 
take this opportunity to comment on 
proposed and/or continuing information 
collections, as required by the 
Paperwork Reduction Act of 1995. 


DATES: Written comments must be 
submitted on or before February 20, 
2007. 


ADDRESSES: Direct all written comments 
to Diana Hynek, Departmental 
Paperwork Clearance Officer, 
Department of Commerce, Room 6625, 
14th and Constitution Avenue, NW., 
Washington, DC 20230 (or via the 
Internet at dHynek@doc.gov). 


FOR FURTHER INFORMATION CONTACT: 
Requests for additional information or 
copies of the information collection 
instrument and instructions should be 
directed to Kay Weston, 301-713-2024 
x205 or Kay.Weston@noaa.gov. 


SUPPLEMENTARY INFORMATION: 


I. Abstract 


NOAA has established requirements 
for the licensing of private operators of 
remote-sensing space systems. The 
information in applications and 
subsequent reports is needed to ensure 
compliance with the Land Remote- 
Sensing Policy Act of 1992 and with the 
national security and international 
obligations of the United States. The 
requirements are contained in 15 CFR 
Part 960. 


II. Method of Collection 


Applicants are asked to provide 
electronic copies of submissions. 


Ill. Data 


OMB Number: 0648-0174. 

Form Number: None. 

Type of Review: Regular submission. 

Affected Public: Business or other for- 
profit organizations. 

Estimated Number of Respondents: 
18. 

Estimated Time Per Response: 40 
hours for the submission of a license 
application; 10-hours for the submission 
of a data protection plan; 5. hours for the 
submission of a plan describing how the 
licensee will comply with data 
collection restrictions; 3 hours for the 
submission of an operations plan for 
restricting collection or dissemination of 
imagery of Israeli territory; 3 hours for 
submission of a data flow diagram; 2 
hours for the submission of satellite sub- 
systems drawings; 3 hours for the 
submission of a final imaging system 
specifications document; 2 hours for the 
submission of a public summary for a 
licensed system; 2 hours for the 
submission of a preliminary design 
review; 2 hours for the submission of a 
critical design review; 1 hour for 
notification of a binding launch services 
contract; 1 hour for notification of — 
completion of pre-ship review; 10 hours 
for the submission of a license 
amendment; 2 hours for the submission 
of a foreign agreement notification; 2 
hours for the submission of spacecraft 
operational information submitted when 
a spacecraft becomes operational; 2 
hours for notification of deviation in 
orbit or spacecraft disposition; 2 hours 
for notification of any operational 
deviation; 2 hours for notification of 
planned purges of information to the 
National Satellite Land Remote Sensing 
Data Archive; 3 hours for the 
submission of an operational quarterly 
report; 8 hours for an annual 
compliance audit; 10 hours for an 
annual operational audit; and 2 hours 
for notification of the demise of a 
system or a decision to discontinue 
system operations. 


Estimated Total Annual Burden 
Hours: 552. 

Estimated Total Annual Cost to 
Public: $1,000. 


IV. Request for Comments 


Comments are invited on: (a) Whether i 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the - 
agency’s estimate of the burden 
(including hours and cost) of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the : 
use of automated collection techniques { 
or other forms of information : 
technology. 

Comments submitted in response to 
this notice will be summarized and/or 
included in the request for OMB 
approval of this information collection; 
they also will become a matter of public 
record. 


Dated: December 18, 2006. 
Gwellnar Banks, 


Management Analyst, Office of the Chief 
Information Officer. 


[FR Doc. E6—21920 Filed 12-21-06; 8:45 am] 
BILLING CODE 3510-HR-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


Hydrographic Services Review Panel 
Membership Solicitation 


AGENCY: National Oceanic and 
Atmospheric Administration (NOAA), 
Department of Commerce. 


ACTION: Notice of Membership 
Solicitation for Hydrographic Services 
Review Panel. 


SUMMARY: This notice responds to the 
Hydrographic Services Improvement 
Act Amendments of 2002, Public Law 
107-372, which requires the Under 
Secretary of Commerce for Oceans and 
Atmosphere to solicit nominations for 
membership on the Hydrographic 
Services Review Panel (the Panel). This 
advisory committee will advise the 
Under Secretary on matters related to 
the responsibilities and authorities set 
forth in section 303 of the Hydrographic 
Services Improvement Act of 1998 (the 
Act), and such other appropriate matters 
as the Under Secretary refers to the 
Panel for review and advice. 
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DATES: Resumes should be sent to the _ 
address, e-mail, or fax specified and 
must be received by March 15, 2007. 
ADDRESSES: Director, Office of Coast 
Survey, National Ocean Service, NOAA ° 
(N/CS), 1315 East West Highway, Silver 
Spring, MD 20910, fax: 301-713-4019, 
e-mail: Hydroservices. panel@noaa.gov. 
FOR FURTHER INFORMATION CONTACT: 
Captain Steven Barnum, Director, Office 
of Coast Survey, NOS/NOAA, 301-713- 
2770 x134, fax 301-713-4019, e-mail: 
steven.barnum@noaa.gov. 


SUPPLEMENTARY INFORMATION: Under 33 
U.S.C. -883a, et seq., NOAA’s National 
Ocean Service (NOS) is responsible for 
providing nautical charts and related 
information for safe navigation. NOS 
collects and compiles hydrographic, 
tidal and current, geodetic, and a variety 
of other data in order to fulfill this 
responsibility. The Hydrographic 
Services Review Panel provides advice 
on topics such as ““NOAA’s 
Hydrographic Survey Priorities,” 
technologies relating to operations, 
research and development, and 
dissemination of data pertaining to: 

(a) Hydrographic surveying; 

(b) nautical 

(c) water level measurements; 

(d) current measurements; 

(e) geodetic measurements; and 

(f) geospatial measurements. 

The Panel comprises fifteen voting 
members appointed by the Under 
Secretary in accordance with Section 
105 of the Act. Members are selected on 
a standardized basis, in accordance with 
applicable Department of Commerce 
guidance. The Co-Director of the Joint 
Hydrographic Center and two other 
employees of the National Oceanic and 
Atmospheric Administration serve as 
nonvoting members of the Panel. The 
Director, Office of Coast Survey, serves 
as the Designated Federal Official 
(DFO). 

This solicitation is to obtain 
candidates for five voting members 
whose appointments expire in late 2007 
and candidates for voting members who 
might resign at any time during 2007. 
Voting members are individuals who, by 
reason of knowledge, experience, or 
training, are especially qualified in one 
or more disciplines relating to 
hydrographic surveying, tides, currents, 
geodetic and geospatial measurements, 
marine transportation, port 
administration, vessel pilotage, and 
coastal and fishery management. An 
individual may not be appointed as a 
voting member of the Panel if the 
individual is a full-time officer or 
employee of the United States. Any 
voting member of the Panel who is an 
applicant for, or beneficiary of (as 


determined by the Under Secretary), any 
assistance under the Act shall disclose 
to the Panel that relationship, and may 
not vote on any matter pertaining to that 
assistance. 

Voting members of the Panel serve for 
a term of four years. Members serve at 
the discretion of the Under Secretary 
and are subject to government ethics 
standards. Any individual appointed to 
a partial or full term may be reappointed 
for one additional full term. A voting 
member may serve until his or her 
successor has taken office. The Panel 
selects one voting member to serve as 
the Chair and another to serve as the 
Vice Chair. The Vice Chair acts as Chair 
in the absence or incapacity of the Chair 
but will not automatically become the 
Chair if the Chair resigns. 

Meetings occur at least twice a year, 
and at the call of the Chair or upon the 
request of a majority of the voting 
members or of the Under Secretary. 
Voting members receive compensation 
at a rate established by the Under 
Secretary, not to exceed the maximum 
daily rate payable under section 5376 of 
title 5, United States Code, when 
actually engaged in performing duties 
for the Panel, and members are 
reimbursed for actual and reasonable 
expenses incurred in performing such 
duties. 


Dated: December 13, 2006. 


Captain Steven Barnum, 


NOAA Director, Office of Coast Survey, 
National Ocean Service, National Oceanic 
and Atmospheric Administration. 


[FR Doc. E6—21945 Filed 12-21-06; 8:45 am] 
BILLING CODE 3510-JE-P 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 092806A] 


Taking and Importing Marine 
Mammals; Taking Marine Mammals 
Incidental to Surf Zone Testing/ 
Training and Amphibious Vehicle 
Training and Weapons Testing 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice of issuance of an 
incidental harassment authorization. 


SUMMARY: In accordance with provisions 
of the Marine Mammal Protection Act 
(MMPA) as amended, notification is 
hereby given that an Incidental 
Harassment Authorization (IHA) to take 
marine mammals, by harassment, 
incidental to conducting surf zone 


testing/training and amphibious vehicle 
training and weapons testing off the 
coast of Santa Rosa Island (SRI) has 
been issued to the U.S. Air Force Eglin 
Air Force Base (Eglin AFB) for a period 
of 1 year. NMFS may propose 
regulations at a later date that would 
govern these incidental takes under a 
Letter of Authorization (LOA) issued to 
Eglin for a period of up to 5 years after 
the 1-year IHA expires. 

DATES: This authorization is effective 
from December 11, 2006 until December 
10, 2007. 


ADDRESSES: A copy of the application, 
IHA, the Santa Rosa Island Mission 
Utilization Plan Programmatic 
Environmental Assessment (SRI Mission 
PEA), and/or a list of references used in 
this document may be obtained by 
writing to P. Michael Payne, Chief, 
Permits, Conservation and Education 
Division, Office of Protected Resources, 
National Marine Fisheries Service, 1315 
East-West Highway, Silver Spring, MD 
20910-3225, or by telephoning one of 
the contacts listed here (see FOR 
FURTHER INFORMATION CONTACT). The 
application and the SRI Mission PEA is 
also available at: http:// 
www.nimfs.noaa.gov/pr/permits/ 
incidental.htm. 


FOR FURTHER INFORMATION CONTACT: 
Shane Guan, NMFS, (301) 713-2289, ext 
137. 


SUPPLEMENTARY INFORMATION: 


Background 

Sections 101(a)(5)(A) and 101(a)(5)(D) 
of the MMPA (16 U.S.C. 1361 et seq.) 
direct the Secretary of Commerce 
(Secretary) to allow, upon request, the 
incidental, but not intentional taking of 
marine mammals by U.S. citizens who 
engage in a specified activity (other than 
commercial fishing) within a specified 
geographical region if certain findings 
are made and regulations are issued or, 
if the taking is limited to harassment, a 
notice of a proposed authorization is 
provided to the public for review. 

An authorization shall be granted if 
NMFS finds that the taking will have a 
negligible impact on the species or 
stock(s) and will not have an 
unmitigable adverse impact on the 
availability of the species or stock(s) for 
subsistence uses, and if the permissible 
methods of taking and requirements 
pertaining to the mitigation, monitoring 
and reporting of such takings are set 
forth. NMFS has defined “negligible 
impact” in 50 CFR 216.103 as “...an 
impact resulting from the specified 
activity that cannot be reasonably 
expected to, and is not reasonably likely 
to, adversely affect the species or stock 
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through effects on annual rates of 
recruitment or survival.” 

Subsection 101(a)(5)(D) of the MMPA 
established an expedited process by | 
which citizens of the United States can 
apply for an authorization to 
incidentally take marine mammals by 
harassment. With respect to “military 
readiness activities,” the MMPA defines 
“harassment” as follows: 

(i) any act that injures or has the significant 
potential to injure a marine mammal or 
marine mammal stock in the wild [Level A 
harassment); or (ii) any act that disturbs or 
is likely to disturb a marine mammal or 
marine mammal stock in the wild by causing 
disruption of natural behavioral patterns, 
including, but not limited to, migration, 
surfacing, nursing, breeding, feeding, or 
sheltering, to a point where such behavioral 
patterns are abandoned or significantly 
altered [Level B harassment]. 


Summary of Request 

On November 21, 2005, Eglin AFB 
petitioned NMFS for an authorization 
under section 101(a)(5) of the MMPA for 
the taking, by harassment, of marine 
mammals incidental to programmatic 
mission activities on Eglin’s SRI 
property, including the shoreline of the 
Gulf of Mexico (Gulf or GOM) to a depth 
of 30 feet (9.1 meters). The distance 
from the island shoreline that 
corresponds to this depth varies from 
approximately 0.5 mile (0.8 km) at the 
western side of the Air Force property 
to 1.5 miles (2.4 km) at the eastern side, 
extending out into the inner continental 
shelf. 

Activities conducted within the 
action area are addressed in the 
Estuarine and Riverine Areas 
Programmatic Environmental 
Assessment (U.S. Air Force, 2003a). The 
proposed action is for the 46th Test 
Wing Commander to establish a mission 
utilization plan for SRI based on 
historical and anticipated future use. 
Current and future operations are 
categorized as either testing or training 
and include: 1) Surf Zone Testing/ 
Training; 2) Landing Craft Air Cushion 
(LCAC) Training and Weapons Testing; 
3) Amphibious Assaults; and 4) Special 
Operations Training. 

Description of Activities — 

The activities proposed by Eglin AFB 
include surf zone testing/training and 
amphibious vehicle training and 
weapon testing. A detailed description - 
of these activities was published in the 
Federal Register on June 22, 2006 (71 
FR 35870). No change was made to 
— roposed activities. 

zone testing/training activities 
amphibious vehicle testing/training 
activities would be intermittent yet 
ongoing, and therefore Eglin AFB has 


also made a request for a take 
authorization under section 10(a)(5)(A) 
of the MMPA for a time period of five 
years. These activities would occur 
within the proposed action area, which 
includes the Gulf-side shoreline of SRI 
seaward to a depth of 30 feet (91 m). 
The distance from the shoreline that 
corresponds to this depth varies from 
approximately 0.5 mile (0.8 km) at the 
western side of the Air Force property 
to 1.5 miles (2.4 km) at the eastern side, 
extending into the inner continental 
shelf. 

Training involving live fire exercises 
would be carried out a maximum twice 
per year (one during daytime and/or one 
at night). These missions would involve 
special operations personnel, an LCAC, 
or an AAV on the north shore of the 
island or in Santa Rosa Sound firing at 
a target located on SRI. The target would 
be a hardended structure of steel or 
wood. The angle of firing would be 
toward the ground and ricocheting 
would be minimal due to the sandy 
substrate. The NSWCPC would use low- 
range, high-fragmentation munitions at 
the maneuver areas to allow for more 
realistic training scenarios. The 
NSWCPC would direct live fire toward 
the Gulf. 


Comments and Responses 


A notice of receipt and request for 30- 
day public comment on the application 
and proposed authorization was 
published on June 22, 2006 (71 FR 
35870). During the 30-day public 
comment period, NMFS received the 
following comments from the Humane 
Society of the United States (HSUS) and 
the Marine Mammal Commission 
(Commission). 

Comment 1: The HSUS stated that the 
bottlenose dolphin stocks in the area are 
likely declining as a result of recent die- 
offs and can ill afford additional 
impacts. The HSUS argues that the 
population estimates were outdated and 
the relatively high number of bottlenose 
dolphin deaths that have occurred since 
1990 raises the concern that not only are 
some of the stocks “‘stressed,”’ but they 
may even be in decline. HSUS further 
suggested that dolphins near Santa Rosa 
were also affected in the 1999 mass 
stranding event near St. Joseph Bay. 
Therefore, HSUS argues that the 
estimated impacts of bottlenose 
dolphins cannot be assumed to apply 
merely to those animals sighted in the 
Santa Rosa area. 

Response: In NMFS’ 2006 stock 
assessment report, NMFS stated that 
there is not sufficient data to determine 
population trends for all the Gulf of 
Mexico bay, sound and estuary 
bottlenose dolphin communities 


(Waring et al., 2006): NMFS 
acknowledges that the relatively 
number of bottlenose dolphin deaths 
which occurred during the mortality 
events since 1990 and agrees that some 
of these stocks may be stressed. 
However, this is not relevant to the 
issuance of the IHA, since Eglin AFB’s 
surf zone activities will take place a 
maximum of only once a year for surf 
zone testing/training mission and a 
maximum of a couple of times per year 
for live fire operations, with no serious 
injury or mortality expected. NMFS 
believes that Eglin’s activities are 
unlikely to add to existing mortality 
levels. As a result, NMFS does not 
believe that authorizing the taking of 
bottlenose dolphins by Level B 
harassment will have more than a 
negligible impact on the affected 
dolphin stocks. Additionally, NMFS 
will require mitigation and monitoring 
measures to further reduce potential 
impacts to these marine mammal 
species and stocks. Although it is 
difficult to interpret these mass 
stranding events, bottlenose dolphins 
are known to become entangled in 
recreational and commercial fishing 


gear (Wells and Scott, 1994; Wells et al.,- 


1998; Gorzelany, 1998) and some are 
struck by recreational and commercial 
vessels (Wells and Scott, 1997). Waring 
et al. (2006) estimated that as many as 
172 bottlenose dolphins could have 
been taken in the GOM menhaden 
fishery alone between 1992 and 1995. 

Comment 2: The HSUS is concerned 
that the density for bottlenose dolphins 
and spotted dolphins are based on 
outdated data. The HSUS believes that 
the population estimates for the various 
stocks of these species are substantially 
lower and the stocks thus more 
vulnerable to adverse impacts. The 
HSUS stated that it is reasonable to 
presume that there has been some 
redistribution of animals, which further 
complicates understanding of 
distribution and density and calls into 
question the density estimates used in 
this application to calculate risk. 

Response: The combined estimated 
abundance for the Atlantic spotted 
dolphin in the northern GOM, pooled 
from 1998 through 2001, for the outer 
continental shelf shipboard surveys was 
30,772 (Fulling et al., 2003). NMFS has 
relied upon the best scientific 
information available and does not . 
believe these five-year old data are 
outdated. 

The population survey of the three 
GOM bay, sound, and estuarine 
bottlenose dolphin stocks were last 
conducted more than 8 years ago. While 
the data relied upon were developed in 
1998, NMFS continuous to believe that 
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these data sets comprise the best 
available information. The abundance 
for the northern coastal, the Pensacola 
Bay/East Bay, and the Choctawhatchee 
Bay bottlenose dolphins stocks were 
estimated at 9,912, 33, and 242 animals, 
respectively (Waring et al., 2006). NMFS 
scientists in the Southeast Region have 
confirmed that this is the best available 
information to date. 
Comment 3: The HSUS questions the 
methodology that used 30 percent of the 
time dolphin spent at the surface to 
calculate the density estimate. The 
HSUS stated that according to Dr. 
Randall Wells, a more appropriate 
estimate would be 5 percent of the time 
being spent at the surface. The HSUS 
also is concerned that since bottlenose 
dolphins rarely travel as singles, the 
impacts will likely be on groups of 
animals rather than on individuals. 
Response: NMFS agrees with HSUS’ 
assessment that bottlenose dolphins 
may spend up to 95 percent of their 
time under the sea surface, though one 
study conducted on a single adult 
female bottlenose dolphin showed that 
_ this individual spent approximately 
87.1 + 0.6 percent of its time submerged 
(Mate et al., 1995). However, the 30 
percent dive profile used by Eglin AFB 
to calculate bottlenose dolphin density 

‘is to compensate for the presence of 
submerged and uncounted animals. As 
mentioned in the Federal Register 
notice (71 FR 35870, June 22, 2006), the 
water clarity in the northeastern GOM is 
typically very high, and it is often 
possible to view the entire water 
column in the water depth that defines 
the action area (30 ft or 9.1 m). Research 
on inshore bottlenose dolphin behavior 
off the western coast of Florida showed 
that dolphins were sighted 92 percent 
time in the water column in 4.5 m (14.8 
ft) or less (Shane, 1990). Therefore, 
NMFS believes it is likely that all 
animals will be detected during the 
marine mammal monitoring, regardless 
whether the animals are at the surface 
or submerged. 

NMFS does not agree with HSUS’ 
assessment that since dolphins rarely 
travel as singles, the impacts will likely 
be on groups of animals rather than on 
individuals. As noted in the Federal 
Register notice (71 FR 35870, June 22, 
2006), since dolphins tend to stay in 
groups, it makes much easier to detect 
animals in the field as different 
individuals don’t always surface at the 
same time. The mitigation measures 
require that no activities be carried out 
when an animal is detected within the 

safety zone. NMFS believes that no 
animals, either in groups or solitary, 
will likely to be impacted by more than 
Level B harassment. Because activities 


would be halted if there is a sighting of 
individual animals or a group. 

Comment 4: The HSUS is concerned 
that the estimation of the number of 
animals affected by blast trauma seems 
low, in regards to HSUS’ density 
estimates for marine mammals and the 
likelihood of detecting animals that 
spend little time at the surface. The 
HSUS also questioned NMFS’ 
determination that no animals will be 
injured or killed by detonation and live 
fire operations. 

Response: If the HSUS’ statement in 
Comment 2 that the population 
estimates for the various stocks of these 
dolphin species are substantially lower 
is true, then the number of animals 
affected by blast trauma would be even 
lower than NMFS’ assessment. As stated 
in the Federal Register notice (71 FR 
35870, June 22, 2006), the estimated 
number of mammal takes is carefully 
calculated by applying marine mammal 
density to the zone of influence (ZO) 
for each detonation type. Live-fire 
operations will use small caliber 
weapons between 5.56 mm and .50 
caliber with low-range munitions, and 
will be conducted on SRI in an area of 
less than 1 km (0.62 mile) wide. Live- 
fire exercise involves firing at a 
hardened structure of steel or wood, and 
angle of firing would be toward the 
ground and ricocheting would be 
minimal due to sandy substrate on SRI. 
Therefore, it is extremely unlikely that 
a dolphin would be hit by a stray 
projectile that misses the target and 
passes the firing range on SRI into the 
GOM. Species density is based on 
adjusted GulfCet II aerial survey data, 
which is the best available data to date. 

Comment 5: The HSUS noted that the 
calculation of noise impacts from the 
proposed activities is based on spherical 
propagation of sound in deep water. The 
HSUS thinks that shallow water 
reflection of pressure waves off the 
bottom can result in both pressure wave 
impacts and acoustic impacts well 
beyond a radius predicted by spherical 
spreading, as the HSUS cited NMFS’ 
assessment on the onset of slight lung 
injury by precision strike weapons using 
Goertner model (70 FR 48675). 

Response: One should not be 
confused by the difference between the 
overpressures and acoustics impacts 
upon marine mammals. The former is a 
wave of pressure in the water column 
caused by underwater explosions, and 
the latter is the noise generated by the 
explosions. Injury ranges determined by 
the Goertner (1982) model are most 
appropriate for use in regions close to 
the explosive charge, while the 
proposed surf zone detonation will 
ensure that no marine mammals as 


present in the area where Level A 
harassment could occur. It is correct 
that calculation based on spherical 
propagation of noise impacts does not 
precisely fit the proposed activity. It is 
also true that shallow-water mine- 
clearing systems are comprised of lines 
or multiple blocks of explosive and 
would typically produce non-spherical 
zones of influence, therefore, all NET 
explosive weights in the systems 
analyzed by Eglin AFB were totaled and 
a single point of detonation assumed for 
each system. This approach provides a 
simplified but conservative analysis. In 
addition, bottom absorption is likely to 
reduce much of the acoustic energy that 
is reflected back into water column. 

Comment 6: The HSUS is concerned 
that the noise effects from activities 
involving amphibious vehicles would 
not be negligible. The HSUS states that 
noise penetrates the surface of the water 
when the surface is disrupted by waves 
and chop. The HSUS is also concerned 
that dolphins will be able to hear the 
noise and be disturbed when they are at 
surface. 

Response: NMFS agrees that some 
noise from the landing craft could 
penetrate into the water column when 
the surface is disrupted by wind and 
wave, however, much of the acoustic 
energy will be reflected at the surface 
due to different acoustic impedance 
between air and water. In addition, 
there is no evidence that the maximum 
noise level (98 dBA) from the LCAC’s 
engine in air will cause more than a 
momentary disturbance in dolphins. If 
the noise level is high enough to cause 
disturbances to marine mammals, it is 
most likely that marine mammals in the 
vicinity will move away from the noise 
source quickly. 

Comment 7: The HSUS argues that the 
ZOI for this type of activity would be far 
greater than 2 km (1.24 miles) and thus 
far more than 68 dolphins without 
mitigation measures (71 FR 35870, June 
22, 2006) would be harassed. The HSUS 
states that it is difficult to conceive only 
a few dozen dolphins would hear and 
be disturbed by the noise. The HSUS 
also states that it seems far more likely 
that every dolphin within a several-mile - 
radius will hear the explosions, 
rumbles, and rockets and will at the 
least temporarily abandon their 
activities and move away from the 
noise. 

Response: The Federal Register notice 
(71 FR 35870, June 22, 2006) provided 
detailed description and analyses on the 
calculation of ZOI relative to different 
munitions and are not repeated here. 
The results of these analyses point out 
that the radii of safety zones and the 
estimated number of takes that could 
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occur are scientifically sound and are 
supported by the Committee of 
Scientific Advisors of the Commission. 
There is no evidence that the ZOI for 
this type of activity would be far greater 
than 2 km (1.24 miles) and more than 
68 dolphins without mitigation 
méasures (71 FR 35870, June 22, 2006) 
would be harassed. While it is possible 
that dolphins within a several-mile 
radius of the action area could detect 
explosions, these noises would be so 
low at these distances and would most 
likely be masked by the prevailing 
ambient noise from waves, surf, vessels, 
and bubbles. Therefore, NMFS believes 
it is highly unlikely that marine 
mammals outside the safety zone will 
abandon their activities and move away. 

Comment 8: The HSUS is concerned 
about the effectiveness of mitigation and 
‘monitoring measures that rely on clarity 
of water, the Beaufort sea state, and the 
visibility of bottlenose dolphins surface 
activity. 

Response: Clarity of water, Beaufort 
sea state under 3, and using trained 
marine mammal observers to monitor 
the action area prior to proposed 
activity are only three of the several 
requirements in the IHA. Other 
mitigation and monitoring measures . 
that are required for the proposed 
activity, include: (1) limiting surf zone 
testing/training missions under daylight 
conditions; and (2) limiting surf zone 
testing between November 1 and March 
1 to avoid takes of manatees and sea 
turtles. NMFS scientists believe that 
these mitigation and monitoring 
measures are effective for the proposed 
activity and would result in the least 
practicable adverse impact, and this 
determination is supported by the 
Committee of Scientific Advisors of the 
Commission. 

Comment 9: The HSUS stated that 
vessels on the water have a more limited 
field of view than helicopters. The 
HSUS questions the justification for use 
of one type of monitoring platform and 
not the other in various activities, and 
requests that Eglin AFB be required to 
use the most effective (as opposed to the 
most expedient) platform for detecting 
dolphins, manatees and turtles in the 

_ area for all activities. 

Response: The effectiveness of 
platforms used in detecting marine 
mammals depends on a number of 
conditions, such as the size of the 
monitored area and the height of the 
platform above the water. For 
monitoring activities during surf zone 
detonation, the area could reach a 2.3 
km (1.4 mile) radius, therefore, a 
helicopter is believed to be more 
effective in monitoring this area. 
However, the live-fire operations are 


conducted in a much smaller area of the 
SRI beach, and monitoring would only 
focus on this limited zone. NMFS 
believes that small vessels can provide 
more effective monitoring of this area. 

Comment 10: The HSUS questions the 
speed of helicopters as it stated that 
“the speed of the aircraft has a 
significant effect on the observer’s 
ability to detect animals.” The HSUS 
also stated that the expertise of 
personnel is crucial to the effectiveness 
of this mitigation measure. 

Response: Eglin AFB has not 
identified a need to specify a maximum 
or minimum speed at which survey 
helicopters may operate. All NMFS- 
approved MMOs are qualified aerial 
surveyors and are familiar with area of 
operations as well as the protected 
species that occur in the region. MMOs 
are aware of the effect of helicopter 
speed on survey effectiveness and 
operate at speeds that maximize the 
likelihood of animal detection. 

Comment 11: The HSUS is concerned 
that mitigation will not be possible 
when live-fire exercises are conducted 
at night. The HSUS requests that 
mitigation be required during night-time 
exercise, and if not, night-time activity 
should not be permitted. 

Response: The proposed live fire 
exercise that might occur at night would 
be conducted on the firing range on SRI. 
Eglin’s proposal was developed to take 
into account potential impacts to marine 
mammals. As part of this proposed 
action, Eglin will require the following 
measures that are designed to lessen 
impacts. These include: (1) firing at a 
hardened structure of steel or wood so 
the bullets do not penetrate the target 
and continue into the GOM; (2) firing at 
an angle toward the ground so 
ricocheting would be minimal due to 
sandy substrate on SRI; and (3) using 
small caliber weapons between 5.56 mm 
and .50 caliber with low-range 
munitions. In addition, there will be a 
maximum of 1 live-fire night-time 
exercise per year. Therefore, it is 
extremely unlikely that a dolphin would 
be hit by a stray bullet. 

Comment 12: The HSUS noted that 
the permit application stated that the 
activity being conducted could require 
closure to vessels of some areas of the 
GOM to accommodate a 2.5 mile (4.0 
km), 110—degree safety fan (71 FR 
35870, June 22, 2006, page 35871). The 
HSUS also noted that the risk analysis 
presumed for dolphins stated the risk is 
largely in a range that does not exceed 
1 km (0.62 mile) (71 FR 35870, June 22, 
2006, page 35874). The HSUS requests 
a greater degree of precaution for 
dolphins. 


Response: The 2.5—mile (4.0 km), 


110—degree safety fan refers specifically 


to the cleared water surface area that is 
associated with SABRE system testing. 
This safety fan does not apply to other 
activities. SABRE system testing 
involves a rocket-propelled launch of a 
line of explosives into the air. If 
conducted at the eastern end of Eglin’s 
SRI property, which is in close 
proximity to a large civilian population 
(both residents and tourists), human 
safety would be a concern. Therefore, a 
relatively large area of the water surface 
would be closed to non-military vessels 
during testing. Safety considerations in 
this case result from potential above- 
water impacts due to rocket motor, 
charge line, or shrapnel/debris strikes. 

Conversely, the potential risk to 
dolphins results from underwater 
impacts, primarily underwater noise 
produced by detonations. Table 1 of the 
Federal Register notice (71 FR 35870, 
June 22, 2006, page 35873) provides the 
range of various types of impacts due to 
underwater noise. These distances range 
from 42 m (138 ft) to 1.8 km (5906 ft), 
depending on the threshold evaluated 
and the net explosive weight used. 
Above-water human safety zones and 
in-water noise impact zones are not 
directly comparable. 

Comment 13: The HSUS noted that 
post-activity monitoring was only 


specified for detonation activity, but not 


other activity. The HSUS is also 
concerned that a 15-minute helicopter 
post-activity monitoring is insufficient 
because any animal that is injured but 
does not immediately die and float-to 
the surface will be undetected. 

Response: Post-activity monitoring 
measures are required for all activities 
under this IHA. Due to the small size of 
the impact area (maximum radius of 2.3 
km, or 1.4 miles for surf zone 
detonation), NMFS believes that 15 
minutes is sufficient to detect any 
marine mammals within the area 
immediately following each detonation. 
Post-activity for actions other than surf 
zone detonation will be conducted by 
boats. In addition, due to mitigation and 
monitoring required by the IHA, no 
marine mammals are expected to be 
killed or injured by the proposed 
activities on SRI. 

Comment 14: The HSUS questions the 
monitoring measure that includes. 
coordination with marine mammal 
stranding networks because the 
stranding networks do not regularly 
survey the coastline for carcasses and, 
when discovered in the Florida 
Panhandle, they are often in a state of 
decomposition such that cause of death 
is not readily ascertained. The HSUS is 
also concerned that because this area 
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has recently been subject to mortality 
events, carcasses seen along beaches 
may not necessarily be linked to the 
Naval activity unless pointed necropsies 
are done. The HSUS states that this is 
something that will not be possible for 
most carcasses, therefore, even if the 
cause of death is related to Naval 
activities, it may remain undetected. 

Response: The Eglin AFB is required 
to monitor the target area prior to, 
during, and immediately after the 
proposed activity, and is required to 
contact the marine mammal stranding 
networks for any beached animals 
within the Eglin AFB property. The 
concern regarding the recent dolphin 
mortality events and whether the death 
of dolphins results from Naval activities 
is not relevant to the issuance of this 
THA. As stated previously and 
concurred by the scientists of the 
Commission, the proposed activities are 
expected to result in no more than the 
incidental taking by Level B harassment 
of marine mammals. 

Comment 15: The HSUS argues that 
the Federal Register notice (71 FR 
35870, June 22, 2006) does not appear 
to be in compliance with NEPA 
requirements. The HSUS stated that 
NMFS must study, develop, and 
describe appropriate alternatives to 
recommended courses of action, and 
discuss alternatives it has considered. 
The HSUS is concerned that under the 
proposed scheme, stakeholders and the 
public were not provided an 
opportunity to comment on a NMFS 
“NEPA document” that might be 
prepared after the close of this comment 
period and associated with issuance of 
an THA. 

Response: NMFS does not agree with 
HSUS’s comment. As described in the 
Federal Register notice (71 FR 35870, 
June 22, 2006), the USAF prepared the 
SRI Mission PEA. The SRI Mission PEA 
was available for public review during 
the 30-day comment period and is 
available upon written request to NMFS 
Office of Protected Resources (OPR), or 
by downloading from OPR’s website at 
http://www.nmfs.noaa.gov/pr/pdfs/ 
permits/sri__iha__ea.pdf. NMFS staff 
reviewed Eglin’s PEA and determined 
that it meets the standards under the 
NMFS regulations and NOAA’s 
Administrator Order 216-6 for the 
issuance of this IHA. NMFS believes 
this is consistent with the Council on 
Environmental Quality’s regulations for 
implementing the procedural provisions 
of the NEPA. NMFS has issued a 
Finding of No Significant Impact 
statement. 

Comment 16: The Commission 
requests that NMFS assess the _ 
likelihood of detecting marine mammals 


at or below the water surface within 
zones of potential impacts, particularly 
when operations are conducted at night. 

Response: As described in the Federal 
Register notice (71 FR 35870, June 22, 
2006), marine mammal detection within 
zones of potential impacts will be 
conducted prior to planned mission 
activities. After reviewing the Eglin 
AFB’s marine mammal monitoring 
protocols, NMFS determined that 
monitoring measures developed by 
Eglin AFB are highly effective in 
detecting marine mammals at or below 
the water surface within zones of 
potential impacts during daylight hours. 
However, since no mitigation measures 
for marine mammals would be feasible 
for night-time missions, night-time 
operations will not be monitored, as 
they are only associated with live-fire 
exercises conducted on designated on- 
shore firing ranges on SRI. 

Comment 17: The Commission 
requests that operations be suspended 
immediately if a dead or seriously 
injured marine mammal is found in the 
vicinity of the operations and the death 
or injury could have occurred incidental 
to the proposed activities. 

Response: NMFS agrees, and the IHA 
will specify that operations be 
suspended immediately if a dead or 
seriously injured marine mammal is 
found in the vicinity of the operations 
potentially linked to Eglin’s activity. 

Comment 18: The Commission 
requests that NMFS revises its 
interpretation of temporary threshold 
shift (TTS) to indicate that it has the 
potential to injure marine mammals 
(and in the case of military readiness 
activities has a significant potential to 
injure marine mammals) and therefore 
constitutes Level A harassment due to 
the foreseeable secondary effects of 
temporary hearing loss. 

Response: NMFS stated in a previous 
Federal Register notice (68 FR 64595, 
November 14, 2003) that the 
reclassification of TTS from Level B to 
Level A harassment requires support 
and scientific documentation, and not 
be based on speculation that TTS might 
result in increased predation, for 
example. In addition, it is irrelevant for 
this IHA, because sound levels will not 
be high since mitigation and monitoring 
requirements under the IHA is expected 
to prevent TTS. Also, while there has 
been discussion among scientists 
regarding whether a permanent shift in 
hearing threshold (PTS) can occur with 
repeated exposures of TTS, at least one 
study showed that long-term (4 - 7 
years) noise exposure on three 
experimental pinniped species had 
caused no change on their underwater 


hearing thresholds at frequencies of 0.2 
- 6.4 kHz (Southall et a/., 2005). 

Comment 19: The Commission 
requests that NMFS advise the Air 
Force, if it has not already done so, of 
the need to consult with the U.S. Fish 
and Wildlife Service (FWS) to confirm 
that manatees are not likely to occur in 
or near the vicinity of the test site at the 
time the tests are scheduled to be 
conducted. 

Response: Eglin AFB has consulted 
with the FWS on the proposed mission 
activities in accordance with the 
Endangered Species Act (ESA, 16 USC 
1531 et seq.). The FWS issued a 
Biological Opinion on December 1, 
2005, and concluded that the proposed 
action is not likely to adversely affect 
West Indian manatees based on Eglin’s 
commitment to incorporate measures to 
avoid and minimize impacts to the 
species. 


Description of Marine Mammals 
Affected by the Activity 


Marine mammal species potentially 
occurring within the proposed action 
area include the Atlantic bottlenose 
dolphin (Tursiops truncatus), the 
Atlantic spotted dolphin (Stenella 
frontalis), and the Florida manatee 
(Trichechus manatus Iatirostris). 
General information on these species 
and stocks are provided in the June 22, 
2006, Federal Register (71 FR 35870). 
Therefore, it is not repeated here. More 
detailed information on Florida manatee 
can be found in the Florida Manatee 
Recovery Plan (US Fish and Wildlife 
Service, 2001). More detailed 
information on the Atlantic bottlenose 
and spotted dolphins can be found in 
the NMFS Stock Assessment Reports at: 
http://www.nmfs.noaa.gov/pr/sars/ 
species.htm. 


Potential Impacts to Marine Mammals 


Marine mammals may be impacted by 
underwater noise and direct physical 
impacts (DPI). Noise is produced by 
underwater detonations in the surf zone 
and by the operation of amphibious 
vehicles. DPI could result from 
collisions with amphibious vehicles and 
from ordnance live fire. However, with 
implementation of the mitigation 
measures discussed throughout this 
document, impacts to marine mammals 
are anticipated to be no more than 
negligible. 

Explosive criteria and thresholds for 
assessing impacts of explosions on 
marine mammals were discussed by 
NMFS in detail in its issuance of an IHA 
for Eglin’s Precision Strike Weapon 
testing activity (70 FR 48675, August 19, 
2005) and are not repeated here. Please 
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refer to that document for this 
background information. 


Estimation of Take and Impact 
Surf Zone Detonation 


Surf zone detonation noise impacts 
are considered within two categories: 
overpressure and acoustics. Underwater 
explosive detonations produce a wave 
of pressure in the water column. This 
pressure wave potentially has lethal and 
injurious impacts, depending on the 
proximity to the.source detonation. 
Humans and animals receive the 
acoustic signature of noise as sound. 
Beyond the physical impacts, acoustics 
may Cause annoyance and behavior 
modifications (Goertner, 1982). 

Impacts to marine mammals from 
underwater detonations were discussed 
by NMFS in detail in its notice of 
receipt of application for an IHA for 
Eglin’s Air-to-Surface Gunnery mission 
in the Gulf (71 FR 3474, January 23, 
2006) and is not repeated here. Please 
refer to that document for this 
background information. 


A maximum of one surf zone testing/ 
training mission would be completed 
per year. The impact areas of the 
proposed action are derived from 
mathematical calculations and models 
that predict the distances to which 
threshold noise levels would travel. The 
equations for the models consider the 
amount of net explosive, the properties 
of detonations under water, and 
environmental factors such as depth of 
the explosion, overall water depth, 
water temperature, and bottom type. 

The end result of the analysis is an 
area known as the Zone of Influence 
(ZOI). A ZOI is based on an outward 
radial distance from the point of 
detonation, extending to the limit ofa 
particular threshold level in a 360— 
degree area. Thus, there are separate 
ZOls for mortality, injury (hearing- 
related injury and slight, non-fatal lung 
injury), and harassment (temporary 
threshold shift, or TTS, and sub-TTS). 
Given the radius, and assuming noise 
spreads outward in a spherical manner, 
the entire area ensonified (i.e., exposed 


to the specific noise level being 
analyzed) is estimated. 


The radius of each threshold is shown 
for each shallow water surf zone mine 
clearing system in Table 1. The radius 
is assumed to extend from the point of 
detonation in all directions, allowing 
calculation of the affected area. 


The number of takes is calculated by 
applying marine mammal density to the 
ZOI (area) for each detonation type. 
Species density for most cetaceans is 
based on adjusted GulfCet II aerial 
survey data, which is shown in Table 2. 
GulfCet II data were conservatively 
adjusted upward to approximately two 
standard deviations to obtain 99 percent 
confidence, and a submergence 
correction factor was applied to account 
for the presence of submerged, 
uncounted animals. However, the actual 
number of marine mammal takes would 
be even smaller, since up to half of the 
ZOI would be over land and very 
shallow surf, which is not considered 
marine mammal habitat. 


TABLE 1. ZONES OF IMPACT FOR UNDERWATER EXPLOSIVE FROM FOUR MINE CLEARING SYSTEMS (ACOUSTIC UNITS ARE 


RE 1 MICROPA2) 


Threshold 


ZO! Radius (m) 


Criteria SABRE 
232 Ib NEW 


MK-5 MCS DET 
1,750 Ib NEW 


MK-82 ARRAY 


130 Ib 1,372 Ib 


176 dB Octave SEL” 


Level B Behavior 


1,440 


2,299 


1,252 2,207 


182 dB ¥% Octave SEL 


Level B TTS Dual Criterion 961 


1,658 796 


1,544 


205 dB SEL 


Level A PTS 


436 


23 psi 


Level B Dual Criteria 857 


1,557 


13 psi-msec 


Level A Injury 60 


100 58 86 


30.5 psi-msec Mortality 


68 42 60 


“SEL - Sound energy level 


TABLE 2. CETACEAN DENSITIES FOR 
GULF OF MEXICO SHELF REGION 


Dive justed 
individ- 
; profile - | density 
Species | uals! | at (Individ- 
surface uals/ 


TABLE 2. CETACEAN DENSITIES FOR 
GULF OF MEXICO SHELF REGION— 
Continued 


TABLE 2. CETACEAN DENSITIES FOR 
GULF OF MEXICO SHELF REGION— 
Continued 


Ad- 
Dive justed 
Individ- profile - | densi 


Species 


Ad- 

Dive justed 
Species prrnery profile - | density 
als/ 


Bottlenose 
or Atlantic 
spotted dol- 
phin 


Total 0.244 1.54 


to 
deviations. 


“Adjusted for undetected submerged ani- 
approximately two standard 


| 
Yo a | 
0.007 
Atlantic 0.089 he 0.677 
spotted dol- 
phin 
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TABLE 3..PREFERRED ALTERNATIVE TAKE ESTIMATES FROM NOISE IMPACTS TO DOLPHINS (ACOUSTIC UNITS ARE RE 1 


MICROPA2) 


MK-5 MK-82 Total 
Threshold Criteria SABRE MCS DET Takes’ 
176 dB 1% -| Sub-TTS 10 26 8 24 68 
Octave SEL 


182 dB 1% 
Octave SEL 


Level B Harassment TTS (dual criterion) 5 


13 3 12 33 


23 psi 


Level B TTS (dual criterion) 4 


15 3 12 34 


205 dB 
Total SEL 


Level A PTS 


13 psi-msec 


Level A Non-lethal Injury 


30.5 psi-msec Mortality 


Table 3 lists the noise-related dolphin 
take estimates resulting from surf zone 
detonations associated with the 
Perferred Alternative of the PEA. The 
take numbers represent the combined 
total of Atlantic bottlenose and Atlantic 

‘spotted dolphins, and do not consider 
any mitigation measures. 
Implementation of mitigation measures 
discussed below could significantly 
decrease the number of takes. 
Discussion of the amount of take 
reduction is provided below. 


Noise from LCAC 


Noise resulting from LCAC operations 
was considered under a transit mode of 
operation. The LCAC uses rotary air 
screw technology to power the craft over 
the water, therefore, noise from the 
engine is not emitted directly into the 
water. The Navy’s acoustic in-water 
noise characterization studies show the 
noise emitted from the LCAC into the 
water is very similar to that of the MH— 
53 helicopter operating at low altitudes. 
Based on the Air Force’s Excess Sound 
Attenuation Model for the LCAC’s 
engines under ground runup condition, 
the data estimate that the maximum 
noise level (98 dBA) is at a point 45 
degrees from the bow of the craft at a 
distance of 61 m (200 ft) in air. 
Maximum noise levels fall below 90 


dBA at a point less than 122 meters (400° 


ft) from the craft in air (U.S. Air Force, 
1999). 

Due to the large difference of acoustic 
impedance between air and water, much 
of the acoustic energy would be 
reflected at the surface. Therefore, the 
effects of noise from LCAC to marine 
mammals would be negligible. 


Collision with Vessels 


During the time that amphibious 
vehicles are operating in (or, in the case 


“Estimated exposure with no mitigation measures in place. 


of LCACs, just above) the water, 
encounters with marine mammals are 
possible. A slight possibility exists that 
such encounters could result in a vessel 
physically striking an animal. However, 
this scenario is considered very 
unlikely. Dolphins are extremely mobile 
and have keen hearing and would likely 
leave the vicinity of any vehicle traffic. 
The largest vehicles that would be 
moving are LCACs, and their beam 
measurement can be used for 
conservative impact analyses. The 
operation which potentially uses the 
largest number of LCACs is Amphibious 
Ready Group/Marine Expeditionary 
Unit (ARG/MEU) training. Based on 
analysis in the ARG/MEU Readiness 
Training Environmental Assessment 
(U.S. Air Force, 2003b), LCAC activities 
(over 10 days) could potentially impact 
22.25 square miles of the total water 
surface area. The estimated number of 
bottlenose dolphins in this area is 6.9, 
with an approximately equal number of 
Atlantic spotted dolphins. These species 
would easily avoid collision because the 
LCACs produce noise that would be 
detected some distance away, and 
therefore would be avoided as any other 
boat in the Gulf. In addition, AAVs 
move very slowly and would be easily 
avoided. The potential for amphibious 
craft colliding with marine mammals 
and causing injury or death is therefore 
considered remote. 


Live Fire Operations 


Live-fire operations with munitions 
directed towards the Gulf have the 
potential to impact marine mammals 
(primarily bottlenose and Atlantic 
spotted dolphins). Cetacean abundance 
estimates for the study area are derived 
from GulfCet II aerial surveys in the 
eastern Gulf waters (Davis et al., 2000). 
To provide a more conservative impact 


analysis, density estimates have been 
adjusted to account for submerged 
individuals. The percent of time that an 
animal is submerged versus at the 
surface was obtained from Moore and 
Clarke (1998), and used to determine an 
adjusted density for each species. The 
result shows an estimated animal 
density of 1.54 animals/km2? (Table 2). 

A maximum of two live-fire 
operations would be conducted in a 
year, and are associated with expanded 
Special Operations training on SRI. 
Small caliber weapons between 5.56 
mm and .50 caliber with low-range 
munitions would be allowed only 
within designated live-fire areas. The 
average range of the munitions is 
approximately 1 km (0.54 nm). Ifa given 
live-fire area was 1 km (0.54 nm) wide, 
then approximately 1.5 dolphins could 
be vulnerable to a munitions strike. 
However, even the largest live-fire area 
on SRI is considerably less than 1 km 
(0.54 nm) wide. If live fire is 
conservatively estimated to originate 
from a section of beach 0.2 km (0.11 nm) 
wide, only 0.3 dolphins would be 
within the area of potential DPI. 
Moreover, the mitigation measures 
discussed below would further reduce 
the likelihood of direct impacts to 
marine mammals due to live-fire 
operations. 

Therefore, given the infrequency of 
the surf-zone detonation (maximum of 
once per year), amphibious vehicle 
testing, and live-fire weapons testing 
(maximum of twice per year), NMFS 
believes there is no potential for long- 
term displacement or behavioral 
impacts of marine mammals within the 
proposed action area. 


Mitigation 
Eglin AFB would employ a number of 
mitigation measures in order to 


— 
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substantially decrease the number of 
marine mammals potentially affected. 
Visual monitoring of the operational 
area can be a very effective means of 
detecting the presence of marine 
mammals. This is particularly true of 
the two species most likely to be present 
(bottlenose and Atlantic spotted 
dolphins) due to their tendency to occur 
in groups, their relatively short dive 
time, and their relatively high level of 
surface activity. In addition, the water 
clarity in the northeastern GOM is 
typically very high. It is often possible 
to view the entire water column in the 
water depth that defines the study area 
(30 feet or 9.1 m). 

For the surf zone testing/training, 
missions would only be conducted 
under daylight conditions of suitable 
visibility and Beaufort sea state three or 
less. Prior to the mission, a trained 
MMO aboard a helicopter would survey 
(visually monitor) the test area, which is 
a very effective method for detecting sea 
turtles and cetaceans. In addition, 
shipboard personnel would provide 
supplemental observations when 
available. The size of the area to be 
surveyed would depend on the specific 
test system, but it would correspond to 
the ZOI for Level B behavior harassment 
(176 dB ¥% octave SEL) listed in Table 
1. The survey would be conducted 
approximately 250 feet (76 m) above the 
sea surface to allow observers to scan a 
large distance. If a marine mammal is 
sighted within the ZOI, the mission 
would be suspended until the animal is 
clear of this area. In addition, to reduce 
the potential impacts to sea turtles and 
manatees, surf zone testing would be 
conducted between 1 November and 1 
March whenever possible. 

Navy personnel (NSWCPC) would 
only conduct live-fire testing with 
Beaufort sea surface conditions of 3 or 
less, which is when there is about 33 - 
50 percent of surface whitecaps with 0.6 
- 0.9 m (2 - 3 ft) waves. During daytime. 
missions, small boats would be used to 
survey for marine mammals in the 
proposed action area before and after 
the operations. If a marine mammal is 
sighted within the target or closely 
adjacent areas, the mission would be 
suspended until the area is clear. No 
mitigation for marine mammals would 
be feasible for nighttime mission, 
however, given the remoteness of 
impact, however, the potential that a 
marine mammal is injured or killed is 
unlikely and will not be authorized. 


Monitoring and Reporting 

The Eglin AFB will train personnel to 
conduct aerial surveys for protected 
species. The aerial survey/monitoring 
team would consist of an observer and 


a pilot familiar with flying transect 
patterns. A helicopter provides a 
preferable viewing platform for 
detection of protected marine species. 
The aerial observer must be experienced 
in marine mammal surveying and be 
familiar with species that may occur in 
the area. The observer would be 
responsible for relaying the location 
(latitude and longitude), the species if 
known, and the number of animals 
sighted. The aerial team would also 
identify large schools of fish, jellyfish 
aggregations, and any large 
accumulation of Sargassum that could 
potentially drift into the ZOI. Standard 
line-transect aerial surveying methods 
would be used. Observed marine 
mammals and sea turtles would be 
identified to species or the lowest 
possible taxonomic level possible. 

The aerial and (potential) shipboard 
monitoring teams would have proper 
lines of communication to avoid 
communication deficiencies. Observers 
would have direct communication via 
radio with the Lead Scientist. The Lead 


_ Scientist reviews the range conditions 


and recommends a Go/No-Go decision 
to the Officer in Tactical Command, 
who makes the final Go/No-Go decision. 

Stepwise mitigation procedures for 
SRI surf zone missions are outlined 
below. All zones (mortality, injury, TTS) 
would be monitored. 


Pre-mission Monitoring: 


The purposes of pre-mission 
monitoring are to (1) evaluate the test 
site for environmental suitability of the 
mission (e.g., relatively low numbers of 
marine mammals and turtles, few or no 
patches of Sargassum, etc.) and (2) 
verify that the ZOI is free of visually 
detectable marine mammals, sea turtles, 
large schools of fish, large flocks of 
birds, large Sargassum mats, and large 
concentrations of jellyfish (the latter two 
are possible indicators of turtle 
presence). On the morning of the test, 
the lead scientist would confirm that the 
test site can support the mission and 
that the weather is adequate to support 
observations. 

(1) One Hour Prior to Mission 

Approximately one hour prior to the 
mission, or at daybreak, the appropriate 
vessel(s) would be on-site near the 
location of the earliest planned mission 
point. Personnel onboard the vessel 
would assess the suitability of the test 
site, based on visual observation of 
marine mammals and sea turtles. This 
information would be relayed to the 
Lead Scientist. 

(2) Fifteen Minutes Prior to Mission 

Aerial monitoring wou!ld commence 
at the test site 15 minutes prior to the 
start of the mission. The entire ZOI 


would be surveyed by flying transects 
through the area. Shipboard personnel 
would also monitor the area as 
available. All marine mammal sightings 
would be reported to the Lead Scientist, 
who would enter all pertinent data into 
a sighting database. 

(3) Go/No-Go Decision Process . 

The Lead Scientist would record 
sightings and bearing for all protected 
species detected. This would depict 
animal sightings relative to the mission 
area. The Lead Scientist would have the 
authority to declare the range fouled 
and recommend a hold until monitoring 
indicates that the ZO] is and will remain 
clear of detectable animals. 

The mission would be postponed if 
any marine mammal or sea turtle is 
visually detected within the ZOI for. 
Level B behavioral harassment. The 
delay would continue until the marine 
mammal or sea turtle is confirmed to be 
outside the ZOI for Level B behavioral 
harassment. 

In the event of a postponement, pre- 
mission monitoring would continue as 
long as weather and daylight hours 
allow. Aerial monitoring is limited by 
fuel and the on-station time of the 
monitoring aircraft. 


Post-mission monitoring: 


Post-mission monitoring is designed 
to determine the effectiveness of pre- 
mission mitigation by reporting any 
sightings of dead or injured marine 
mammals or sea turtles. Post-detonation 
monitoring would commence 
immediately following each detonation 
and continue for 15 minutes. The 
helicopter would resume transects in 
the area of the detonation, concentrating 
on the area down current of the test site. 

The monitoring team would attempt 
to document any marine mammals or 
turtles that were found dead or injured 
after the detonation, and, if practicable, 
recover and examine any dead animals. 
The species, number, location, and 
behavior of any animals observed by the 
observation teams would be 
documented and reported to the Lead 
Scientist. 

Post-mission monitoring activities 
would also include coordination with 
marine animal stranding networks. The 
NMFS maintains stranding networks 
along coasts to collect and circulate 
information about marine mammal and 
sea turtle standings. 

In addition, NMFS will require Eglin 
to monitor the target area for impacts to 
marine mammals and to report its 
activities on an annual basis. 
Accordingly, NMFS’ Biological Opinion 
on this action has recommended certain 
monitoring measures to protect marine 
life. NMFS will require the same 
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requirements under an IHA in order to 
conclude that this activity will result in 
no more than a negligible impacts on 
_ species and stocks of marine mammals: 
(1) Eglin is working with NMFS to 
develop and implement a marine 
species observer-training program. This 
program will provide expertise to 
Eglin’s testing and training community 
in the identification of protected marine 
species during surface and aerial 
mission activities in the GOM. 
Additionally, personnel involved in the 
surf zone and amphibious vehicle and 
weapon testing/training would 
participate in the proposed species 
observation training. Observers would 
receive training in protected species 
survey and identification techniques 
through a NMFS-approved training 


program. 

(2) Eglin will track their use of the 
surf zone and amphibious vehicle and 
weapon testing/training for test firing 
missions and protected resources 
(marine mammal/sea turtle) 
observations, through the use of an 
observer training sheet. 

(3) A summary annual report of 
marine mammal/sea turtle observations 
and surf zone and amphibious vehicle 
and weapon testing/training activities 
would be submitted to the NMFS 
Southeast Regional Office and the Office 
of Protected Resources within 90 days of 
the expiration of this IHA. 

(4) If any marine mammal or sea turtle 
is observed or detected to be deceased 
prior to testing, or injured or killed 
during live fire, a report must be made 
to the NMFS by the following business 


day. 

6) Any unauthorized takes of marine 
mammals (i.e., serious injury or 
mortality) must be reported immediately 
to the NMFS representative and to the 
respective stranding network 
representative. 


ESA 


On March 18, 2005, NMFS Southeast 
Regional Office received a letter from 
the U.S. Air Force (USAF), Eglin AFB, 
requesting initiation of formal 
consultation on all potential 
environmental impacts to ESA-listed 
species from all Eglin AFB mission 
activities on SRI and within the surf 
zone near SRI. These missions include 
the surf zone detonation and 
amphibious vehicle and weapon testing/ 
training. On October 12, 2005, NMFS 
issued a Biological Opinion, concluding 
that the surf zone and amphibious 
vehicle and weapon testing/training are 
unlikely to jeopardize the continued 
existence of species listed under the 
ESA that are within the jurisdiction of 
NMFS or destroy or adversely modify 


critical habitat. In addition, on March 
18, 2005, Eglin AFB provided the FWS 
with a request for formal section 7 
consultation for the SRI programmatic 
program regarding ESA-listed species 
and critical habitat under FWS 
jurisdiction. On December 1, 2005, FWS 
issued a Biological Opinion and 
concluded that the proposed mission 
activities are not likely to adversely 
affect these ESA-listed species based on 
Eglin’s commitment to incorporate 
measures to avoid and minimize 
impacts to these species. 


NEPA 


In March, 2005, the USAF prepared 
the Santa Rosa Island Mission 
Utilization Plan Programmatic 
Environmental Assessment (SRI Mission 
PEA). NMFS reviewed this PEA and 
determined that it satisfies, in large part, 
the standards for an adequate statement 
under the NMFS regulations and is 
consistent with the Council on 
Environmental Quality’s regulations and 
NOAA’s Administrators Order 216—6 for 
implementing the procedural provisions 
of the NEPA (40 CFR 1508.3). NMFS 
supplemented the PEA with our own 
cumulative impacts analysis to better 
ascertain the cumulative effects of past, 
present, and reasonably foreseeable 
activities conducted within and around 
Santa Rosa Island. Therefore, NMFS 
decided to adopt this PEA with the 
supplemental cumulative impacts 
analysis for the issuance of the IHA and 
has issued a Finding of No Significant 
Impact statement. 

Determinations 

NMFS has determined that the surf 
zone and amphibious vehicle and 
weapon testing/training that are 
proposed by Eglin AFB off the coast of 
SRI, is unlikely to result in the mortality 
or serious injury of marine mammals 
(see Tables 2 and 3) and, would result 
in, at worst, a temporary modification in 
behavior by marine mammals. While 
behavioral modifications may be made 
by these species as a result of the surf 
zone detonation and amphibious 
vehicle training activities, any 
behavioral change is expected to have a 
negligible impact on the affected species 
or stocks. Also, given the infrequency of 
the testing/training missions (maximum 
of once per year for surf zone detonation 
and maximum of twice per year for 
amphibious assault training involving 
live fire), there is no potential for long- 
term displacement or long-lasting 
behavioral impacts of marine mammals 
within the proposed action area. In 
addition, the potential for temporary 
hearing impairment is very low and 
would be mitigated to the lowest level 


practicable through the incorporation of 
the mitigation measures mentioned in 
this document. There is no subsistence 
use of these marine mammal species in 
the action area. 
Authorization 

NMFS has issued an IHA, pursuant to 
MMPA section 101(a)(5)(D), to Eglin 
AFB for conducting surf zone and 
amphibious vehicle and weapon testing/ 
training off the coast of SRI in the 
northern GOM provided the previously 
mentioned mitigation, monitoring, and 
reporting requirements are 7 
implemented. 

Dated: December 18, 2006. 
Donna Wieting 
Deputy Director, Office of Protected 
Resources, National Marine Fisheries Service. 
[FR Doc. E6-21979 Filed 12-21-06; 8:45 am] 
BILLING CODE 3510-22-S 


DEPARTMENT OF COMMERCE 


National Oceanic and Atmospheric 
Administration 


[I.D. 121806D] 


North Pacific Fishery Management 
Council; Public Meeting 


AGENCY: National Marine Fisheries 
Service (NMFS), National Oceanic and 
Atmospheric Administration (NOAA), 
Commerce. 

ACTION: Notice of a team workshop. 


SUMMARY: The North Pacific Fishery 
Management Council’s (Council) 
Aleutian Islands Ecosystem Team will - 
meet in Seattle, WA, Room to be posted 
on web. 
DATES: The meeting will be held on 
January 10, 2007 though January 12, 
2007, from 8:30 a.m. to 5 p.m, each day. 
ADDRESSES: The meeting will be held at 
the Alaska Fishery Science Center, 760 
Sand Point Way, NE, (Room to be 
posted in the web), Seattle, WA. 
Council address: North Pacific 
Fishery Management Council, 605 W. 
4th Ave., Suite 306, Anchorage, AK 
99501-2252. 
FOR FURTHER INFORMATION CONTACT: 
Diana Evans, North Pacific Fishery 
Management Council; telephone: (907) 
271-2809. 
SUPPLEMENTARY INFORMATION: The 
Aleutian Islands Ecosystem Team will 
be drafting the Council’s Fishery 
Ecosystem Plan for the Aleutian Islands. 


Special Accommodations 


This meeting is physically accessible 
to people with disabilities. Requests for 
sign language interpretation or other 
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auxiliary aids should be directed to Gail 
Bendixen; (907) 271—2809, at least 5 
working days prior to the meeting date. 
Dated: December 19, 2006. 
Tracey L. Thompson, 
Acting Director, Office of Sustainable 
Fisheries, National Marine Fisheries Service. 
[FR Doc. E6—21918 Filed 12-21-06; 8:45 am] 
BILLING CODE 3510-22-S 


COMMITTEE FOR THE © 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Establishment of Import Limits for 
Certain Cotton, Wool and Man-Made 
Fiber Textiles and Textile Products 
Produced or Manufactured in the 
Socialist Republic of Vietnam and 
Suspension of Textile Visa 
Requirements for Ukraine 


December 19, 2006. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner, Bureau of Customs and 
Border Protection establishing limits for 
Vietnam and suspending all previous 
directives concerning visa requirements 
for Ukraine. 


EFFECTIVE DATE: January 1, 2007. 

FOR FURTHER INFORMATION CONTACT: Ross 
Arnold, International Trade Specialist, 
Office of Textiles and Apparel, U.S. 
Department of Commerce (202) 482- 
4212. For information on the quota 
status of these limits, refer to the Bureau 
of Customs and Border Protection 
website (http://www.cbp.gov), or call 
(202) 344-2650. For information on 
embargoes and quota re-openings, refer 
to the Office of Textiles and Apparel 
website at http://otexa.ita.doc.gov. 
SUPPLEMENTARY INFORMATION: 


Authority: Section 204 of the Agricultural 
Act of 1956, as amended (7 U.S.C. 1854); 
Executive Order 11651 of March 3, 1972, as 
amended. 

The Bilateral Textile Agreement of 
July 17, 2003, as amended on July 22, 
2004, between the Governments of the 
United States and the Socialist Republic 
of Vietnam, establishes limits, until the 
Socialist Republic of Vietnam’s entry 
into the World Trade Organization 
(WTO), for certain cotton, wool and 
man-made fiber textiles and textile 
products, produced or manufactured in 
the Socialist Republic of Vietnam and 
exported during the period January 1, 
2007 through December 31, 2007. 

In the letter published below, the 
Chairman of CITA directs the 
Commissioner, Bureau of Customs and 


Border Protection to establish the 2007 
limits. 

Exports of textile and apparel 
products from Vietnam subject to the 
directive below remain subject to visa 
and ELVIS requirements. 

Due to the expiration on December 31, 
2006 of the bilateral textile agreement 
with Ukraine, the United States is 
suspending visa requirements for textile 
products from Ukraine exported after — 
that date. It is not yet certain whether 
there will be negotiations on extension 
of the bilateral agreement with Ukraine. 
Visa requirements may be reinstated 
upon extension of the bilateral 
agreement. In the letter below, CITA is 
directing the Bureau of Customs and 
Border Protection to temporarily 
suspend all textile visa requirements for 
goods exported from Ukraine on and 
after January 1, 2007. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United States (refer to 
the Office of Textiles and Apparel 
website at http://otexa.ita.doc.gov). 


Philip J. Martello, ; 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 
December 19, 2006. 


Commissioner, 
Bureau of Customs and Border Protection, 
Washington, DC 20229. 

Dear Commissioner: Pursuant to section 
204 of the Agricultural Act of 1956, as 
amended (7 U.S.C. 1854); and Executive 
Order 11651 of March 3, 1972, as amended, 
and the bilateral textile agreement of July 17, 
2003, as amended on July 22, 2004, between 
the Governments of the United States and the 
Socialist Republic of Vietnam, you are 
directed to prohibit, effective on January 1, 
2007, entry into the United States for 
consumption and withdrawal from 
warehouse for consumption of cotton, wool 
and man-made fiber textiles and textile 
products in the following categories, 
produced or manufactured in Vietnam and 
exported during the twelve-month period 
beginning on January 1, 2007 and extending 
through December 31, 2007 in excess of the 
following levels of restraint: 


Restraint limit 


393,239 kilograms. 

891,341 kilograms. 
1,310,796 dozen pairs. 
47,188 dozen. 

845,701 dozen. 
17,551,008 dozen. 
2,603,525 dozen. 
998,277 dozen. 
708,094 dozen. 
373,397 dozen. 


Restraint limit 


8,908,353 dozen. 
625,878 dozen. 
2,384,474 dozen. 
425,783 kilograms. 
688,168 kilograms. 
17,535 dozen. 
43,264 dozen. 
2,706 dozen. 


359-C/659-C ' 
359-S/659-S 2 


8,341,906 square me- 
ters. 
655,399 dozen pairs. 
1,564,628 dozen. 

252,988 dozen. 
2,544,275 dozen. 


1Category 359-C: only HTS numbers 
6103.42.2025;, 6103.49.8034, 6104.62.1020, 
6104.69.8010, 6114.20.0048, 6114.20.0052, 
6203.42.2010, 6203.42.2090, 6204.62.2010, 
6211.32.0010, 6211.32.0025 and 
6211.42.0010; Category 659-C: only HTS 
numbers 6103.23.0055, 6103.43.2020, 
6103.43.2025, 6103.49.2000, 6103.49.8038, 
6104.63.1020, 6104.63.1030, 6104.69.1000, 
6104.69.8014, 6114.30.3044, 6114.30.3054, 
6203.43.2010, 6203.43.2090, 6203.49.1010, 
6203.49.1090, 6204.63.1510, 6204.69.1010, 
6210.10.9010, 6211.33.0010, 6211.33.0017 
and 6211.43.0010. 

2Category 359-S: only HTS numbers 
6112.39.0010, 6112.49.0010, 6211.11.8010, 
6211.11.8020, 6211.12.8010 and 
6211.12.8020; Category 659-S: only HTS 
numbers 6112.31.0010, 6112.31.0020, 
6112.41.0010, 6112.41.0020, 6112.41.0030, 
6112.41.0040, 6211.11.1010, 6211.11.1020, 
6211.12.1010 and 6211.12.1020. 


The limits set forth above are subject to 
adjustment pursuant to the current bilateral 
agreement between the Governments of the 
United States and the Socialist Republic of 
Vietnam. 

Products in the above categories exported 
during 2006 shall be charged to the 
applicable category limits for that year (see 
directive dated December 13, 2005) to the 
extent of any unfilled balances. In the event 
the limits established for that period have 
been exhausted by previous entries, such 
products shall be charged to the limits set 
forth in this directive. 

In carrying out the above directions, the 
Commissioner of Customs and Border 
Protection should construe entry into the 
United States for consumption to include 
entry for consumption into the 
Commonwealth of Puerto Rico. 

In addition to the above, this directive 
suspends all previous directives issued to 
you by the Chairman, Committee for the 
Implementation of Textile Agreements 
concerning textile visa requirements for 
goods produced or manufactured in Ukraine, 
covering wool textile products subject to the 
quota limits under the United States - 
Ukraine bilateral textile agreement. Effective 
for such goods exported from Ukraine on and 
after January 1, 2007, you are directed not to 
require a textile visa for entry into the 
Customs territory of the United States. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
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exception of the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 
Philip J. Martello, 
Acting Chairman, Committee for the 
Implementation of Textile Agreements. 
[FR Doc. 06-9839 Filed 12-19-06; 2:51 pm] 


BILLING CODE 3510-DS-S 


DEPARTMENT OF DEFENSE 


Department of the Army, Corps of 
Engineers 


Notice of Intent To Prepare a Draft 
Environmental Impact Statement/ 
Environmental Impact Report for a 
Permit Application for the Proposed 
San Pedro Waterfront Project at the 
Port of Los Angeles, in Los Angeles 
County, California 


AGENCY: U.S. Army Corps of Engineers, 
Los Angeles District, DoD. 
ACTION: Notice of Intent (NOI). 


SUMMARY: The U.S. Army Corps of 
Engineers (Corps) is considering an 
application for Section 404 of the Clean 
Water Act and Section 10 of the Rivers 
and Harbors Act permits authorizing 
dredge and fill activities to create three 
new harbors (North Harbor, Downtown 
Harbor, and 7th Street Harbor) along the 
San Pedro Waterfront, construct pile- 
supported structures to provide 
additional areas for land-side use, and 
construct a waterfront promenade and 
Outer Harbor cruise ship terminal. The 
reason for the new NOI is the scope of 
the previous project, titled From Bridge 
to Breakwater San Pedro Waterfront and 
Promenade, was reduced, a new permit 
application was submitted, and the | 
proposed project has been modified to 
focus on infrastructure improvements, 
cruise program expansion, and to 
increase public access to the waterfront. 

The primary Federal concern is the 
dredging and discharging of fill material 
within waters of the United States and 
potential significant impacts resulting 
from such dredging and discharges to 
the environment. Therefore, in 
accordance with the National 
Environmental Policy Act (NEPA), the 
Corps is requiring the preparation of an 
Environmental Impact Statement (EIS) 
prior to consideration of any permit 
action. The Corps may ultimately make 
a determination to permit or deny the 
above project, or permit or deny 
modified versions of the above project. 

Pursuant to the California 
Environmental Quality Act (CEQA), the 
Port of Los Angeles will serve as Lead 
Agency in preparing an Environmental 
Impact Report (EIR) for its consideration 
of development approvals within its 


jurisdiction. The Corps and the Port of 
Los Angeles have agreed to jointly 
prepare a Draft EIS/EIR in order to 
optimize efficiency and avoid 
duplication. The Draft EIS/EIR is 
intended to be sufficient in scope to 
address the Federal, state, and local 
requirements and environmental issues 
concerning the proposed activities and 
permit approvals. 

FOR FURTHER INFORMATION CONTACT: 
Comments and questions regarding 
scoping of the Draft EIS/EIR may be 
addressed to: U.S. Army Corps of 
Engineers, Los Angeles District, 
Regulatory Branch, ATTN: File Number 
2005—01271—SDM, P.O. Box 532711, 
Los Angeles, California 90053-2325, or 
spencer.d.macneil@usace.army.mil. 
Comments or questions can also be sent 
to Jan Green Rebstock, Port of Los 
Angeles, Environmental Management 
Division, 425 S. Palos Verdes St., San 
Pedro, CA 90731, or ; 
ceqacomments@portla.org. Dr. Spencer 


MacNeil can be reached at 805—585-— 


2149, and Jan Green Rebstock can be 
reached at 310-732-3949. 
SUPPLEMENTARY INFORMATION: 1. Project 
Site: The proposed project is located in 
the southern end of the City of Los 
Angeles along the west side of the Port 
of Los Angeles’ Main Channel, from the 
Vincent Thomas Bridge to Berths 49-50. 
The proposed dredge activities would 
take place at Berths 87-89, 86, and the 
foot of 7th Street. In addition, the 
proposed construction of a waterfront 
promenade would affect mudflat at 
Berth 78; impacts to this mudflat would 
be mitigated. 

2. Proposed Action: The project 
applicant, the Port of Los Angeles, 
proposes to perform modifications to 
the existing shorefront, including water 
cutouts of approximately 9.21 acres to 
increase the net water area (up to 4.98 
acres) to provide for a variety of 
waterfront uses, including berthing for 
visiting tall ships, leisure craft, tugboats, 
and other recreational, commercial, and 
port-related uses, without impeding the 
public’s right to free navigation; and 
utilize and increase the value of deep 
water in the Outer Harbor and Main 
Channel to accommodate existing and 
projected growth in the cruise ship 
industry. Specifically, the proposed 
action includes approximately 463,000 
square feet (sf) and 808,000 cubic yards 
(cy) of excavation and dredging (of 
which approximately 401,000 sf and 
605,000 cy of new water area and 
volume will be added below the mean 
high tide line), with approximately 
70,000 sf of rock slope protection. The 
project would also involve installation 
of 618 new piles and 910 linear feet of 


sheet pile bulkheads, and construction 
of approximately 211,000 square feet of 
new wharf structures, decks, piers, and 
floating docks. Additionally, the project 
would remove or demolish 
approximately 990 linear feet of existing 
retention dikes (or bulkheads) and 
approximately 96,800 square feet (2.22 
acres) of wharf structures, decks, piers, 
and docks. In total, the proposed action 
would create or uncover approximately 
497,800 sf (11.43 acres) of open water, 
and cover approximately 281,000 sf 
(6.45 acres) of existing water, for a net 
increase of approximately 216,800 sf 
(4.98 acres) of open water area within 
the harbor. 

Due to the creation of the new 
harbors, the project is anticipated to 
create a total of approximately 808,000 
cubic yards of dredge material. Disposal 
of clean dredge material is planned for 
LA-2 or LA-3 offshore disposal, with 
upland disposal of contaminated 
sediments. Ocean disposal would also 
require authorization pursuant to : 
Section 193 of the Marine Protection, 
Research, and Sanctuaries Act. Should co 
other approved in-harbor disposal sites 
become available, they will also be 
considered. 

3. Issues: There are several potential 
environmental issues that will be 
addressed in the Draft EIS/EIR. 
Additional issues may be identified 
during the scoping process. Issues 

initially identified as potentially . 
significant include: 

1. Aesthetic and visual impacts from 
construction and operation; 

2. Air quality impacts from 
construction, operation, increased 
vehicle and cruise ship emissions, and 
contributions to global warming and 
greenhouse gases; 

3. Biological impacts to marine and 
terrestrial plants and wildlife; 

4. Cultural resources, both historic 
buildings and structures and historic 
and prehistoric archaeology; 

5. Geological issues, including 
dredging and stabilization of fill areas in 
an area of known seismic activity; 

6. Hazards and hazardous materials 
related to existing and former activities 
that have contaminated soil and 
groundwater in the Port, or pose 
hazardous risks related to ongoing 
operations, and hazards and risk of 
upset due to terrorism; 

7. Hydrology and water quality from 
disturbance of sediment, iricreased 
cruise operations, and runoff from 
development; 

8. Noise from construction, existing 
and future operations, and increased 
traffic; 
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9. Public services related to provision 
of fire, police, emergency response, and 
other public service agencies; 

10. Recreation related to impacting 
existing recreation, and the beneficial 
impact of providing new recreational 
opportunities; 

11. Traffic and transportation, 
including marine navigation and ground 
transportation; 

12. Utilities and services as a result of 
an increased demand for such services; 
and 
- 13. Cumulative impacts from past, 
present, and foreseeable future projects. 

4. Alternatives: Several alternatives 
are being considered for the proposed 
action. The Draft EIS/EIR will include a 
coequal analysis of the project 
alternatives considered. Alternatives 
being considered for the proposed 
project include an alternative 
development scenario, which includes 
one proposed cruise ship berth in the 
Outer Harbor, modifications to parking 
areas and transportation corridors, and 
optional locations for the Red Car 
Museum and maintenance facility; a No 
Project/No Action Alternative that 
would not implement any of the project 
elements; and a No Federal Action 
Baseline Alternative that would involve 
building the project without the water 
cuts and construction of the Outer 
Harbor Cruise Terminal, which require 
Corps permits. These alternatives will 
be further formulated and developed 
' during the scoping process. Additional 
alternatives that may be developed 
during scoping will also be considered 
in the Draft EIS/EIR. 

5. Scoping Process: A Notice of Intent 
for the original project design, titled 
From Bridge to Breakwater San Pedro 
Waterfront and Promenade, was 
published in the Federal Register on 
August 8, 2005. Three public meetings 
were held to obtain public comments. 
The Corps permit application reflecting 
the new project design has since been 
submitted. A new public meeting will 
be held to receive public comment and 
assess public concerns regarding the 
appropriate scope and preparation of 
the Draft EIS/EIR for the modified 
project. Participation in the public 
meeting by federal, state, and local 
agencies and other interested 
organizations and persons is 
encouraged. 

The Corps of Engineers will also be 
consulting with the U.S. Fish and 
Wildlife Service under the Endangered 
Species Act and Fish and Wildlife 
Coordination Act, and with the National 
Marine Fisheries Service under the 
Magnuson-Stevens Fishery 
Conservation and Management Act. 
Additionally, the EIS/EIR will assess the 


consistency of the proposed action with 
the Coastal Zone Management Act and 
potential water quality impacts 
pursuant to Section 401 of the Clean 
Water Act. The public scoping meeting 
for the NOP/NOI will be held on 
January 23, 2007 at the Crowne Plaza 
Hotel in San Pedro, located at 601 South 
Palos Verdes Street. Written comments 
will be accepted until February 28, 
2007. 

6. Availability of the Draft EIS: The 
Draft EIS/EIR is expected to be 
published and circulated in late Fall 
2007, and a public meeting will be held 
after its publication. 


Dated: December 13, 2006. 
David J. Castanon, 
Chief, Regulatory Branch, Corps of Engineers. 
[FR Doc. E6—21897 Filed 12—21—06; 8:45 am] 
BILLING CODE 3710-KF-P 


DEPARTMENT OF EDUCATION 


Office of Postsecondary Education; 
Overview Information; Fund for the 
improvement of Postsecondary 
Education—Special Focus 
Competition: Program for North 
American Mobility in Higher Education 
Notice Inviting Applications for New 
Awards for Fiscal Year(FY) 2007 


Catalog of Federal Domestic 
Assistance (CFDA) Number: 84.116N 
DATES: Applications Available: 
December 22, 2006. 

Deadline for Transmittal of 
Applications: April 13, 2007. 

Deadline for Intergovernmental 
Review: July 14, 2007. 

Eligible Applicants: Institutions of 
higher education (IHEs) or combinations 
of IHEs and other public and private 
nonprofit institutions and agencies. 

Estimated Available Funds: The 
Administration has requested 
$21,989,000 for the Fund for the 
Improvement of Postsecondary 
Education for FY 2007, of which we 
intend to use an estimated $300,000 for 
this competition. The actual level of 
funding, if any, depends on final 
congressional action. However, we are 
inviting applications to allow enough 
time to complete the grant process if 
Congress appropriates funds for this 

rogram. 

Estimated Range of Awards: $25,000— 
30,000 for the first year only. 
~ Estimated Average Size of Awards: 
$30,000 for the first year only. $200,000 
for four-year duration of grant. 

Maximum Award: We will reject any 
application that proposes a budget 
exceeding $215,000 for a single budget 
period of 12 months. The Assistant 


Education for FY 2007, of which we 


- Secretary for Postsecondary Education 


may change the maximum amount 
through a notice published in the 
Federal Register. 

Estimated Number of Awards: 10. 


Note: The Department is not bound by any 
estimates in this notice. 

Project Period: Up to 48 months. 

Full Text of Announcement 
I. Funding Opportunity Description 

Purpose of Program: To provide 
grants or enter into cooperative 
agreements to improve postsecondary 
education opportunities by focusing on 
problem areas or improvement 
approaches in postsecondary education. 

Priority: Under this competition, we 
are particularly interested in 
applications that address the following 
priority. 

Invitational Priority: For FY 2007 this 
priority is an invitational priority. 
Under 34 CFR 75.105(c)(1) we do not 
give an application that meets this 
invitational priority a competitive or 
absolute preference over other 
applications. 

This priority is designed to support 
the formation of educational consortia 
of American, Canadian, and Mexican 
institutions to encourage cooperation in 
the coordination of curricula, the 
exchange of students, and the opening 
of educational opportunities among the 
United States, Canada, and Mexico. The 
invitational priority is issued in 
cooperation with Canada and Mexico. 
These awards support only the 
participation of U.S. institutions and 
students in these consortia of American, 
Canadian, and Mexican institutions. 
Canadian and Mexican institutions 
participating in any consortium 
proposal responding to the invitational 
priority may apply, respectively, to 
Human Resources and Social 
Development Canada (HRSDC) or the 
Mexican Secretariat for Public 
Education (SEP), for additional funding 
under separate but parallel Canadian 
and Mexican competitions. 

Program Authority: 20 U.S.C. 1138—- 
1138d. 

Applicable Regulations: The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74, 75, 77, 79, 80, 82, 84, 
85, 86, 97, 98, and 99. 


Il. Award Information 


Type of Award: Discretionary grants. 

Estimated Available Funds: The 
Administration has requested 
$21,989,000 for the Fund for the 
Improvement of Postsecondary 
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intend to use an estimated $300,000 for - 
this competition. The actual level of 
funding, if any, depends on final 
congressional action. However, we are 
inviting applications to allow enough 
time to complete the grant process 
before the end of the current fiscal year, 
if Congress appropriates funds for this 
program. 

Estimated Range of Awards: $25,000— 
30,000 for the first year only. 

Estimated Average Size of Awards: 
$30,000 for the first year only. $200,000 
for four-year duration of grant. 

Maximum Award: We will reject any 
application that proposes a budget 
exceeding $215,000 for a single budget 
period of 12 months. The Assistant 
Secretary for Postsecondary Education 
may change the maximum amount 
through a notice published in the 
Federal Register. 

Estimated Number of Awards: 10. 


Note: The Department is not bound by any 
estimates in this notice. 


Project Period: Up to 48 months. 
II. Eligibility Information 

1. Eligible Applicants: [HEs or 
combinations of IHEs and other public 
and private nonprofit institutions and 
agencies. 

2. Cost Sharing or Matching: This 


program does not involve cost sharing 
or matching. 


IV. Application and Submission 
Information 


1. Address To Request Application 
Package: Sylvia W. Crowder, Fund for 
the Improvement of Postsecondary 
Education, U.S. Department of 
Education, 1990 K Street, NW., 6th 
floor, Washington, DC 20006-8544. 
Telephone: (202) 502-7514. 

If you use a telecommunications 
device for the deaf (TDD), you may call 
the Federal Relay Service (FRS) at 1- 
800-877-8339. 

Individuals with disabilities may 
contact the Education Publications 
Center (ED Pubs), P.O. Box 1398, Jessup, 
MD 20794-1398. Telephone (toll free): 
1-877-433-7827. FAX: (301) 470-1244. 
If you use a telecommunications device 
for the deaf (TDD), you may call (toll 
free): 1-877-576-7734. 

You may also contact ED Pubs at its 
Web site: http://www.ed.gov/pubs/ 
edpubs.html or you may contact ED 
_ Pubs at its e-mail address: 
edpubs@inet.ed.gov. 

If you request an application from ED 
Pubs, be sure to identify this 
competition as follows: CFDA number 
84.116N. 

2. Content and Form of Application 
Submission: Requirements concerning 


the content of an application, together 
with the forms you must submit, are in 
the application package for this 
program. 

Page Limit: The application narrative 
(Part III of the application) is where you, 
the applicant, address the selection 
criteria that reviewers use to evaluate 
your application. You must limit Part III 
to the equivalent of no more than 20 
pages (double spaced), using the 
following standards: 

e A “page” is 8.5” x 11”, on one side 
only, with 1” margins at the top, bottom, 
and both sides. 

¢ Double space (no more than three 
lines per vertical inch) all text in the 


- application narrative, including titles, 


headings, footnotes, quotations, 
reference, and captions, as well as all 
text in charts, tables, figures, and 
graphs. 
’ @ Use a font that is either 12 point or 
larger or no smaller than 10 pitch 
(characters per inch). 

The page limit does not apply to Part 
I, the cover sheet; Part II, the budget 
section, including the narrative budget 
justification; Part IV, the assurances and 
certifications; or the one-page abstract, 
the resumes, the bibliography, or the 
letters of support. However, you must 
include all of the application narrative 
in Part III. 

We will reject your application if— 

e You apply these standards and 
exceed the page limit; or 

e You apply other standards and 
exceed the equivalent of the page limit. 

3. Submission Dates and Times: 
Applications Available: December 22, 
2006. Deadline for Transmittal of 
Applications: April 13, 2007. 

Applications for grants under this 
program must be submitted 
electronically using the Grants.gov 
Apply site (Grants.gov). For information 
(including dates and times) about how 
to submit your application 
electronically or by mail or hand 
delivery if you qualify for an exception 
to the electronic submission 
requirement, please refer to section IV.6. 
Other Submission Requirements in this 
notice. 

We do not consider an application 
that does not comply with the deadline 


requirements. 


Deadline for Intergovernmental 
Review: July 14, 2007. 

4. Intergovernmental Review: This 
program is subject to Executive Order 
12372 and the regulations in 34 CFR 


79. Information about 


Intergovernmental Review of Federal 
Programs under Executive Order 12372 
is in the application package for this _ 
program. 


5. Funding Restrictions: We reference 
regulations outlining funding 
restrictions in the Applicable 
Regulations section of this notice. 

6. Other Submission Requirements: 
Applications for grants under this 
competition must be submitted 
electronically unless you qualify for an 
exception to this requirement in 
accordance with the instructions in this 
section. 

a. Electronic Submission of 
Applications. 

Applications for grants under the 
Program for North American Mobility in 
Higher Education, CFDA Number 
84.116N must be submitted 
electronically using the Government- 
wide Grants.gov Apply site at http:// 
www.Grants.gov. Through this site, you 
will be able to download a copy of the 
application package, complete it offline, 
and then upload and submit your 
application. You may not e-mail an 
electronic copy of a grant application to 
us. 
We will reject your application if you 
submit it in paper format unless, as 
described elsewhere in this section, you 
qualify for one of the exceptions to the 
electronic submission requirement and 
submit, no later than two weeks before 
the application deadline date, a written 
statement to the Department that you 
qualify for one of these exceptions. 
Further information regarding 
calculation of the date that is two weeks 
before the application deadline date is 
provided later in this section under 
Exception to Electronic Submission 
Requirement. 

You may access the electronic grant 
application for the Program for North 
American Mobility in Higher Education 
at http://www.Grants.gov. You must 
search for the downloadable application 
package for this program or competition 
by the CFDA number. Do not include 
the CFDA number’s alpha suffix in your 
search (e.g., search for 84.326, not 


84.326A). 


Please note the following: 

e When you enter the Grants.gov site, 
you will find information about 
submitting an application electronically 
through the site, as well as the hours of 
operation. 

e Applications received by Grants.gov 
are date and time stamped. Your 
application must be fully uploaded and 
submitted, and must be date and time 
stamped by the Grants.gov system no 
later than 4:30 p.m., Washington, DC 
time, on the application deadline date. 
Except as otherwise noted in this 
section, we will not consider your 
application if it is date and time 
stamped by the Grants.gov system later 
than 4:30 p.m., Washington, DC time, on 
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the application deadline date. When we 
retrieve your application from 
Grants.gov, we will notify you if we are 
rejecting your application because it 
was date and time stamped by the 
Grants.gov system after 4:30 p.m., 
Washington, DC time, on the 
application deadline date. 

e The amount of time it can take to 
upload an application will vary 
depending on a variety of factors 
including the size of the application and 
the speed of your Internet connection. 
Therefore, we strongly recommend that 
you do not wait until the application 
deadline date to begin the submission 
process through Grants.gov. 

e You should review and follow the 
Education Submission Procedures for 
submitting an application through 
Grants.gov that are included in the 
application package for this competition 
to ensure that you submit your 
application in a timely manner to the 
Grants.gov system. You can also find the 
Education Submission Procedures 
pertaining to Grants.gov at http://e- 
Grants.ed.gov/help/ 
GrantsgovSubmissionProcedures. pdf. 

e To submit your application via 
Grants.gov, you must complete all steps 
in the Grants.gov registration process 
(see http://www.grants.gov/applicants/ 
get_registered.jsp). These steps include 
(1) Registering your organization, a 
multi-part process that includes 
registration with the Central Contractor 
Registry (CCR); (2) registering yourself 
as an Authorized Organization 
Representative (AOR); and (3) getting 
authorized as an AOR by your 
organization. Details on these steps are 
outlined in the Grants.gov 3-Step 
Registration Guide Details on these 
steps are outlined in the Grants.gov 3- 
Step Registration Guide (see http:// 
www.grants.gov/section910/ 
Grants.govRegistrationBrochure.pdf). 
You also must provide on your 
application the same D-U-N-S Number 
used with this registration. Please note 
that the registration process may take 
five or more business days to complete, 
and you must have completed all 
registration steps to allow you to submit 
successfully an application via 
Grants.gov. In addition you also will 
need to update your CCR registration on 
an annual basis. This may take three or 
more business days to complete. 

e You will not receive additional 
point value because you submit your 
application in electronic format, nor 
will we penalize you if you qualify for 
an exception to the electronic 
submission requiremént, as described 
elsewhere in this section, and submit 
your application in paper format. 


e You must submit all documents 
electronically, including all information 
you typically provide on the following 
forms: Application for Federal 
Education Assistance (SF 424), the 
Department of Education Supplemental 
Information for SF 424, Budget 
Information—Non-Construction 
Programs (ED 524), and all necessary 
assurances and certifications. Please 
note that two of these forms—the SF 424 
and the Department of Education 
Supplemental Information for SF 424— 
have replaced the ED 424 (Application 
for Federal Education Assistance). 

e You must attach any narrative 
sections of your application as files in 
a .DOC (document), .RTF (rich text), or 
.PDF (Portable Document) format. If you 
upload a file type other than the three 
file types specified in this paragraph or 
submit a password-protected file, we 
will not review that material. 

e Your electronic application must — 
comply with any page-limit 
requirements described in this notice. 

e After you electronically submit 
your application, you will receive from 
Grants.gov an automatic notification of 
receipt that contains a Grants.gov 
tracking number. (This notification 
indicates receipt by Grants.gov only, not 
receipt by the Department.) The 
Department then will retrieve your 
application from Grants.gov and send a 
second notification to you by e-mail. 
This second notification indicates that 
the Department has received your 
application and has assigned your 
application a PR/Award number (an ED- 
specified identifying number unique to 
your application). 

e We may request that you provide us 
original signatures on forms at a later 
date. 

Application Deadline Date Extension 
in Case of Technical Issues with the 
Grants.gov System: If you are 
experiencing problems submitting your 
application through Grants.gov, please 
contact the Grants.gov Support Desk at 
1-800-518-4726. You must obtain a 
Grants.gov Support Desk Case Number 
and must keep a record of it. 

If you are prevented from 
electronically submitting your 
application on the application deadline 
date because of technical problems with 
the Grants.gov system, we will grant you 
an extension until 4:30 p.m., 
Washington, DC time, the following 
business day to enable you to transmit 
your application electronically or by 
hand delivery. You also may mail your 
application by following the mailing 

instructions described elsewhere in this 
notice. 

If you submit an application after 4:30 
p-m., Washington, DC time, on the 


application deadline date, please 
contact the person listed elsewhere in 
this notice under FOR FURTHER 
INFORMATION CONTACT and provide an 
explanation of the technical problem 
you experienced with Grants.gov, along 
with the Grants.gov Support Desk Case 
Number. We will accept your 
application if we can confirm that a 
technical problem occurred with the 
Grants.gov system and that that problem 
affected your ability to submit your 
application by 4:30 p.m., Washington, 
DC time, on the application deadline 
date. The Department will contact you 
after a determination is made on 
whether your application will be 
accepted. 

Note: The extensions to which we refer in 
this section apply only to the unavailability 
of, or technical problems with, the Grants.gov 
system. We will not grant you an extension 
if you failed to fully register to submit your 
application to Grants.gov before the 
application deadline date and time or if the 
technical problem you experienced is 
unrelated to the Grants.gov system. 


Exception to Electronic Submission 
Requirement: You qualify for an 
exception to the electronic submission 
requirement, and may submit your 
application in paper format, if you are 
unable to submit an application through 
the Grants.gov system because— 

e You do not have access to the 
Internet; or 

e You do not have the capacity to 
upload large documents to the 
Grants.gov system; and 

e No later than two weeks before the 
application deadline date (14 calendar 
days or, if the fourteenth calendar day 
before the application deadline date 
falls on a Federal holiday, the next 
business day following the Federal 
holiday), you mail or fax a written 
statement to the Department, explaining 
which of the two grounds for an 
exception prevent you from using the 
Internet to submit your application. 

If you mail your written statement to 
the Department, it must be postmarked 
no later than two weeks before the 
application deadline date. If you fax 
your written statement to the 
Department, we must receive the faxed 
statement no later than two weeks 
before the application deadline date. 

Address and mail or fax your 
statement to: Sylvia W. Crowder, U.S. 
Department of Education, 1990 K Street, 
NW., Room 6154, Washington, DC 
20006-8544. FAX: (202) 502-7877. 

Your paper application must be 
submitted in accordance with the mail 
or hand delivery instructions described 
in this notice. 

b. Submission of Paper Applications 
by Mail. 
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If you qualify for an exception to the 
electronic submission requirement, you 
may mail (through the U.S. Postal 
Service or a commercial carrier) your 
application to the Department. You 
must mail the original and two copies 
of your application, on or before the 
application deadline date, to the 
Department at the applicable following 
address: 

By mail through the U.S. Postal Service: 
U.S. Department of Education, 
Application Control Center, 
Attention: (CFDA Number 84.116N), 
400 Maryland Avenue, SW, 
Washington, DC 20202-4260; 

or 

By mail through a commercial carrier: 
U.S. Department of Education, 
Application Control Center, Stop 
4260, Attention: (CFDA Number 
84.116N), 7100 Old Landover Road, 
Landover, MD 20785-1506. 
Regardless of which address you use, 

you must show proof of mailing 

consisting of one of the following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service. 

' (3) A dated shipping label, invoice, or 

receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the Secretary of the U.S. 
Department of Education. 

If you mail your application through 
the U.S. Postal Service, we do not 
accept either of the following as proof 
of mailing: 

(1) A private metered postmark. 

(2) A mail receipt that is not dated by 
the U.S. Postal Service. 

If your application is postmarked after 
the application deadline date, we will 
not consider your application. 


Note: The U.S. Postal Service does not 
uniformly provide a dated postmark. Before 
relying on this method, you should check 
with your local post office. 


c. Submission of Paper Applications 
by Hand Delivery. 

If you qualify for an exception to the 
electronic submission requirement, you 
(or a courier service) may deliver your 
paper application to the Department by 
hand. You must deliver the original and 
two copies of your application by hand, 
on or before the application deadline 
date, to the Department at the following 
address: 

U.S. Department of Education, 
Application Control Center, 
Attention: (CFDA Number 84.116N), 
550 12th Street, SW., Room 7041, 
Potomac Center Plaza, Washington, 
DC 20202-4260. 


The Application Control] Center 
accepts hand deliveries daily between 8 
a.m. and 4:30 p.m., Washington, DC 
time, except Saturdays, Sundays, and 
Federal holidays. 


Note for Mail or Hand Delivery of Paper 
Applications: If you mail or hand deliver 
your application to the Department— 

(1) You must indicate on the envelope 
and—if not provided by the Department—in 
Item 11 of the SF 424 the CFDA number, 
including suffix letter, if any, of the 
competition under which you are submitting 
your application; and 

(2) The Application Control Center will 
mail to you a notification of receipt of your 
grant application. If you do not receive this 
notification within 15 business days from the 
application deadline date, you should call 
the U.S. Department of Education 
Application Control Center at (202) 245- 
6288. 


V. Application Review Information 
1. Selection Criteria: The selection 


_ criteria for evaluating applications for 


this program are from 34 CFR 75.210 of 
EDGAR and are listed in the application 
package. 

2. Review and Selection Process: An 
Additional factor we consider in 
selecting an application for an award is 
whether an application demonstrates a 
tri-lateral, innovative North American 
approach to training and education. 


VI. Award Administration Information 


' 1. Award Notices: If your application 
is successful, we notify your U.S. 
Representative and U.S. Senators and 
send you a Grant Award Notification 
(GAN). We may also notify you 
informally. 

If your application is not evaluated or 
not selected for funding, we notify you. 

2. Administrative and National Policy 
Requirements: We identify 
administrative and national policy 
requirements in the application package 
and reference these and other 
requirements in the Applicable 
Regulations section of this notice. 

We reference the regulations outlining 
the terms and conditions of an award in 
the Applicable Regulations section of 
this notice and include these and other 
specific conditions in the GAN. The 
GAN also incorporates your approved 
application as part of your binding 
commitments under the grant. 

3. Reporting: At the end of your 
project period, you must submit a final 
performance report, including financial 
information, as directed by the 
Secretary. If you receive a multi-year 
award, you must submit an annual 
performance report that provides the 
most current performance and financial 
expenditure information as specified by 
the Secretary in 34 CFR 75.118. 


4. Performance Measures: The success 
of this program depends upon—(1) The 
extent to which funded projects are 
being replicated (i.e., adopted or 
adapted by others); and (2) The manner 
in which projects are being 
institutionalized and continued after 
funding. These two performance 
measures constitute the Fund for the 
Improvement of Postsecondary 
Education’s (FIPSE’s) indicators of the 
success of the program. If funded, you 
will be asked to collect and report data 
from your project on steps taken toward 
achieving these goals. Consequently, 
applicants are advised to include these 
two outcomes in conceptualizing the 
design, implementation, and evaluation 
of their proposed projects. 
Institutionalization and replication are 
important outcomes that ensure the 
ultimate success of international 
consortia funded through this program. 


VII. Agency Contact 


FOR FURTHER INFORMATION CONTACT: 
Sylvia W. Crowder, Fund for the 
Improvement of Postsecondary 
Education, Program for North American 
Mobility in Higher Education, 1990 K 
Street, NW., 6th floor, Washington, DC 
20006-8544. Telephone: (202) 502- 
7514. 


If you use a telecommunications 
device for the deaf (TDD), you may call 
the Federal Relay Service (FRS) at 1- 
800-877-8339. 


Individuals with disabilities may 
obtain this document in an alternative 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request to the program contact person 
listed in this section. 


VIII. Other Information 


Electronic Access to This Document: 
You may view this document, as well as 
all other documents of this Department 
published in the Federal Register, in 
text or Adobe Portable Document 
Format (PDF) on the Internet at the 
following site: http://www.ed.gov/news/ 
fedregister. 


To use PDF you must have Adobe* 
Acrobat Reader, which is available free 
at this site. If you have questions about 


- using PDF, call the U.S. Government 


Printing Office (GPO), toll free, at 1- 
888-293-6498; or in the Washington, 
DC, area at (202) 512-1530. 


Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 
Access at: http://www.gpoaccess.gov/nara/ 
index.html. 
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Dated: December 19,2006. 
James F. Manning, 
Delegated the Authority of Assistant Secretary 
for Postsecondary Education. 
(FR Doc. E6—21993 Filed 12-21-06; 8:45 am] 
BILLING CODE 4000-01-P 


_DEPARTMENT OF EDUCATION 


Office of Safe and Drug-Free Schoois; 
Overview Information; Grant 
Competition To Prevent High-Risk 
Drinking or Violent Behavior Among 
College Students; Notice Inviting 
Applications for New Awards for Fiscal 
Year (FY) 2007 


Catalog of Federal Domestic Assistance 
(CFDA) Number: 84.184H. 


DATES: Applications Available: January 
5, 2007. Deadline for Transmittal of 
Applications: February 5, 2007. 
Deadline for Intergovernmental Review: 
April 6, 2007. Eligible Applicants: 
Institutions of higher education (IHEs), 
consortia thereof, public and private 
nonprofit organizations, including faith- 
based organizations, and individuals. 

Note: The Secretary is limiting eligibility 
under the Grant Competition to Prevent 
High-Risk Drinking or Violent Behavior 
among College Students (CFDA Number 
84.184H) to applicants that do not currently 
have an active grant under this program. For 
the purpose of this eligibility requirement, a 
grant is considered active until the end of the 
grant’s project or funding period, including 
any extensions of those periods that extend 
the grantee’s authority to obligate funds (71 
FR 70369). 


Estimated Available Funds: The 
Administration has requested 
$2,323,000 for new awards under this 
program for FY 2007. The actual level 
of funding, if any, depends on final 
congressional action. However, we are 
inviting applications to allow enough 
time to complete the grant process if 
Congress appropriates funds for this 
. program. Contingent upon the 

availability of funds, we may make 
additional awards in FY 2008 and 
subsequent years from the list of 
unfunded applications from this 
competition. 

Estimated Range of Awards: 
$100,000—$150,000. 


Estimated Average Size of Awards: 
$125,000. 


Estimated Number of Awards: 18. 


Note: The Department is not bound by any 
estimates in this notice. 


- Project Period: Up to 24 months. 


Full Text of Announcement 


I. Funding Opportunity Description 

Purpose of Program: The Grant 
Competition to Prevent High-Risk 
Drinking or Violent Behavior among 
College Students provides awards to 
develop or enhance, implement, and 
evaluate campus- and community-based 
strategies to prevent high-risk drinking 
or violent behavior among college 
students. 

Priorities: These priorities are from 
the notice of final priorities and 
selection criteria for this program, 
published in the Federal Register on 
December 27, 2000 (65 FR 82224— 
82226), and the correction notice 
published in the Federal Register on 
January 10, 2001 (66 FR 1963) 
(collectively, the Notice of Final 
Priorities and Selection Criteria). 

Absolute Priorities: For FY 2007 and 
any subsequent year in which we make 
awards based on the list of unfunded 
applications from this competition, 
these priorities are absolute priorities. 
Under 34 CFR 75.105(c)(3) we consider 
only applications that meet either of the 
absolute priorities. 

These priorities are: 

Absolute Priority One—Develop or 
Enhance, Implement, and Evaluate 
Campus- and/or Community-Based 
Strategies to Prevent High-Risk Drinking 
Among College Students. 

Under this priority, applicants are 


uired to: 
™O) Identify a specific student 
population to be served by the grant and 
provide a justification for its selection; 

(2) Provide evidence that a needs 
assessment has been conducted on 
campus to document prevalence rates 
related to high-risk drinking by the 
population selected; 

3) Set measurable goals and 
objectives for the proposed project and 
provide a description of how progress 
toward achieving the goals and 
objectives will be measured annually; 

(4) Design and implement prevention 
strategies, using student input and 
participation, that research has shown 
to be effective in preventing high-risk 
drinking by the target population; 

(5) Use a qualified evaluator to design 
and implement an evaluation of the 
project using outcomes-based 
(summative) performance indicators 
related to behavioral change and process 
(formative) measures that assess and 
document the strategies used; and 

(6) Demonstrate the ability to start the 
project within 60 days after receiving 
Federal funding in order to maximize 
the time available to show impact 
within the grant period. 

Absolute Priority Two—Develop or 
Enhance, Implement, and Evaluate 


-Campus-and/or Community-Based 
_ Strategies to Prevent Violent Behavior 


Among College Students. 
Under this priority, applicants are 
uired to: 
1) Identify a specific student 


population to be served by the grant and . 


provide a justification for its selection; 

(2) Provide evidence that a needs 
assessment has been conducted on 
campus to document prevalence rates 
related to violent behavior; 

(3) Set measurable goals and 
objectives for the proposed project and 
provide a description of how progress 
toward achieving the goals and 
objectives will be measured annually; 

4) Design and implement prevention 
strategies, using student input and 
participation, that research has shown 
to be effective in preventing violent 
behavior among college students; 

(5) Use a qualified evaluator to design 
and implement an evaluation of the 
project using outcomes-based 
(summative) performance indicators 
related to behavioral change and process 
(formative) measures that assess and 
document the strategies used; and 

(6) Demonstrate the ability to start the 
project within 60 days after receiving 
Federal funding in order to maximize 
the time available to show impact 
within the grant period. 

Program Authority: 20 U.S.C. 7131. 

Applicable Regulations: (a) The 
Education Department General 
Administrative Regulations (EDGAR) in 
34 CFR parts 74, 75, 77, 79, 80, 81, 82, 
84, 85, 86, 97, 98, and 99. (b) The Notice 
of Final Priority and Selection Criteria. 
(c) The Notice of Final Eligibility 
Requirement for Office of Safe and 
Drug-Free Schools discretionary grant 
programs as published in the Federal 
Register on December 4, 2006 (71 FR 
70369). 

Note: The regulations in 34 CFR part 86 
apply to IHEs only. 


I. Award Information 


Type of Award: Discretion. ants. 

Available F The 
Administration has requested 
$2,323,000 for new awards under this 
program for FY 2007. The actual level 
of funding, if any, depends on final 
congressional action. However, we are 
inviting applications to allow enough 
time to complete the grant process if 
Congress appropriates funds for this 
program. Contingent upon the 
availability of funds, we may make 
additional awards in FY 2008 and 
subsequent years from the list of 
unfunded applications from this 
competition. 

Estimated Range of Awards: 
$100,000—$150,000. 
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Estimated Average Size 
$125,000. 
Estimated Number of ‘Avonada: 18. 


Note: The Department is not bound by any 
estimates in this notice. 


Project Period: Up to 24 months. 
Ill. Eligibility Information — 

1. Eligible Applicants: IHEs, consortia 
thereof, public and private nonprofit 


organizations, including faith-based 
organizations, and individuals. 


Note: The Secretary is limiting eligibility 
under the Grant Competition to, Prevent 
High-Risk Drinking or Violent Behavior 
among College Students (CFDA Number 
84.184H) to applicants that do not currently 
have an active grant under this program. For 
the purpose of this eligibility requirement, a 
grant is considered active until'the end of the 
grant’s project or funding period, including 
any extensions of those periods that extend 
the grantee’s authority to obligate funds (71 
FR 70369). 


2. Cost Sharing or Matching: This 
program does not involve cost sharing 
or matching. 


IV. Application Submission 
Information 

1. Address to Request Application 
Package: Education Publications Center 
(ED Pubs), P.O. Box 1398, Jessup, MD 
20794-1398. Telephone (toll-free): 
877-433-7827. Fax: 1-301-470-1244. If 
you use a telecommunications device 
for the deaf (TDD), you may call (toll 
free): 1-877-576-7734. 

You also may contact ED Pubs at its 
Web site: http://www.ed.gov/pubs/ 
edpubs.html or you may contact ED 
Pubs at its e-mail address: 
edpubs@inet.ed.gov. 

You may also access the electronic 
version of the application at the 
following Web sites: http:// 
www.grants.gov or http://www.ed.gov/ 
rams/dvphighrisk/index.html. 

If you request an application from ED 
Pubs, be sure to identify this 
competition as follows: CFDA Number 
84.184H. 

Individuals with disabilities may 
obtain a copy of the application package 
in an alternative format (e.g., Braille, 
large print, audiotape, or computer 
diskette) by contacting the program 
contact person listed under FOR FURTHER 
INFORMATION CONTACT in section VII of 
this notice. 

2. Content and Form of Application 
Submission: Requirements concerning 
the content of an application, together 
with the forms you must submit, are in 
the application package for this 
competition. 

Page Limit: The program narrative 
section should not exceed 25 double- 


spaced pages using:a standard font no : 
smaller than 12-point, with 1-inch 
margins (top, bottom, left, and right). 
The narrative should follow the format 
and sequence of the selection criteria. 

3. Submission Dates and Times: 
Applications Available: January 5, 2007. 
Deadline for Transmittal of 
Applications: February 5, 2007. 

Applications for grants under this 
competition may be submitted 
electronically using the Grants.gov 
Apply site (Grants.gov), or in paper 
format by mail or hand delivery. For 
information (including dates and times) 
about how to submit your application 
electronically, or by mail or hand 
delivery, please refer to section IV.6. 
Other Submission Requirements in this 
notice. 

We do not consider an application 
that does not comply with the deadline 
requirements. 

Individuals with disabilities who 


‘need an accommodation or auxiliary aid 


in connection with the application 
process should contact the person listed 
under FOR FURTHER INFORMATION 
CONTACT in section VII of this notice. 

Deadline for Intergovernmental 
Review: April 6, 2007. 

4. Intergovernmental Review: This 
competition is subject to Executive 
Order 12372 and the regulations in 34 
CFR Part 79. Information about 
Intergovernmental Review of Federal 
Programs under Executive Order 12372 
is in the application package for this 
competition. 

5. Funding Restrictions: We reference 
regulations outlining funding 
restrictions in the Applicable 
Regulations section of this notice. 

6. Other Submission Requirements: 
Applications for grants under this 
competition may be submitted 
electronically or in paper format by mail 
or hand delivery 

a. Electronic Submission of 
Applications. 

To comply with the President’ s 
management Agenda, we are 
participating as a partner in the 
Governmentwide Grants.gov Apply site. 
The Grant Competition to Prevent High- 
Risk Drinking or Violent Behavior 
among College Students, CFDA Number 
84.184H, is included in this project. We 
request your participation in Grants.gov. 

If you choose to submit your 
application electronically, you must use 
the Governmentwide Grants.gov Apply 
site at http://www.grants.gov. Through 
this site, you will be able to download 
a copy of the application package, 
complete it offline, and then upload and 
submit your application. You may not e- 
mail an electronic copy of a grant 
application to us. 


You may access the electronic grant _ 
application for the Grant Competition to 
Prevent High-Risk Drinking or Violent 
Behavior among College Students at 
http://www.Grants.gov. You must search 
for the downloadable application 
package for this competition by the - 
CFDA number. Do not include the 
CFDA number’s alpha suffix in your 
search (e.g., search for 84.184, not 
84.184H). 

Please note the following: 

e Your participation in Grants.gov is 
voluntary. 

e When you enter the Grants.gov site, 
you will find information about 
submitting an application electronically 
through the site, as well as the hours of 
operation. 

e Applications received by Grants.gov 
are date and time stamped. Your 
application must be fully uploaded and 
submitted and must be date and time 
stamped by the Grants.gov system no 
later than 4:30 p.m., Washington, DC 
time, on the application deadline date. 
Except as otherwise noted in this 
section, we will not consider your 
application if it is date and time 
stamped by the Grants.gov system later 
than 4:30 p.m., Washington, DC time, on 
the application deadline date. When we 
retrieve your application from 
Grants.gov, we will notify you if we are 
rejecting your application because it 
was date and time stamped by the 
Grants.gov system after 4:30 p.m., 
Washington, DC time, on the 
application deadline date. 

e The amount of time it can take to 
upload an application will vary 
depending on a variety of factors, 
including the size of the application and 
the speed of your Internet connection. 
Therefore, we strongly recommend that 
you do not wait until the application 
deadline date to begin the submission 
process through Grants.gov. 

e You should review and follow the 
Education Submission Procedures for 
submitting an application through 
Grants.gov that are included in the 
application package for this competition 
to ensure that you submit your 
application in a timely manner to the 
Grants.gov system. You can also find the 
Education Submission Procedures 
pertaining to Grants.gov at http://e- 
Grants.ed.gov/help/ 
GrantsgovSubmissionProcedures. pdf. 

e To submit your application via 
Grants.gov, you must complete all steps 
in the Grants.gov registration process 
(see http://www.grants.gov/applicants/ 
get_registered.jsp). These steps include 
(1) registering your organization, a 
multi-part process that includes 
registration with the Central Contractor 
Registry (CCR); (2) registering yourself 
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as an Authorized Organization 
Representative (AOR); and (3) getting 
authorized as an AOR by your 
organization. Details on these steps are 
outlined in the Grants.gov 3-Step 
Registration Guide (see http:// 
www.grants.gov/section910/ 
Grants.govRegistrationBrochure. pdf). 
You also must provide on your 
application the same D-U-N-S Number 
used with this registration. Please note 
that the registration process may take 
five or more business days to complete, 
and you must have completed all 
registration steps to allow you to submit 
successfully an application via 
Grants.gov. In addition you will need to 
update your CCR registration on an 
annual basis. This may take three or 
more business days to complete. 

e You will not receive additional 
point value because you submit your 
application in electronic format, nor 

will we penalize you if you submit your 
application in paper format. 

e If you submit your application 
electronically, you must submit all 
documents electronically, including all 
information you typically provide on 
the following forms: Application for 
Federal Assistance (SF 424), the 
Department of Education Supplemental 
Information for SF 424, Budget 
Information—Non-Construction 
Programs (ED 524), and all necessary 
assurances and certifications. Please 
note that two of these forms—the SF 424 
and the Department of Education 
Supplemental Information for SF 424— 
have replaced the ED 424 (Application 
for Federal Education Assistance). 

e If you submit your application 
electronically, you must attach any 
narrative sections of your application as 
files in a .DOC (document), .RTF (rich 
text), or .PDF (Portable Document) 
format. If you upload a file type other 
than the three file types specified in this 
paragraph or submit a password- 
protected file, we will not review that 
material. 

e Your electronic application must 
comply with any page-limit 
requirements described in this notice. 

e After you electronically submit 
your application, you will receive from 
Grants.gov an automatic notification of 
receipt that contains a Grants.gov 
tracking number. (This notification 
indicates receipt by Grants.gov only, not 
receipt by the Department). The 
Department then will retrieve your 
application from Grants.gov and send a 
second notification to you by e-mail. 
This second notification indicates that 
the Department has received your 
application and has assigned your 
application a PR/Award number (an ED- 


specified identifying number unique to 
your application). 

e We may request that you provide us 
original signatures on forms at a later 
date. 

Application Deadline Date Extension 
in Case of Technical Issues with the 
Grants.gov System: If you are 
experiencing problems submitting your 
application through Grants.gov, please 
contact the Grants.gov Support Desk at 
1-800-518-4726. You must obtain a 
Grants.gov Support Desk Case Number 
and must keep a record of it. 

If you are prevented from 
electronically submitting your 
application on the application deadline 
date because of technical problems with 
the Grants.gov system, we will grant you 
an extension until 4:30 p.m., 
Washington, DC time, the following 
business day to enable you to transmit 
your application electronically or by 
hand delivery. You also may mail your 
application by following the mailing 
instructions described elsewhere in this 
notice. 

If you submit an application after 4:30 
p.m., Washington, DC time, on the 
application deadline date, please 
contact the person listed elsewhere in 
this notice under FOR FURTHER 
INFORMATION CONTACT and provide an 
explanation of the technical problem 
you experienced with Grants.gov, along 
with the Grants.gov Support Desk Case 
Number. We will accept your 
application if we can confirm that a 
technical problem occurred with the 
Grants.gov system and that that problem 
affected your ability to submit your 
application by 4:30 p.m., Washington, 
DC time, on the application deadline 
date. The Department will contact you 
after a determination is made on 
whether your application will be 
accepted. 


Note: The extensions to which we refer in 
this section apply only to the unavailability 
of, or technical problems with, the Grants.gov 
system. We will not grant you an extension 
if you failed to fully register to submit your 
application to Grants.gov before the 
application deadline date and time or if the 
technical problem you experienced is 


’ unrelated to the Grants.gov system. 


b. Submission of Paper Applications 
by Mail. 

If you submit your application in 
paper format by mail (through the U.S. 
Postal Service or a commercial carrier), 
you must mail the original and two 
copies of your application, on or before 
the application deadline date, to the 
Department at the applicable following 
address: 

By mail through the U.S. Postal Service: 

U.S. Department of Education, 


Application Control Center, _ 
Attention: (CFDA Number 84.184H), 
400 Maryland Avenue, SW., 


Washington, DC 20202-4260. 


or 
By mail through a commercial carrier: 

U.S. Department of Education, 

Application Control Center, Stop 

4260, Attention: (CFDA Number 

84.184H), 7100 Old Landover Road, 

Landover, MD 20785-1506. 

Regardless of which address you use, 
you must show proof of mailing 
consisting of one of the following: 

(1) A legibly dated U.S. Postal Service 
postmark. 

(2) A legible mail receipt with the 
date of mailing stamped by the U.S. 
Postal Service. 

(3) A dated shipping label, invoice, or 
receipt from a commercial carrier. 

(4) Any other proof of mailing 
acceptable to the Secretary of the U.S. 
Department of Education. 

If you mail your application through 
the U.S. Postal Service, we do not 
accept either of the following as proof 
of mailing: 

(1) A private metered postmark. 

(2) A mail receipt that is not dated by 
the U.S. Postal Service. 

If your application is postmarked after 
the application deadline date, we will 
not consider your application. 


Note: The U.S. Postal Service does not 
uniformly provide a dated postmark. Before 
relying on this method, you should check 
with your local post office. 


c. Submission of Paper Applications _ 
by Hand Delivery. 

If you submit your application in 
paper format by hand delivery, you (or 
a courier service) must deliver the 
original and two copies of your 
application by hand, on or before the 
application deadline date, to the © 
Department at the following address: 
U.S. Department of Education, 

Application Control Center, 

Attention: (CFDA Number 84.184H), 

550 12th Street, SW., Room 7041, 

Potomac Center Plaza, Washington, 

DC 20202-4260. 

The Application Control Center 
accepts hand deliveries daily between 8 
a.m. and 4:30 p.m., Washington, DC . 
time, except Saturdays, Sundays, and 
Federal holidays. 


Note for Mail or Hand Delivery of Paper 
Applications: If you mail or hand deliver 
your application to the Department— 

(1) You must indicate on the envelope 
and—if not provided by the Department—in 
Item 11 of the SF 424 the CFDA number, 
including suffix letter, if any, of the 
competition under which you are submitting 
your application; and 

(2) The Application Control Center will 
mail to you a notification of receipt of your 
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grant application. If you do not receive this 
notification within 15 business days from the 
application deadline date, you should call 
the U.S. Department of Education 
Application Control Center at (202) 245— 
6288. 


V. Application Review Information 


1. Selection Criteria: The selection 
criteria for this program are from the 
Notice of Final Priorities and Selection 
Criteria and are listed in the application 
package. 

2. Review and Selection Process: An 
additional factor we may consider in 
selecting an application for an award is 
the geographic distribution of the 
projects, in addition to the rank order of 
applicants. 


VI. Award Administration Information 


1. Award Notices: If your application 
is successful, we notify your U.S. 
Representative and U.S. Senators and 
send you a Grant Award Notification 
(GAN). We may also notify you 
informally. 

If your application is not evaluated or 
not selected for funding, we notify you. 

2. Administrative and National Policy 
Requirements: We identify 
administrative and national policy 
requirements in the application package 
and reference these and other 
requirements in the Applicable 
Regulations section of this notice. 

We reference the regulations outlining 
the terms and conditions of an award in 
the Applicable Regulations section of 
this notice and include these and other 
specific conditions inthe GAN. The | 
GAN also incorporates your approved 
application as part of your binding 
commitments under the grant. 

3. Reporting: If funded, you are 
expected to collect data on the key 
GPRA performance measures for this 
program and report those data to the 
Department in your annual performance 
report and final performance report. At 
the end of your project period, you must 
submit a final performance report, 
including financial information, as 
directed by the Secretary. If you receive 
a multi-year award, you must submit an 
annual performance report that provides 
the most current performance and 
financial expenditure information as 
specified by the Secretary in 34 CFR 
75.118. We also may require more 
frequent performance reports in 
accordance with 34 CFR 75.720(c). 

4. Performance Measures: We have 
identified the following key GPRA 
performance measures for assessing the 
effectiveness of this program at the end 
of these two-year grants: (1) The 
percentage of grantees that achieve a 
five percent decrease in high-risk 


drinking among students served by the 
project (Absolute Priority One) and (2) 
the percentage of grantees that achieve 
a five percent decrease in violent 
behavior among students served by the 
project (Absolute Priority Two). 


VII. Agency Contact 


FOR FURTHER INFORMATION CONTACT: 

Richard Lucey, Jr., U.S. Department of 

Education, 400 Maryland Avenue, SW., 

room 3E335, Washington, DC 20202- 

6450. Telephone: (202) 205-5471 or by 
e-mail: richard.lucey@ed.gov. 

If you use a telecommunications 
device for the deaf (TDD), you may call — 
the Federal Relay Service (FRS) at 1— 
800-877-8339. 

Individuals with disabilities may 
obtain this document in an alternative 
format (e.g., Braille, large print, 
audiotape, or computer diskette) on 
request to the contact person listed in 
this section. 


VIII. Other Information 


Electronic Access to This Document: 
You may view this document, as well as 
all other documents of this Department 
published in the Federal Register, in 
text or Adobe Portable Document 
Format (PDF) on the Internet at the 
following site: http://www.ed.gov/news/ 
fedregister. 

To use PDF you must have Adobe 
Acrobat Reader, which is available free 
at this site. If you have questions about 
using PDF, call the U.S. Government 
Printing Office (GPO), toll free, at 1- 
888-293-6498; or in the Washington, 
DC, area at (202) 512-1530. 

You may also view this document in 
text or PDF at the following site: http:// 
www.ed. gov/programe/dvphightisk/ 
applicant.html. 


Note: The official version of this document 
is the document published in the Federal 
Register. Free Internet access to the official 
edition of the Federal Register and the Code 
of Federal Regulations is available on GPO 
Access at: http://www.gpoaccess.gov/nara/ 
index.html. 


Dated: December 19, 2006. 
Deborah A. Price, 


Assistant Deputy Secretary aa Safe and Drug- 
Free Schools. 


[FR Doc. E6—21987 Filed 12-21-06; 8:45 am] 
BILLING CODE 4000-01-P 


DEPARTMENT OF EDUCATION 


National Mathematics Advisory Panel 


AGENCY: National Mathematics Advisory 
Panel, Department of Education. 

ACTION: Notice of open meeting & public 
hearing. 


SUMMARY: This notice sets forth the 
schedule and proposed agenda of an 
upcoming meeting, including a public 
hearing, with members of the National 
Mathematics Advisory Panel. The notice 
also describes the functions of the 
Panel. Notice of this meeting is required 
by section 10(a)(2) of the Federal 
Advisory Committee Act and is 
intended to notify the public of their 
opportunity to attend. 

DATES: Thursday, January 11, 2007. 

Time: 8:45 a.m.—12:45 p.m. 
ADDRESSES: The meeting will be held at 
the InterContinental New Orleans, 444 
St. Charles Avenue, New Orleans, 
Louisiana 70130. : 

FOR FURTHER INFORMATION CONTACT: 
Tyrrell Flawn, Executive Director, 
National Mathematics Advisory Panel, 
400 Maryland Avenue, SW., 
Washington, DC 20202; telephone: (202) 
260-8354. 

SUPPLEMENTARY INFORMATION: The Panel 
was established by Executive Order 
13398. The purpose of this Panel is to 
foster greater knowledge of an improved 
performance in mathematics among 
American students, in order to keep 
America competitive, support American 
talent and creativity, encourage 
innovation throughout the American 
economy, and help State, local, 
territorial, and tribal governments give 
the nation’s children and youth the 
education they need to succeed. 

The meeting will be hosted by Xavier 
University, a historically black 
university. It will begin with an Open 
Public Session from 9 a.m. to 10 a.m. At 
that time, the public is invited to 
comment on elements of the Executive 
Order and the Panel’s work. Following 
the public comment session, from 10:15 
a.m. to 12:45 p.m., the four task 
groups—Conceptual Knowledge and 
Skills, Learning Processes, Instructional 


Practices, and Teachers—will present 


their draft contributions to the 
preliminary report. Individuals 
interested in attending the meeting are 
advised to register in advance to ensure 
space availability. Please contact 
Jennifer Graban at (202) 260—1491 or by 
e-mail at Jennifer.Graban@ed.gov by 
Thursday, January 4, 2007. 

If you are interested in giving 
testimony during the public session on 
January 11, please contact Jennifer 
Graban at (202) 260-1491 or 
Jennifer.Graban@ed.gov by Thursday, 
January 4, 2007, to reserve time on the 
agenda. Presenters are encouraged to 
address one or more of the Panel’s 
present four focus areas: Conceptual 
knowledge and skills; learning 
processes; instructional practices; and 
teachers. (Please refer to the Web site at 
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http://www.ed.gov/about/bdscomm/list/ 
mathpanel/index.html for more 
information on the elements of the 
Executive Order.) Please include your 
name, the organization you represent, 
and a brief description of the issue you 
would like to present and the focus 
area(s) to which it correlates. Presenters 
will be allowed three to five minutes to 

_ make their comments. Presenters are 
requested to submit three written copies 
and an electronic file (CD or diskette) of 
their comments at the meeting, which 
should be labeled with their name and 
contact information. 

Given the expected number of 
individuals interested in providing 
comments at the meeting, reservations 
for presenting comments should be 
made as soon as possible. Reservations 
will be processed on a first-come, first- 
served basis. Persons who are unable to 
obtain reservations to speak during the 
meeting are encouraged to submit 
written comments. Written comments 
will be accepted at the meeting site or 
via e-mail to Jennifer.Graban@ed.gov. If 
you will be e-mailing written comments, 
please do so by Friday, December 29, 
2006. 

The Panel will submit to the 
President, through the Secretary, a 
preliminary report not later than 
January 31, 2007, and a final report no 
later than February 28, 2008. Both 
reports shall, at a minimum, contain 
recommendations, based on the best 
available scientific evidence. 

The meeting site is accessible to 
individuals with disabilities. 
Individuals who will need 
accommodations in order to attend the 
meeting, such as interpreting services, 
assistive listening devices, or materials 
in alternative format, should notify 
Jennifer Graban at (202) 260-1491 or 
Jennifier.Graban@ed.gov no later than 
Thursday, January 4, 2007. We will 
attempt to meet requests for 
accommodations after this date, but 
cannot guarantee their availability. 

Records are kept of all Panel 
proceedings and are available for public 
inspection at the staff office for the 
Panel, from the hours of 9 a.m. to 5 p.m. 

Dated: December 18, 2006. 

Margaret Spellings, 

Secretary, U.S. Department of Education. 
{FR Doc. 06-9818 Filed 12-21-06; 8:45 am] 
BILLING CODE 4000-01-M 


DEPARTMENT OF ENERGY 


Environmental Ma ‘Site- 
Specific Advisory Board, Oak Ridge 
Reservation 


AGENCY: Department of Energy. 


ACTION: Notice of open meeting. : 


SUMMARY: This notice announces a 
meeting of the Environmental 
Management Site-Specific Advisory 
Board (EM SSAB), Oak Ridge 
Reservation. The Federal Advisory 
Committee Act (Pub. L. 92-463, 86 Stat. 
770) requires that public notice of this 
meeting be announced in the Federal 


Register. 
DATES: Wednesday, January 10, 2007; 6 
p.m. 


ADDRESSES: DOE Information Center, 
475 Oak Ridge Turnpike, Oak Ridge, 
Tennessee. 


FOR FURTHER INFORMATION CONTACT: Pat 
Halsey, Federal Coordinator, 
Department of Energy Oak Ridge 
Operations Office, P.O. Box 2001; EM— 
90, Oak Ridge, TN 37831. Phone (865) 
576—4025; Fax (865) 576-5333 or e-mail: 
halseypj@oro.doe.gov or check the Web 


site at http://www.oakridge.doe.gov/em/ . 


ssab. 


SUPPLEMENTARY INFORMATION: Purpose of 
the Board: The purpose of the Board is 
to make recommendations to DOE in the 
areas of environmental restoration, 
waste management, and related 
activities. 

Tentative Agenda: The main 
presentation topic will be Plans for 
Independent Cleanup Verification at 
East Tennessee Technology Park. 


Public Participation: The meeting is 
open to the public. Written statements 
may be filed with the Board either 
before or after the meeting. Individuals 
who wish to make oral statements 
pertaining to the agenda item should 
contact Pat Halsey at the address or 
telephone number listed above. 
Requests must be received five days 
prior to the meeting and reasonable 
provision will be made to include the 
presentation in the agenda. The Deputy 
Designated Federal Officer is 
empowered to conduct the meeting in a 
fashion that will facilitate the orderly 
conduct of business. Individuals 
wishing to make public comment will 
be provided a maximum of five minutes 
to present their comments. 


Minutes: Minutes of this meeting will 
be available for public review and 
copying at the Department of Energy’s 
Information Center at 475 Oak Ridge 
Turnpike, Oak Ridge, TN between 8 
a.m. and 5 p.m., Monday through 
Friday, or by writing to Pat Halsey, 
Department of Energy Oak Ridge 
Operations Office, P.O. Box 2001, EM— 
90, Oak Ridge, TN 37831, or by calling 
her at (865) 576-4025. 


Issued at Washington, DC on December 19, 
2006. 


Rachel M. Samuel, 


Deputy Advisory Committee Management 
Officer. 


[FR Doc. E6—21953 Filed 12-21-06; 8:45 am] 
BILLING CODE 6450-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


[Docket No. RP07—106—000] 


Portiand Natural Gas Transmission 
System; Notice of to Proposed 
Changes in Ferc Gas Tariff 


December 15, 2006. 

Take notice that on December 13, 
2006, Portland Natural Gas 
Transmission System (PNGTS) tendered 
for filing as part of its FERC Gas Tariff, 
Second Revised Volume No. 1, First 
Revised Sheet No. 4, to become effective 
January 12, 2007. 

Any person desiring to intervene or to 
protest this filing must file in 
accordance with Rules 211 and 214 of 
the Commission’s Rules of Practice and 
Procedure (18 CFR 385.211 and 
385.214). Protests will be considered by 
the Commission in determining the 
appropriate action to be taken, but will 
not serve to make protestants parties to 
the proceeding. Any person wishing to 


. become a party must file a notice of 


intervention or motion to intervene, as 
appropriate. Such notices, motions, or 
protests must be filed in accordance 
with the provisions of Section 154.210 
of the Commission’s regulations (18 CFR 
154.210). Anyone filing an intervention 
or protest must serve a copy of that 
document on the Applicant. Anyone - 
filing an intervention or protest on or 
before the intervention or protest date 
need not serve motions to intervene or 
protests on persons other than the 

The Commission encourages 
electronic submission of protests and 
interventions in lieu of paper using the 
“eFiling” link at http://www. ferc.gov. 
Persons unable to file electronically 
should submit an original and 14 copies 
of the protest or intervention to the 
Federal Energy Regulatory Commission, 
888 First Street, NE., Washington, DC’ 
20426. 

This filing is accessible on-line at 
http://www. ferc.gov, using the 
“eLibrary” link and is available for 
review in the Commission’s Public 
Reference Room in Washington, DC. 
There is an “‘eSubscription”’ link on the 
Web site that enables subscribers to 
receive e-mail notification when a 
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document is added to a idlnasiahiei 
docket(s). For assistance with any FERC 
Online service, please e-mail 
FERCOnlineSupport@ferc.gov, or call 
(866) 208-3676 (toll free). For TTY, call 
(202) 502-8659. 


Magalie R. Salas, 
Secretary. 


[FR Doc. E6—21959 Filed 12-21-06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


Notice of Effectiveness of Exempt 


Wholesale Generator Status 
December 15, 2006. 

Docket No. 
Snowflake White Mountain 

White Creek Wind |, LLC. ..... EG06—70-000 
MinnDakota Wind, LLC ........ EG06-81-000. 
CR Clearing, LLC d/b/a Con- 

ception Wind Power .......... EG06-82-000 
GSG, LLC EG0O6-83-000. 


Docket No. 


Peetz Logan Interconnect, 
LLC 


EG06-84-000 


Take notice that during the month of 
November 2006, the status of the above- 
captioned entities as Exempt Wholesale 
Generators became effective by 
operation of the Commission’s 
regulations. 18 CFR 366.7(a). 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—21960 Filed 12—21—06; 8:45 am] 
BILLING CODE 6717-01-P 


DEPARTMENT OF ENERGY 


Federal Energy 
Commission 


Notice of intent To Hold Public 
Meetings and Hear Public Comment on 
the Proposed Broadwater LNG Project 
Draft Environmental Impact Statement 


December 15, 2006 


Broadwater Energy Docket No. CPO06— 
LLC. 054-000 


Docket No. CP06— 
055-000 


On November 17, 2006, Commission 
staff delivered the Draft Environmental 
Impact Statement (draft EIS) for the 
proposed Broadwater LNG Project to the 
Environmental Protection Agency and 
mailed it to resource and land 
management agencies, interested 
organizations, and individuals. The 
draft EIS addresses the proposal to 
construct and operate a liquefied natural 
gas (LNG) import terminal and naturai 
gas pipeline (referred to as the 
Broadwater LNG Project) proposed by 
Broadwater Energy LLC and Broadwater 
Pipeline LLC (jointly referred to as 
Broadwater) in the above-referenced 
dockets. 

The draft EIS was noticed in the 
Federal Register on November 27, 2006 
(71 FR 68597-68599). The public 
comment deadline is January 23, 2007. 
In addition to or in lieu of sending 
written comments, we along with the 
U.S. Army Corps of Engineers New York 
District (USACE) invite you to attend 
the public comment meetings that we. 
will conduct in January 2007 at the 
following locations: 


Broadwater Pipeline 
LLC. 


Date and time 


Location 


Tuesday, January 9, 2007, 7 p.m. to 10 p.m. 


Wednesday, January 10, 2007, 7 p.m. to 10 p.m 


Thursday, January 11, 2007, 7 p.m. to 10 p.m. 


Tuesday, January 16, 2007, 7 p.m. to 10 p.m. 


Mitchell College, Clarke Auditorium 437 Pequot Avenue—New London, 
CT, Phone: (860) 701-5000. 

Smithtown West High School Auditorium, 
Smithtown, NY, Phone: (631) 382-2117. 

Shoreham-Wading River Middle School Auditorium, 
Road—Shoreham, NYPhone: (631) 821-8268. 

Branford High School Auditorium, 18 East Main Street—Branford, 

CT,Phone: (203) 488-7291. 


100 Central Road— 
100 Randall 


The locations and times of these 
meetings will also be posted on the 
Commission’s calendar located at 
fnl;http:/www.ferc.gov/EventCalendar/ 
EventsList.aspx along with other 
relevant information. The U.S. Coast 
Guard will participate in these public 
meetings since it plans to adopt all or 
pertinent portions of this EIS to satisfy 
the NEPA review requirements for its 
letter of recommendation (LOR) action. 
The public meetings will also support 
the review of Broadwater’s permit 
application that is before the USACE. 
The New York State Department of State 
(DOS) will participate in the public 
meetings at Smithtown and Shoreham, 
NY in order to assist in the DOS review 
of the proposal for its consistency with 
the New York Coastal Management 
Program as it is reflected in the Long 
Island Sound Regional Coastal 
Management Program. For those unable 
to attend and make statements at the 
New York meetings, they may send 
written comments to DOS addressed to 


the Consistency Review Unit, Division 
of Coastal Resources, New York State 
Department of State, 41 State Street, 
Albany, NY 12231 (Telephone (518) 
474-6000; Fax (518) 473-2464). DOS 
will receive comments until January 23, 
2007. Interested groups and individuals 
are encouraged to attend the public 
comment meetings and present oral 
comments on the draft EIS. A transcript 
of the meetings will be prepared and 
submitted to the docket for public 
review. 

This announcement supplements the 
USACE public notice, dated November 
24, 2006, on the Broadwater permit 
application which can be found on the 
USACE Web site at http:// 
www.nan.usace.army.mil/business/ 
buslinks/regulat/pnotices/ 
200600265.pdf. The Corps will be in 
attendance at the public meetings in 
order to hear comments on the permit 
application submitted by Broadwater. 
These public meetings will meet USACE 
requirements for public hearings, as 


found in Title 33 Code of Federal 
Regulations, Part 327. In addition, 
USACE has extended the public notice 
comment period on its permit 
application until January 26, 2007. Note 
that the comment period to FERC in 
response to the draft EIS remains 
unchanged. 

Due to the large interest in the Project, 
the start and end times for the meetings 
must be strictly adhered to. We expect 
to have numerous attendees and 
speakers at each of the four meetings. 
Based on the attendance at previous 
meetings, commentors may be required 
to limit verbal presentations to no more 
than 5 minutes or less; therefore, we 
request you structure your comments so 
that they are as specific and concise as 
possible. This will allow us to 
accommodate all who are interested in 
speaking. If you would prefer, you may 
submit written comments at the public 
meeting or directly to the FERC docket 
at your convenience. Oral comments 
will not receive greater attention than 
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written comments. We will address oral 
and written comments equally. 

The Commission strongly encourages 
electronic filing of your comments. For 
information on electronically filing 
comments, please see the instructions 
on the Commission’s Web site at http:// 
www.ferc.gov under the “‘e-Filing”’ link 
and the link to the User’s Guide as well 
as information in 18 CFR 
385.2001(a)(1)(iii). Before you can file 
comments you will need to create a free 
account, which can be accomplished 
on-line. 

The draft EIS has been placed in the 
public files of the FERC and is available 
for distribution and public inspection 
at: Federal Energy Regulatory 
Commission, Public Reference Room, 
888 First Street, NE., Room 2A, 
Washington, DC 20426, (202) 502-8371. 

CD-ROM copies of the draft EIS were 
mailed to federal, state, and local 
agencies; public interest groups; 
individuals who requested a copy of the 
draft EIS or provided comments during 
scoping; libraries and newspapers in the 
Project area; and parties to this 
proceeding. Hard copy versions of the 
draft EIS were mailed to those 
specifically requesting them. A limited 
number of hard copies and CD-ROMs 
are available from the Public Reference 
Room identified above. 

Additional information about the 
Project.is available from the 
Commission’s Office of External Affairs, 
at 1-866—208-FERC or on the FERC 


Internet Web site (http://www. ferc.gov) 
using the eLibrary link. Click on the 
eLibrary link, click on “‘“General Search” 
and enter the docket number excluding 
the last three digits in the Docket 
Number field. Be sure you have selected 
an appropriate date range. For 
assistance, please contact FERC Online 
Support at 
FERCOnlineSupport@ferc.gov or toll 
free at 1-866-208-3676, or for TTY, 
contact (202) 502-8659. The eLibrary 
link on the FERC Internet Web site also 
provides access to the texts of formal 
documents issued by the Commission, 
such as orders, notices, and 
rulemakings. 


In addition, the Commission now 
offers a free service called eSubscription 
which allows you to keep track of all 
formal issuances and submittals in 
specific dockets. This can reduce the 
amount of time you spend researching 
proceedings by automatically providing 
you with notification of these filings, 
document summaries and direct links to 
the documents. Go to the eSubscription 
link on the FERC Internet Web site. 


Magalie R. Salas, 

Secretary. 

[FR Doc. E6—21961 Filed 12-21-06; 8:45 am] 
BILLING CODE 6717-01-P 


911TH—MEETING 


[Regular Meeting December 21, 2006; 10 a.m.] 


DEPARTMENT OF ENERGY 


Federal Energy Regulatory 
Commission 


Sunshine Act Meeting; Notice 


December 14, 2006. 

The following notice of meeting is 
published pursuant to section 3(a) of the 
government in the Sunshine Act (Pub. 
L. 94-409), 5 U.S.C 552b: 


AGENCY HOLDING MEETING: Federal 
Energy Regulatory Commission. 
DATE AND TIME: December 21, 2006; 10 
A.M. 
PLACE: Room 2C, 888 First Street, NE., 
Washington, DC 20426. 
STATUS: Open. 
MATTERS TO BE CONSIDERED: Agenda. 

* Note.—Items listed on the agenda 
may be deleted without further notice. 


CONTACT PERSON FOR MORE INFORMATION: 
Magalie R. Salas, Secretary, Telephone 
(202) 502-8400. For a recorded message — 
listing items struck from or added to the 
meeting, call (202) 502-8627. 

This is a list of matters to be 
considered by the Commission. It does 
not include a listing of all documents 
relevant to the items on the agenda. All 
public documents, however, may be 
viewed on line at the Commission’s 
Web site at http://www. ferc.gov using 
the eLibrary link, or may be examined 
in the Commission’s Public Reference 
Room. 


Docket No. | 


Company 


Administrative Agenda 


Agency Administrative Matters. 
Customer Matters, Reliability, Security and Market Operations. 
Energy Market Update. 


000. 
EC05—1-000, EC05-1-001 


ERO5—1410-001, ELO5-148-001, ERO5—1410-000, ELO5—148- 


ELO6—105—000 


ERO6—1552-000 


ER07-99-000 


ERO6—1517—-000, ELO7—14—000, ERO6—-1518-000 


ERO7—106-000 


Promoting Transmission Investment through Pricing Reform. 

Duquesne Light Holdings, Inc., Duquesne Light Company, 
Duquesne Power, LLC, Duquesne Keystone, LLC, Duquesne 
Conemaugh, LLC, Monmouth Energy, Inc., DQE Holdings, 
LLC, DQE Merger Sub, Inc., DUET Investment Holdings Lim- 
ited, GIF2-MFIT United Pty Limited, Industry Funds Manage- 
ment (Nominees) Limited, as trustee of the IFM (International 
infrastructure) Wholesale Trust, CLH Holdings, GP. 

PJM Interconnection, L.L.C. 


Old Dominion Electric Cooperative. 

New Dominion Energy Cooperative 

NorthWestern Corporation. 

Midwest Independent Transmission System Operator, Inc. 

New York Independent System Operator, Inc. 

Wisconsin Power & Light Co. 

Wisconsin Public Power Inc., Municipal Wholesale Power Group, 
and Great Lakes Utilities v. Wisconsin Power & Light Co. 

Midwest Independent Transmission System Operator, Inc. and 
Ameren Services Company. ; 


Electric 
|| | | 
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-911TH—MEETING—Continued 
[Regular Meeting December 21, 2006; 10 a.m.] 


Item No. 


Docket No. 


Company 


ERO7-95-000 


ERO7—166-000 


ERO7—108-000 


ERO7—116—000 


ERO7-93-—000 


ERO7—169-000 


ERO7—170-000 


ERO7-173-000 


ERO7-—205-000 


EC06—152-000 


ERO6-—919-000, ERO6-919-001 


OMITTED. 
ERO5—406-—002 


ELO7—7-000, QF89-251-009 


ELO6—90—000 


ER04—835-000 


EL04~103-000 


OMITTED. 
OMITTED. 
ERO6—1065-001 
ERO6—731-003 


ERO7-114—-000, ERO5-516-000, EROS5—516-001, ER05-911- 
000, ERO5—1264—000, ERO5-95-000, ERO6-948-000, ERO6— 


1306-000.. 
RM07-—2-000 


ERO0-2268-017, ELO5—10—008 
ER99-4124-014, ELO5—11-007 
ERO0-3312-015, ELO5—12-007 
ER99—4122-017, ELOS5—13-007 


Michigan Electric Transmission Company, LLC and Midwest 
Independent Transmission System Operator, Inc. 

Public Service Company of New Mexico and Texas-New Mexico 
Power Company. 

ISO New England Inc. 

ISO New England Inc. 

Entergy Services, Inc. 

Ameren Energy Marketing Company. 

Ameren Energy, Inc. 

Tampa Electric Company. 

Ameren Energy Marketing, Central Illinois Light Company, Cen- 
tral Illinois Public Service Company, lilinois Power Company, 
Union Electric Company. 

WPS Resources Corp. and Peoples Energy Corp. 

Southern Company Services, Inc. 


Williams Power Company, Inc. 

Las Vegas Cogeneration Limited Partnership. 

PPL EnergyPlus, LLC, PPL Martins Creek, LLC, PPL Susque- 
hanna, LLC, PPL Montour, LLC, PPL Brunner Island, LLC, 
PPL Holtwood, LLC, PPL University Park, LLC, Lower Mount 
Bethel Energy, LLC v. PJM Interconnection, L.L.C. 

California Independent System Operator Corporation. 

Pacific Gas and Electric Company v. California Independent Sys- 
tem Operator Corporation. 


Northeast Utilities Service Company. 
Midwest Independent Transmission System Operator, Inc. 
Pacific Gas & Electric Company. 


Accounting and Reporting Requirements for Nonoperating Public 
Utilities and Licensees. 

Pinnacle West Capital Corporation. 

Arizona Public Service Company. 

Pinnacle West Energy Corporation. 

APS Energy Services Company, Inc. 


Process for Assessing Civil Penalties. 


RP0O6-407-000, RP06-407-002 


OMITTED. 


Panhandle Complainants v. Southwest Gas Storage Company. 
Gas Transmission Northwest Corporation. 


P-7019-063 


P-2686-051, P-2698-045, P-2602-012 


P-—2503-107 


P-516—435 


P—459-166 


ELO6-91-000, P—12252-023 


Eastern Hydroelectric Corporation. 
Duke Power, a division of Duke Energy Corporation. - 
Duke Power Company, LLC. 

South Carolina Electric & Gas Company. 

AmerenuE. 

Fourth Branch Associates (Mechanicsville) v. Hudson River— 
Black River Regulating District. 


CP98—150-006, CP98—150-007, CP98—150-008 


CP98-151-003, CP98—151-004 


CP05—19-000 


CP06-5-000, CPO06-5—000, CP06-5—002, CP06-6-000, CP06- 
6-002, CP06-7-000, CP06-—7-002. 


CP06—76-000 


CP02-31-002 


CP06-—102-000, CPO6—102-001 


Millennium Pipeline Company, L.L.C. 

Columbia Gas Transmission Corporation. 
Columbia Gas Transmission Corporation. 
Empire State Pipeline and Empire Pipeline, Inc. 


Algonquin Gas Transmission, LLC. 
Iroquois Gas Transmission System, L.P. 
Trunkline LNG Company, LLC. 
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Magalie R. Salas, 
Secretary. 
A free webcast of this event is 
_available through http://www. ferc.gov. 
Anyone with Internet access who 
desires to view this event can do so by 
navigating to www.ferc.gov’s Calendar 
of Events and locating this event in the 
Calendar. The event will contain a link 
to its webcast. The Capitol Connection 
provides technical support for the free 
webcasts. It also offers access to this 
event via television in the DC area and 
via phone bridge for a fee. If you have 
any questions, visit http:// 
www.CapitolConnection.org or contact 
Danelle Perkowski or David Reininger at 
703-993-3100. 

Immediately following the conclusion 
of the Commission Meeting, a press 
briefing will be held in the Commission 
Meeting Room. Members of the public 
may view this briefing in the designated 
overflow room. This statement is 
intended to notify the public that the 
press briefings that follow Commission 
meetings may now be viewed remotely 
at Commission headquarters, but will 
not be telecast through the Capitol 
Connection service. 


(FR Doc. E6—21962 Filed 12-21-06; 8:45 am] 
BILLING CODE 6717-01-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-6682-4] 
Environmental Impact Statements and 


Regulations; Availability of EPA 
Comments 


Availability of EPA comments 


prepared pursuant to the Environmental 


Review Process (ERP), under section 
309 of the Clean Air Act and Section 
102(2)(c) of the National Environmental 
Policy Act as amended. Requests for 


copies of EPA comments can be directed 


to the Office of Federal Activities at 
202-564—7167. An explanation of the 
ratings assigned to draft environmental 
impact statements (EISs) was published 


in FR dated April 7, 2006 (71 FR 17845). 


Draft EISs 


EIS No. 20060352, ERP No. D-COE- 
K39099-CA, Berth 97-109 Container 
Terminal Project, Proposed New 
Wharves, Dredging Backlands 
Development, Improvements to the 
Terminal Entrance, and Bridges 


Connecting Berths 97-109 with Berths 


121-131, Port of Los Angeles, Los 

Angeles, CA. 

Summary: EPA expressed 
environmental concern about air 
quality, noise, and visual impacts, and. 


requested additional mitigation 
measures to reduce the above impacts. 


Rating EC2 


EIS No. 20060376, ERP No. D-FHW-— 
L59002—AK, Knik Arm Crossing 
Project, To Provide Improved Access 
between the Municipality of 
Anchorage and Matanuska-Susitna 
Borough, AK. 

Summary: EPA has environmental 
objections to the proposed project 
because of potential impacts to aquatic 
resources, critically depleted beluga 
whales, and essential fish habitat. EPA 
also objects to the unmitigated 
environmental and socio-economic 
effects on the Mat-Su Borough, the 
Tribes, and the citizenry at large from 
potential dispersed development. EPA 
recommends the development of 
additional alternatives for 
consideration. 


Rating EO2 


EIS No. 20060438, ERP No. D-VAD— 
K11116—CA, Fort Rosecrans National 
Cemetery Annex, Construction and: 
Operation, Located at Marine Corps 
Air Station (MCAS) Miramar, Point 
Loma, San Diego County, CA. 
Summary: EPA expressed 

environmental concerns about impacts 

to biological resources; and 
recommended additional compensation 
be provide for these impacts. 


Rating EC2 


EIS No. 20060411, ERP No. DS—COE- 
G11035-00, PROGRAMMATIC—Fort 
Bliss Texas and New Mexico Mission 
and Master Plan, To Modify Current 
Land Use, EL Paso, TX and Dona Ana 
and Otero Counties, NM. 

Summary: EPA does not object to the 
preferred alternative. 


Rating LO 


EIS No. 20060436, ERP No. DS-FHW- 
F40430-IN, U.S.-31 Kokomo Corridor 
Project, Updated Information on 
Alternative J, Transportation 


Improvement between IN—26 and U.S. 


35 Northern Junction, City of Kokomo 
and Center Township, Howard and 
Tipton Counties, IN. 

Summary: EPA has environmental 
concerns about the newly evaluated 
alternative because of potential impacts 
to wetlands, streams and water quality, 
drinking water supplies, upland forest 
and wildlife habitat. 


Rating EC2 


EIS No. 20060464, ERP No. DS—AFS- 
J65440—-MT, Northeast Yaak Project, 
Additional Documentation of 
Cumulative Effects Analysis, 


Proposed Harvest to Reduce Fuels in 


Old Growth, Implementation, Kootena 
National Forest, Three Rivers Ranger | 


District, Lincoln County, MT. 

Summary: EPA supports project 
objectives to reduce impacts of roads on 
streams and fisheries, and wildlife as 
well as and implementation of road 
restoration work; however, EPA 
continues to have concerns about a 
proposed road opening to motorized 
travel with potential adverse impacts to 
water quality and wildlife habitat. 


Rating EC2 

Final EISs 

EIS No. 20060005, ERP No. F~-BLM— 
J02047—WY, Jonah Infill Drilling 
Project, Propose to Expand ~ 
Development of Natural Gas Drilling, 
Sublette County, WY. 
Summary: EPA’s concerns about 


impacts to air quality, water quality, and 


riparian habitat were addressed; 

therefore, EPA does not object to the 

proposed action. 

EIS No. 20060389, ERP No, F-AFS— 
K65299-CA, Slapjack Project, Protect 


Rural Communities from Fire Hazards 


by Constructing Defensible Fuel 
Profile Zones (DFPZS), Feather River 
Ranger District, Plumas National 
Forest, Butte and Yuba Counties, CA. 
Summary: EPA continues to have 
environmental concerns about 
cumulative watershed effects. In 
addition, we suggest including closure 
and decommissioning of roads not 
likely to be designated in the OHV that 
are impacting water quality. EPA also 
suggest the ROD include less disturbing 
logging methods and modification of 
Defensible Fuel Profile Zone (DFPZ) 
design to minimize additional soil 
disturbance to the maximum extent 
feasible. 
EIS No. 20060407, ERP No. F-NPS-— 


L65492—WA, Ebey’s Landing National 


Historical Reserve General 

Management Plan, Implementation, 

Town of Coupeville, Island County, 

WA. 

Summary: No formal comment letter 
sent to the preparing agency. 

EIS No. 20060432, ERP No. F-NRC- 
F06029—MI, GENERIC—License 
Renewal of Nuclear Plants, 
Supplement 27 to NUREG-1437, 
Regarding Palisade Nuclear Plant 


(TAC NO. MC6434), Located in Covert 


Township, Van Buren County, MI. 
Summary: EPA continues to have 


environmental concern about methods 


and documentation related to risk 
estimates. 
EIS No. 20060435, ERP No. F-COE-— 


K39097—AZ, Rio Salado Oeste Project, 
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Ecosystem Restoration along the Salt 

River, City of Phoenix, Maricopa 

County, AZ. 
Summary: No formal comment letter 
was sent to the preparing agency. 

EIS No. 20060442, ERP No. F-BLM— 
L65500-ID, Coeur d’Alene Resource 
Management Plan, Implementation, 
Benewah, Bonner, Boundary, 
Kootenai and Shoshone Counties, ID. 
Summary: No formal comment letter 

‘was sent to the preparing agency. 

EIS No. 20060448, ERP No. F-TVA- 
E39057-00, Nolichucky Reservoir 
Flood Remediation Project, To 
Identify and Evaluate Ways to 
Address Flooding Effects of 
Nolichucky Dam and the 
Accumulated Sediment in Nolichucky 
Reservoir on Land and Property Not 
Owned by the Federal Government, 
NPDES Permit and U.S. COE Section 
404 Permit, Cocke, Greene, Hamblen, 
Jefferson, Unicoi, Washington 
Counties, TN and Avery, Mitchell, 
Yancey Counties, NC. 

Summary: EPA expressed 
environmental concern because the 
preferred No Action Alternative would 
maintain current wetlands in the 
reservoir, and it would not improve 
reservoir values or reduce flooding of 
private lands. EPA recommends that the 
ROD provide additional rationale on 
TVA’s preference for Alternative A. 
EIS No. 20060453, ERP No. F-FHW- 

K40252-CA, Willits Freeway Bypass 

Project, Construction and Operation 

of a New Segment of U.S. 101, COE 

Section 404 Permit, NPDES Permit 

and Endangered Species Act 

(Incidental Take Permit), City of 

Willits, Mendocino County, CA. 

Summary: EPA continues to have 
environmental concerns about impacts 
to aquatic resources, and recommends 
that FHWA consult with resource and 
regulatory agencies during the 
development of the final mitigation 
plan. 
EIS No. 20060456, ERP No. F-IBR- 

K28031-CA, Contra Costa Water 

District Alternative Intake Project, To 

Protect and Improve the Quality of 

Water Deliver to Untreated and 

Treated-Water Customers, Contra 

Costa County, CA. 

Summary: No formal comment letter 
was sent to the preparing agency. 

EIS No. 20060458, ERP No. F-AFS— 
J65462-00, Custer National Forest 
Weed Management, To Implement 
Specific Invasive Weed Treatments, 
Carbon, Stillwater, Sweetgrass, Park, 
Powder River, Rosebud and Carter 
Counties, MT and Harding County, 
SD. 


Summary: EPA ‘does not object to the 
proposed action and supports the 
expanded integrated weed management 
program. 

EIS No. 20060496, ERP No. F-SFW- 
E99015—AL, Gulf Highlands 
Condominium and Beach Club West 
Residential/Recreational 
Condominium Projects, Application 

for Two Incidental Take Permits for 


the Construction and Occupancy, Fort 


Morgan Peninsula, Baldwin County, 
AL. 
Summary: EPA does not object to the 
preferred alternative. 
Dated: December 19, 2006. 
Robert W. Hargrove, 
Director, NEPA Compliance Division, Office 
of Federal Activities. 
{FR Doc. E6-21971 Filed 12-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[ER-FRL-6682-3] 


Environmental Impact Statements; 
Notice of Availability 


Responsible Agency: Office of Federal 


Activities, General Information (202) 
564-7167 or http://www.epa.gov/ 
compliance/nepa/. 


Weekly receipt of Environmental Impact 
Statements Filed 12/11/2006 Through 


12/15/2006 Pursuant to 40 CFR 
1506.9. 

EIS No. 20060513, Final EIS, AFS, CO, 
Arapahoe Basin 2006 Improvement 
Plan, Enhancing the Recreational 
Experience Addressing Lifts, Parking, 
and Terrain Network, Montezuma 
Bowl, Implementation, U.S. Army 


COE 404 Permit, White River National 


’ Forest, Summit County, CO, Wait 
Period Ends: 01/22/2007, Contact: 
Peech Keller 970-262-3495. 

EIS No. 20060514, Draft EIS, NPS, CA, 
Big Lagoon Wetland and Creek 
Restoration Project, To Restore a 
Functional, Self-Sustaining 
Ecosystem, including Wetland, 
Riparian, and Aquatic Components, 
Golden Gate National Area, Muir 
Beach, Marin County, CA, Comment 
Period Ends: 03/07/2007, Contact: 
Steve Ortega 415-561-4841. 

EIS No. 20060515, Final EIS, FHW, NY, 
NY-17 Parksville/SH-5223, Liberty- 
County Line, Part 1 Construction and 
Reconstruction to Interstate 
Standards, Funding and U.S. Army 
COE Permit Issuance, Town of 
Liberty, Sullivan County, NY, Wait 
Period Ends: 01/22/2007, Contact: 
Robert E. Arnold 518-472-3616. 


EIS No. 20060516, Final EIS, AFS, UT, 
Reissuance of 10-Year Term Grazing 
Permits to Continue Authorize 
Grazing on Eight Cattle Allotments, 
Permit Reissuing, Beaver Mountain 
Tushar Range, Millard, Piute, 
Garfield, Beaver and Iron Counties, 
UT, Wait Period Ends: 01/22/2007, 
Contact: Dave Grider 435-865-3731. 

EIS No. 20060517, Final EIS, UAF, HI, 
Hickam Air Force Base and Bellows 
Air Force Station, 15th Airlift Wing, 
Housing Privatization Phase II, To 
Transfer the Remaining Housing 
Units, and Associated Infrastructure 
to Selected Offeror, O’ahu, HI, Wait 
Period Ends: 01/22/2007, Contact: 
Ron Lanier 808-449-1584 Ext. 238. 

EIS No. 20060518, Draft EIS, FHW, IN, 
I-69 Evansville to Indianapolis 
Project, I-69 Tier 2 Section 1: 
Evansville to Oakland City, from 1-64 
to IN-64, U.S. Army COE Section 404 
Permit, Gibson and Warrick Counties, 
IN, Comment Period Ends: 02/20/ 
2007 Contact: Anthony DeSimone 
317-226-5307. 

EIS No. 20060519, Final EIS, AFS, MT, 
Gallatin National Forest, Proposed 
Travel Management Plan, 
Implementation, Forest Land and 
Resource Management, Madison, 
Gallatin, Park, Meagher, Sweetgrass 
and Carbon Counties, MT, Wait 
Period Ends: 01/22/2007, Contact: 
Steve Christiansen 406-587-6750. 

EIS No. 20060520, Final EIS, AFS, UT, 
Fishlake National Forest Off-Highway 
Vehicle Route Designation Project, 
Proposes to Designate a System of 
Motorized Road, Trails, and Areas to 
Revise and Update the Existing 
Motorized Travel Plan, UT, Wait 
Period Ends: 01/22/2007, Contact: 
Dale Deiter 435-896-1007. 


EIS No. 20060521, Draft EIS, NRC, VT, 


Generic—License Renewal of Nuclear 
Plants, Supplement 30 to 
NUREG1437, Regarding Vermont 
Yankee Nuclear Power Station, 
Vernon, VT, Comment Period Ends: 
03/07/2007, Contact: Richard L. 
Emch, Jr. 301-415-1590. 


EIS No. 20060522, Second Final 


Supplement, COE, FL, Cape Sable 
Seaside Sparrow Protection, Interim 
Operation Plan (IOP), Additional 
Information Alternative 7, Providing 
Additional Flood Control Capacity, 
Implementation, Everglades National 
Park, Miami-Dade County, FL, Wait 
Period Ends: 02/05/2007, Contact: 
Jonathan D. Moulding 904-232-2286. 


EIS No. 20060523, Second Draft 


Supplement, COE, FL, Herbert Hoover 
Dike Major Rehabilitation Project, To 
Reconstruct and Rehabilitate Reach 2 
and 3, Supplement to the 1999 Draft 
EIS, Palm Beach, Glades and Martin 
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Counties, FL, Comment Period Ends: 
02/05/2007, Contact: Nancy Allen 
904—232-—3206. 

EIS No. 20060524, Final EIS, NRC, VA, 
Early Site Permit (ESP) at the North 
Anna Power Station ESP Site (TAC 
No. MC1128), New and Updated 
Information, Construction and 
Operation, NUREG—1811, Louisa 
County, VA, Wait Period Ends: 01/22/ 
2007, Contact: Jack K. Cushing 301-— 
415-1424. 

EIS No. 20060525, Final EIS, COE, MN, 
East Reserve Project, Construct and 
Operate an Open Pit Taconite Mine 
between the Towns of Biwabik and 
McKinley, St. Louis County, MN, 
Wait Period Ends: 01/22/2007, 
Contact: Jon K. AhIness 651—290-— 
5381. 


Amended Notices 


EIS No. 20060408, Draft EIS, FAA, NM, 
Taos Regional Airport (SKX) Airport 
Layout Plan Improvements, 
Construction and Operation, Town of 
Taos, Taos County, NM, Comment 
Period Ends: 01/10/2007, Contact: 
Joyce M. Porter 817-222-5644 
Revision of FR Notice Published 10/ 
13/2006: Extending Comment Period 
from 11/27/2006 to 01/10/2007. 

EIS No. 20060505, Draft EIS, NOA, 00, 
South Atlantic Snapper Grouper 
Fishery, Amendment 14 to Establish 
Eight Marine Protected Areas in 
Federal Waters, Implementation, 
South Atlantic Region, Comment 
Period Ends: 01/29/2007, Contact: 
Roy E. Crabtree 727-824-5305. 
Revision to FR Notice Published 12/ 
15/2006: Correction to Contact Person 
Name and Telephone Number. 

Dated: December 19, 2006. 

Robert W. Hargrove, 

Director, NEPA Compliance Division, Office 

of Federal Activities. 

[FR Doc. E6—21972 Filed 12-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[EPA-HQ—OPP-2006-0847; FRL-8102-8] 


Colorado State Pian for Certification of 
Applicators of Restricted Use 
Pesticides; Notice of Availability 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of intent to approve, on 
a contingent basis. 


SUMMARY: The State of Colorado has 
submitted to EPA several statutory, 
regulatory, and programmatic 
amendments to its State Plan for 


Certification and Training of 
Applicators of Restricted Use Pesticides 
(RUPs). The amended State Plan 
provides details for the certification of 
both private and commercial pesticide 
applicators and subsequent enforcement 
of pesticide laws and regulations 
pursuant to the Colorado Pesticide 
Applicators’ Act. EPA is currently 
responsible for certifying private 
applicators of RUPs in Colorado, while 
the Colorado Department of Agriculture 
is responsible for certifying commercial 
applicators of RUPs. EPA approval of 
Colorado’s amended State Plan will 
allow Colorado to assume regulatory 
authority for certification of both private 
and commercial applicators of RUPs. In 
addition, the amended State Plan adds 
three new commercial pesticide 
applicator subcategories: Metam-sodium 
for sewer root control; wood 
preservation and wood products 
treatment; and interior plant pest 
control. Notice is hereby given of the 
intention of the Regional Administrator, 
Region VIII, to approve the revised Plan 
for the Certification of Applicators of 
Restricted Use Pesticides on a 
contingency basis, as provided at 40 
CFR 171.7(b)(1)(ii). Approval of the 
amended State Plan is contingent upon 
the promulgation of revised State Rules 
and Regulations pertaining to the 
Administration and Enforcement of the 
Colorado Pesticide Applicators’ Act on 
January 1, 2007. EPA is soliciting 
comments on the proposed 
amendments. 


DATES: Comments must be received on 
or before January 22, 2007. 


ADDRESSES: Submit your comments, 
identified by docket identification (ID) 
number by 
one of the following methods: 

e Federal eRulemaking Portal: 
http://www. regulations.gov. Follow the 
on-line instructions for submitting 
comments. 

e Mail: Office of Pesticide Programs 
(OPP) Regulatory Public Docket (7502P), 
Environmental Protection Agency, 1200 
Pennsylvania Ave., NW., Washington, 
DC 20460-0001. 

e Delivery: OPP Regulatory Public 
Docket (7502P), Environmental 
Protection Agency, Rm. S-4400, One 
Potomac Yard (South Building), 2777 S. 
Crystal Drive, Arlington, VA. Deliveries 
are only accepted during the Docket’s 
normal hours of operation (8:30 a.m. to 
4 p.m., Monday through Friday, 
excluding legal holidays). Special 
arrangements should be made for 
deliveries of boxed information. The 
Docket telephone number is (703) 305- 
5805. 


Instructions: Direct your comments to 
docket ID number EPA—HQ—OPP-—2006-— 
0847. EPA’s policy is that all comments 
received will be included in the docket 
without change and may be made 
available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through regulations.gov or e- 
mail. The Federal regulations.gov 
website is an ‘“‘anonymous access” 
system, which means EPA will not 
know your identity or contact 


information unless you provide it in the © 


body of your comment. If you send an 
e-mail comment directly to EPA without 
going through regulations.gov, your e- 
mail address will be automatically 
captured and included as part of the 
comment that is placed in the docket 
and made available on the Internet. If - 
you submit an electronic comment, EPA 
recommends that you include your 
name and other contact information in 
the body of your comment and with any 
disk or CD-ROM you submit. If EPA 
cannot read your comment due to 
technical difficulties and cannot contact 
you for clarification, EPA may not be 
able to consider your comment. 
Electronic files should avoid the use of 
special characters, any form of 
encryption, and be free of any defects or 
viruses. 


Docket: All documents in the docket 
are listed in the docket index. Although 
listed in the index, some information is 
not publicly available e.g., CBI or other 
information whose disclosure is 
restricted by statute. Certain other 
material, such as copyrighted material, 
is not placed on the Internet and will be 
publicly available only in hard copy 
form. Publicly available docket 
materials are available either in the 
electronic docket athttp:// 
www.regulations.gov, or, if only 
available in hard copy, at the OPP 
Regulatory Public Docket in Rm. S-4400, 
One Potomac Yard (South Building), 
2777 S. Crystal Drive, Arlington, VA. 
The hours of operation of this Docket 
Facility are from 8:30 a.m. to 4 p.m., 
Monday through Friday, excluding legal 
holidays. The Docket telephone number 
is (703) 305-5805. 


FOR FURTHER INFORMATION CONTACT: Peg 
Perreault, Pollution Prevention, 
Pesticides, and Toxics Program (8P— 
P3T), 999 18th St., Suite 200, Denver, 
CO 80202-2466; telephone number: 
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(303) 312-6286; e-mail address: 
perreault.peg@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. General Information 


A. Does this Action Apply to Me? 


This action is directed to the public 
in general. This action may, however, be 
of interest to those involved in 
agriculture and anyone involved with 
the distribution and application of 
pesticides for agricultural purposes. 
Others involved with pesticides in a 
non-agricultural setting may also be 
affected. In addition, it may be of 
interest to others, such as, those persons 
who are or may be required to conduct 
testing of chemical substances under the 
Federal Food, Drug, and Cosmetic Act 
(FFDCA), or the Federal Insecticide, 
Fungicide, and Rodenticide Act 
(FIFRA). Since other entities may also 
be interested, the Agency has not 
attempted to describe all the specific 
entities that may be affected by this 
action. If you have any questions 
regarding the applicability of this action 
to a particular entity, consult the person 
listed under FOR FURTHER INFORMATION 
CONTACT. 


B. What Should I Consider as I Prepare 
My Comments for EPA? 


1. Submitting CBI. Do not submit this 
information to EPA through 
regulations.gov or e-mail. Clearly mark 
the part or all of the information that 
you claim to be CBI. For CBI 
information in a disk or CD ROM that 
you mail to EPA, mark the outside of the 
disk or CD.ROM as CBI and then 
identify electronically within the disk or 
CD ROM the specific information that is 
claimed as CBI. In addition to one 
complete version of the comment that 
includes information claimed as CBI, a 
copy of the comment that does not 
contain the information claimed as CBI 
must be submitted for inclusion in the 
public docket. Information so marked 
will not be disclosed except in 
accordance with procedures set forth in 
40 CFR part 2. 

2. Tips for preparing your comments. 

When submitting comments, remember 
to: 
i. Identify the document by docket ID 
number and other identifying 
information (subject heading, Federal 
Register date and page number). 

ii. Follow directions. The Agency may 


ask you to respond to specific questions | 


or organize comments by referencing a 
Code of Federal Regulations (CFR) part 
or section number. 

iii. Explain why you agree or disagree; 
suggest alternatives and substitute 
language for your requested changes. 


iv. Describe any assumptions and 
provide any technical information and/ 
or data that you used. 


v. If you estimate potential costs or 
burdens, explain how you arrived at 
your estimate in sufficient detail to 
allow for it to be reproduced. 


vi. Provide specific examples to 
illustrate your concerns and suggest 
alternatives. 

vii. Explain your views as clearly as 
possible, avoiding the use of profanity 
or personal threats. 


viii. Make sure to submit your 
comments by the comment period 
deadline identified. In addition to the 
sources listed in this unit, you may 
obtain copies of the amended Colorado 
Certification Plan, other related 
documents, or additional information by 
contacting: 


1. Peg Perreault at the address listed 
under FOR FURTHER INFORMATION 
CONTACT. 


2. John Scott, Colorado Department of 
Agriculture, 700 Kipling St., Suite 4000, 
Lakewood, CO 80215; telephone 
number: (303) 239-4178; e-mail address: 
John.Scott@ag.state.co.us. 


3. Richard Pont, Field and External 
Affairs Division (7506C), Office of 
Pesticide Programs, Environmental 
Protection Agency, 1200 Pennsylvania 
Ave., NW., Washington, DC 20460- 
0001; telephone number: (703) 305- 
6448; e-mail address: 
pont.richard@epa.gov. 


II. What Action is the Agency Taking? 


EPA has reviewed the revised 
Colorado Certification Plan and has 
determined that it complies with FIFRA 
and its implementing regulations at 40 
CFR part 171. Accordingly, the Agency 
is announcing its intent to approve the 
amended State Plan on a contingency 
basis pending promulgation of revised 
Colorado Rules and Regulations 
Pertaining to the Administration and 
Enforcement of the Colorado Pesticide 
Applicators’ Act on January 1, 2007, and 
is seeking public comment. ~ 


List of Subjects 


Environmental protection, Education, 
Pests and pesticides. 


Dated: December 5, 2006. 


Robert E. Roberts, 


Regional Administrator, Region VIII. 
[FR Doc. E6-21973 Filed 12-21-06; 8:45 am] 


BILLING CODE 6560-50-S 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-8260-3; Docket ID No. EPA-HQ—ORD-— 
2006-0838] 


Draft Toxicological Reviews of 
Polybrominated Dipheny! Ethers 
(PBDEs): In support of the Summary 
information in the Integrated Risk 
Information System (IRIS) 


AGENCY: Environmental Protection 
Agency (EPA). 

ACTION: Notice of External Peer-Review 
Panel Meeting and Public Comment 
Period. 


SUMMARY: EPA is announcing that the 
Oak Ridge Institute of Science and 
Education (ORISE), under an 
Interagency agreement between the 
Department of Energy and EPA, will 
convene an independent panel of 
experts and organize and conduct an 
external peer-review workshop to 
review the external review draft 
documents titled, “Toxicological 
Review of TetraBDE (BDE-47): In 
Support of Summary Information in the 
Integrated Risk Information System 
(IRIS) (NCEA—S—2537); ““Toxicological 
Review of PentaBDE (BDE-99): In 
Support of Summary Information in the 
Integrated Risk Information System 
(IRIS)’’ (NCEA—S—2538); “Toxicological 
Review of HexaBDE (BDE-153): In 
Support of Summary Information in the 
Integrated Risk Information System 
(IRIS) (NCEA—S—2539); and 
“Toxicological Review of DecaBDE 
(BDE-—209): In Support of Summary 
Information in the Integrated Risk 
Information System (IRIS)’” (NCEA-S— 
2540). The EPA also is announcing a 
public comment period for the external 
review draft documents. 

The public comment period and the 
external peer-review workshop are 
separate processes that provide 
opportunities for all interested parties to 
comment on the document. In addition 
to consideration by EPA, all public 
comments submitted in accordance with 
this notice will also be forwarded to 
ORISE for consideration by the external 
peer-review panel prior to the 
workshop. 

EPA is releasing these draft — 
documents solely for the purpose of pre- 
dissemination peer review under 
applicable information quality 
guidelines. These documents have not 
been formally disseminated by EPA. 
They do not represent and should not be 
construed to represent any Agency 
policy or determination. ORISE invites 
the public to register to attend this 
workshop as observers. In addition, 
ORISE invites the public to give brief 


- 
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’ oral comments at the workshop 
regarding the draft documents under 
review. The draft documents and EPA’s 
peer-review charge are available via the 
Internet on NCEA’s home page under 
the Recent Additions and the 
Publications menus at http:// 
www.epa.gov/ncea. When finalizing the 
draft documents, EPA will consider 
ORISE’s report of the comments and 
recommendations from the external 
peer-review workshop and any public 
comments that EPA receives in 
accordance with this notice. 


DATES: The external peer-review panel 
workshop will begin on February 22, 
2007, at 9 a.m. and end at 4 p.m. The 
public comment period begins 
December 22, 2006 and ends February 5, 
2007. Technical comments should be in 
writing and must be received by EPA by 
February 5, 2007. Comments from the 
public received by this date will be 
submitted to the external peer-review 
panel prior to the workshop. 


ADDRESSES: The external peer-review 
workshop will be held at The American 
Geophysical Union, 2000 Florida 
Avenue NW., Washington, DC, 20009- 
1277. ORISE is organizing, convening, 
and conducting the peer-review 
workshop. To attend the workshop, 
register by February 8, 2007, via the 
Internet at http://www.orau.gov/pbde. 
You may also register by calling ORISE 
at 865-576-2922, sending a facsimile to 
865-241-3168, or sending an e-mail to 
Margaret Lyday at lydaym@orau.gov. 
You must register by February 8, 2007, 
if you wish to provide brief oral 
comments at the workshop. 

The draft documents, Toxicological 
Review of TetraBDE (BDE-47): In 
Support of Summary Information in the 
Integrated Risk Information System 
(IRIS); PentaBDE (BDE-99): In Support 
of Summary Information in the 
Integrated Risk Information System 
(IRIS); HexaBDE (BDE-153): In Support 
of Summary Information in the 
Integrated Risk Information System 
(IRIS); and DecaBDE (BDE-209): In 
Support of Summary Information in the 
Integrated Risk Information System © 
(IRIS), are available via the Internet on 
the National Center for Environmental 
Assessment’s (NCEA) home page under 
the Recent Additions and the 
Publications menus at http:// 
www.epa.gov/ncea. A limited number of 
paper copies are available from NCEA’s 
Technical Information Staff. Please 
contact the Technical Information Staff 
by telephone at 202-564-3261 or by 
facsimile at 202-565-0050. If you are 


requesting a paper copy, please provide 
your name, mailing address, and the | 


document title. Copies are not available 
from ORISE. 

Comments may be submitted 
electronically via www.regulations.gov, 
by mail, by facsimile, or by hand 
delivery/courier. Please follow the 
detailed instructions as provided in the 
SUPPLEMENTARY INFORMATION section of 


‘this notice. 


FOR FURTHER INFORMATION CONTACT: acd 
information on the peer review 
workshop, contact Margaret Lyday, 
ORISE, by mail at P.O. Box 117, MS 17, 
Oak Ridge, TN 37831-0117; by phone at 
865-576-2922; by facsimile at 865—241- 
3168; or by e-mail at Jydaym@orau.gov. 

For information on the public 
comment period, contact the Office of 
Environmental Information Docket; by 
phone at 202-566-1752; by facsimile at 
202-566-1753; or by e-mail at 
ORD.Docket@epa.gov. 

If you have questions about the 
document, contact Samantha J. Jones, 
IRIS Staff, National Center for 
Environmental Assessment, by mail at 
U.S. EPA (8601D), 1200 Pennsylvania 
Avenue, NW., Washington, DC 20460; 
by phone at 202-564-2060; by facsimile 
at 202-565-0075; or by e-mail at 
jones.samantha@epa.gov. 


SUPPLEMENTARY INFORMATION: 


I. Summary of Information About the 
Integrated Risk Information System 
(IRIS) 


IRIS is a database that contains 
potential adverse human health effects 
information that may result from 
chronic (or lifetime) exposure to specific 
chemical substances found in the 
environment. The database (available on 
the Internet at http://www.epa.gov/iris) 
contains qualitative and quantitative 
health effects information for more than 
500 chemical substances that may be 
used to support the first two steps 
(hazard identification and dose- 
response evaluation) of a risk 
assessment process. When supported by 
available data, the database provides 
oral reference doses (RfDs) and 
inhalation reference concentrations 
(RfCs) for chronic health effects, and 
oral slope factors and inhalation unit - 
risks for carcinogenic effects. Combined 
with specific exposure information, 
government and private entities can use 
IRIS to help characterize public health 
risks of chemical substances in a site- 
specific situation and thereby support 
risk management decisions designed to 
protect public health. 


II. Workshop Information 


Members of the public may attend the 
workshop as observers, and there will 
be a limited time for comments from the 


public. Please let ORISE know if you 
wish to make oral comments during the 


’ workshop prior to the meeting. Space is 


limited, and reservations will be 
accepted on a first-come, first-served 
basis. 


III. How to Submit Technical 
Comments to the Docket at 
www.regulations.gov 

Submit your comments, identified by 
Docket ID No. EPA—HQ—ORD 2006- 
0838 by one of the following methods: 

e http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

e E-mail: ORD.Docket@epa.gov. 

e Fax: 202-566-1753. 

e Mail: Office of Environmental 
Information (OEI) Docket (Mail Code: 
2822T), U.S. Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460. The phone 
number is 202-566-1752. 

e Hand Delivery: The OEI Docket is 
located in the EPA Headquarters Docket 
Center, EPA West Building, Room 3334, 
1301 Constitution Ave., NW., 
Washington, DC. The EPA Docket 
Center Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Monday 
through Friday, excluding legal 
holidays. The telephone number for the 
Public Reading Room is 202-566-1744. 
Such deliveries are only accepted 
during the Docket’s normal hours of 
operation, and special arrangements 
should be made for deliveries of boxed 
information. Consult EPA’s Web site at 
http://www.epa.gov/epahome/ 


dockets.htm for current information on - 


docket operations, locations and 
hone numbers. 

If you provide.comments by mail or 
hand delivery, please submit one 
unbound original with pages numbered 
consecutively, and three copies of the 
comments. For attachments, provide an 
index, number-pages consecutively with 
the comments, and submit an unbound 
original and three copies. 


Instructions: Direct your comments to 


Docket ID No. EPA-HQ-ORD-2006-— 
0838. Please ensure that your comments 
are submitted within the specified 
comment period. Comments received 
after the closing date will be marked 
“late,” and may only be considered if 
time permits. It is EPA’s policy to 
include all comments it receives in the 
public docket without change and to 
make the comments available online at 
http://www.regulations.gov, including 
any personal information provided, 
unless a comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 


whose disclosure is restricted by statute. 


Do not submit information that you 


| 
| 


| 
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consider to be CBI or otherwise 
protected through www.regulations.gov 
or e-mail. The www.regulations.gov 
Web site is an “‘anonymous access” 
system, which means EPA will not 
know your identity or contact 
information unless you provide it in the 
body of your comment. If you send an 
e-mail comment directly to EPA without 
going through www. regulations.gov, 
your e-mail address will be F 
automatically captured and included as 
part of the comment that is placed in the 
public docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD-ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. For additional information 


about EPA’s public docket visit the EPA | 


Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 

Docket: Documents in the docket are 
listed in the www. regulations.gov 
index. Although listed in the index, 
some information is not publicly 
available, e.g. CBI or other information 
whose disclosure is restricted by statute. 
Certain other materials, such as — 
copyrighted material, are publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically in 
www.regulations.gov or in hard copy at 
the OEI Docket in the EPA Headquarters 
Docket Center. 


Dated: December 14, 2006. 
George Alapas, 


Deputy Director, National Center for 
Environmental Assessment. 


(FR Doc. E6—21969 Filed 12—21—06; 8:45 am] 
BILLING CODE 6560-50-P 


ENVIRONMENTAL PROTECTION 
AGENCY 


[FRL-8260-2; Docket ID No. EPA-HQ—ORD-— 
2006-0950] 


Integrated Risk Information System 
(IRIS); Request for Chemical 
Substance Nominations for 2007 
Program 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Request for chemical substanc 
nominations for the IRIS 2007 program. 


SUMMARY: The Integrated Risk 
Information System (IRIS) is an 


Environmental Protection Agency (EPA) 
database that contains EPA’s scientific 
positions on human health effects that 
may result from exposure to chemical 
substances in the environment. EPA is 
soliciting public nominations for 
chemical substances for its 2007 agenda. 
EPA invites the public to submit 
nominations for substances to be 
considered for an assessment or 
reassessment in its IRIS Program in 
accordance with the instructions 
provided at the end of this notice. 
DATES: Nominations must be submitted 
within 30 days of the publication of this 
notice. The 30-day period begins 
December 22, 2006 and ends January 22, 
2007. 

ADDRESSES: Nominations may be 
submitted electronically via 
www.regulations.gov, by mail, by 
facsimile, or by hand delivery/courier. 
Please follow the detailed instructions 
provided in the SUPPLEMENTARY 
INFORMATION section of this notice. 

FOR FURTHER INFORMATION CONTACT: For 
information on the IRIS Program, 
contact Abdel Kadry, Ph.D., Program 
Director, National Center for 
Environmental Assessment (mail code 
8601D), Office of Research and 
Development, U.S. Environmental 
Protection Agency, Washington, DC 
20460, or call (202) 564-1645, or send 
electronic mail inquiries to: 
kadry.abdel@epa.gov. For general 
questions about access to IRIS or the 
content of IRIS, please call the IRIS 
Hotline at (301) 345-2870 or send 
electronic mail inquiries to 
hotline.iris@epa.gov. 


SUPPLEMENTARY INFORMATION: 
I. Background 


IRIS is an EPA database containing 
EPA consensus scientific positions on 
potential adverse human health effects 
that might result from exposure to 
chemical substances found in the 
environment. IRIS currently provides 
information on health effects associated 
with more than 500 chemical 
substances. The database includes 
chemical-specific summaries of 
qualitative and quantitative health 
information in support of the first two 
steps of the risk assessment process, i.e., 
hazard identification and dose-response 
evaluation. Combined with specific 
situational exposure assessment 
information, the information in IRIS 
may be used as a source in evaluating 
potential public health risks from 
environmental contaminants. 

EPA’s overall process for developing 
IRIS assessments consists of: (1) An 
annual Federal Register announcement 
of EPA’s IRIS agenda and call for 


scientific information from the public 
on selected chemical substances; (2) a 
search of the current literature; (3) 
development of draft health assessments 
and IRIS summaries; (4) peer review 
within EPA and the Federal 
Government; (5) external peer review; 
(6) management approval; (7) 
preparation of final IRIS summaries and 
supporting documents; and (8) entry of 
summaries and supporting documents 
into the IRIS database. 


A. The IRIS Annual Agenda 


Each year, EPA develops a list of 
priority chemical substances and an 
annual agenda for the IRIS Program. 
EPA uses the following general criteria 
to set these priorities: (1) EPA statutory, 
regulatory, or program-specific 
implementation needs; (2) potential 
public health impact; (3) availability of 
new scientific information or 
methodology that might significantly 
change the current IRIS information; (4) 
interest to other levels of government or 
the public; and (5) availability of other 
scientific assessment documents such 
that only a modest additional effort 
would be needed to complete the review 
and documentation for IRIS. The 
decision to assess any given substance 
depends on available EPA resources. 
Timing of EPA’s risk assessment 
guidance, guidelines, and science policy 
decisions may also play a role in 
deciding when the Agency has the 
appropriate methods to assess a 
chemical substance. 

EPA continues to build and update 
the IRIS database by addressing the 
foremost user needs, as expressed by 
EPA, other federal agencies, and the 
public. EPA also works toward updating 
all assessments in the database where 
new scientific information is available 
to do so. 

EPA is currently conducting the 
following 80 assessments. Unless 
otherwise noted, EPA expects to assess 
noncancer and cancer endpoints for 
each substance. For all endpoints 
assessed, EPA intends to develop both 
qualitative and quantitative assessments 
if adequate data are available to support 
those assessments. 


Substance name CAS no. 


75-07-0 
107-02-8 


Acetaldehyde 

Acrolein (acute expo- 
sure duration). 

Acrylamide 

Acrylonitrile 

Aldicarb afid aldicarb 
sulfoxide. 

Aldicarb sulfone 

Arsenic, inorganic 

Asbestos (noncancer 
and cancer effects). 


7906-1 
107-13-1 


1646-884 
7440-38-2 
1332-21-4 
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CAS no. 


Substance name CAS no. 


1,3-Dichlorobenzene 


1,4-Dichlorobenzene 


cis-1,2- 


(cancer effects). 
Ethylene oxide (acute 
exposure duration). 


(acute exposure 
duration). 


Naphthalene 
Nickel (soluble salts) 
Nitrobenzene 


71-43-2 


50-32-8 
7440—-41-7 


108-86-1 
85-68-7 
7440-43-9 
56-23-5 
1306-38-3 


156~60-5 
103-23-1 
117-81-7 
123-91-1 
64-17-5 
637-92-3 
100-414 
107-06-2 
111-76-2 
75-21-8 
75-21-8 
50-00-0 


87-68-3 
77-474 


67-72-1 
121-82-4 


591-78-6 
74-90-8 
7783-064 


67-63-0 


143-50-0 
67-56-1 
1634-044 


75-09-2 


2385-85-5 
91-20-3 
[N.A.-various] 
98-95-3 - 
[N.A.-various] 
87-86-5 
3825-26-1 


Perfluorooctane 2795-39-3 
sulfonate—potas- 
sium salt. 

Phosgene (acute ex- 


posure duration). 


| 7544-5 


7440-06—-4 
Polybrominated di- 
phenyl ethers 
(PBDEs) 
-tetraBDE 5436-—43-1 
60348-60-9 
68631—49-2 
1163-19-5 
1336-36-3 


-hexaBDE 


Polychlorinated 
biphenyls (PCBs). 

Propionaldehyde 

Refractory ceramic fi- 
bers. 


123-38-6 
[N.A.] 


100—42-5 
1746-01-6 
79-34-5 


2,3,7,8-TCDD (dioxin) 
1,1,2,2- 
Tetrachloroethane. 
Tetrachioroethylene 
(perchloroethylene). 
Tetrahydrofuran 
Thallium 
Trichloroacetic acid ... 
1,1,1-Trichloroethane 
Trichloroethylene 
1,2,3- 
Trichloropropane. 
2,2,4- 
Trimethylpentane. 
Uranium compounds 
Vinyl acetate 


127-18-4 


109-99-9 
7440-28-0 
76-03-9 
71-55-6 
79-01-6 
96-184 


540-84—1 


7440-61-1 
108-05—-4 


B. Submission of Nominations for New 
Assessments for the 2007 IRIS Program 


Today’s notice invites voluntary 
public nominations for chemical 
substances not already listed in this 
notice. Nominations are most useful if 
they identify the nominator; including 
full name, title, affiliation, mailing 
address, e-mail address, and telephone 
number. 


II. How to Submit Nominations to the 
Docket at www.regulations.gov 


Submit your nominations, identified 
bv Docket ID No. EPA—HQ-ORD 2006-— 
0950 by one of the following methods: 

e http://www.regulations.gov: Follow 
the on-line instructions for submitting 
comments. 

e E-Mail: ORD.Docket@epa.gov. 

e Fax: (202) 566-1753. 

e Mail: Office of Environmental 
Information (OEI) Docket (Mail Code: 
2822T), U.S. Environmental Protection 
Agency, 1200 Pennsylvania Ave., NW., 
Washington, DC 20460. The phone 
number is (202) 566-1752. 

e Hand Delivery: The OEI Docket is 
located in the EPA Headquarters Docket 
Center, EPA West Building, Room 3334, 
1301 Constitution Ave., NW., 
Washington, DC. The EPA Docket 
Center Public Reading Room is open 
from 8:30 a.m. to 4:30 p.m., Eastern 


Standard Time (EST), Monday through 
Friday, excluding Federal holidays. The 
telephone number for the Public 
Reading Room is (202) 566-1744. Such 
deliveries are only accepted during the 
docket’s normal hours of operation, and 
special arrangements should be made 
for deliveries of boxed information. 

Consult EPA’s EPA Web site at http:// 
www.epa.gov/epahome/dockets.htm for 
current information on docket 
operations, locations and telephone 
numbers. 

If you provide nominations by mail or 
hand delivery, please submit one 
unbound original with pages numbered 
consecutively, and three copies of the 
nominations. For attachments, provide 
an index, number pages consecutively 
with the nominations, and submit an 
unbound original and three copies. 

Instructions: Direct your nominations 


‘to Docket ID No. EPA-HQ—ORD-2006- 


0950. Please ensure that your comments 
are submitted within the specified 
nomination period. Nominations 
received after the closing date will be 
marked “late,” and may only be 
considered if time permits. It is EPA’s 
policy to include all comments it 
receives in the public docket without 
change and to make the comments 
available online at http:// 
www.regulations.gov, including any 
personal information provided, unless a 
comment includes information claimed 
to be Confidential Business Information 
(CBI) or other information whose 
disclosure is restricted by statute. Do 
not submit information that you 
consider to be CBI or otherwise 
protected through www.regulations.gov 
or e-mail. The www.regulations.gov 
Web site is an “anonymous access”’ 
system, which means EPA will not 
know your identity or contact 
information unless you provide it in the 
body of your comment. If you send an 
e-mail comment directly to EPA without 
going through www.regulations.gov, 
your e-mail address will be 
automatically captured and included as 
part of the comment that is placed in the 
public docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 
information in the body of your 
comment and with any disk or CD-ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. For additional information 
about EPA’s public docket, visit the EPA 


77018 
Benzene (less-than- 
lifetime exposure 
durations). j 
Benzo(a)pyrene ......... ; 
Beryllium (cancer ef- 
fects). 
Butyl benzyl phthalate | 
Carbon tetrachloride 
Cerium and com- 
pounds. 
Chloroform (inhalation | 67-66-3 
route). 
Chlioroprene. .............. | 126-99-8 
Dibuty! phthalate ....... | 84-74-2 SHYTENE | 
1,2-Dichlorobenzene | 95-50-1 | 
106-46-7 
‘ 156-59-2 | i 
trans-1,2- 
Dichloroethylene. 
Di(2- 
ethyihexyl)adipate. 
Di(2-ethyihexy!) 
phthalate. 
1,4-Dioxane ................ 
Moher (ETRE). | 
ether 
Ethylbenzene ............ | 
Ethylene dichloride .... YO 
Ethylene glycol 
Ethylene oxide (can- | 
cer effects). 
Formaldehyde ........... 
Hexachlorobutadiene 
Hexachioro- 
cyclopentadiene 
Hexahydro-1,3,5- | 
trinitro-triazine 
(RDX). 
Hydrogen cyanide ..... 
Hydrogen sulfide 
{acute exposure 
duration). | 
Methyl tertiary-buty! 
ether (MTBE). | 
Methylene chloride 
(dichloromethane). | 
| 
| 
Pentachlorophenol .... 
Perfluorooctanoic 
| 
| 


Federal Register/Vol. 71, No. 246/ Friday, December 22, 2006 / Notices 


77019 


Docket Center homepage at http:// 
www.epa.gov/epahome/dockets.htm. 

Docket: Documents in the docket are 
listed in the www.regulations.gov 
index. Although listed in the index, 
some information is not publicly 
available, e.g., CBI or other information 
whose disclosure is restricted by statute. 
Certain other materials, such as 
copyrighted material, are publicly 
available only in hard copy. Publicly 
available docket materials are available 
either electronically in 
www.regulations.gov or in hard copy at 
the OEI Docket in the EPA Headquarters 
Docket Center. 


Dated: December 14, 2006. 
George Alapas, 


Deputy Director, National Center for 
Environmental Assessment. 


[FR Doc. E6—21970 Filed 12-21-06; 8:45 am] 
BILLING CODE 6560-50—-P 


ENVIRONMENTAL 
AGENCY 


Toxics Release Inventory—Decision To 
Maintain Existing Reporting Frequency 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: This notice announces EPA’s 
decision to maintain the annual 
reporting requirement for the Toxics 
Release Inventory (TRI). This 
announcement is being made in follow- 
up to an October 4, 2005, Federal 
Register notice that stated that EPA 
intended to explore potential 
approaches for modifying the TRI 
reporting frequency (70 FR 57871). The 
Agency has decided not to pursue any 
changes in the TRI reporting frequency. 
FOR FURTHER INFORMATION CONTACT: 
Suzanne Ackerman, 
ackerman.suzanne@epa.gov, 202—564— 
4355, Office of Public Affairs. 
SUPPLEMENTARY INFORMATION: The 
Emergency Planning and Community 
Right-to-Know Act (EPCRA), section 
313(i), requires EPA to notify Congress 
of its intent to modify the TRI reporting 
frequency, before initiating a 
rulemaking. 42 U.S.C. 11023(i). The 
Agency must delay the initiation of the 
rulemaking for at least 12 months, but 
no more than 24 months, after the date 
of the notification. 

On September 21, 2005, EPA notified 
Congress of its intent to explore 
potential approaches for modifying the 
reporting frequency for facilities that 
report to TRI. Alternate year reporting 
was one of the options that EPA 
mentioned in the notice. Before 
changing the reporting frequency, 


EPCRA section 313(i)(2) requires the 
Agency to make a finding that such a 
change would be consistent with the 


purposes of the TRI Program as listed in 


EPCRA section 313(h). This finding 
must be based on experience from 
previously submitted toxic chemical 
release forms and three determinations, 
as stated in EPCRA section 313(i)(1), (2), 
and (3): (1) The extent to which 
information relating to the proposed 
modification provided on the toxic 
chemical release forms has been used by 
the Administrator or other agencies of 


‘the Federal Government, States, local 


governments, health professionals, and 
the public; (2) the extent to which the 
information is readily available to 
potential users from other sources, such 
as State reporting programs, and 
provided to the Administrator under 
another Federal law or through a State 
program; and (3) the extent to which the 
modification would impose additional 
and unreasonable burdens on facilities 
subject to the reporting requirements 
under this section. 42 U.S.C. 11023(i)(2) 
and (3). 

In a November 28, 2006, letter to 
Senator Lautenberg, the Administrator 
announced that the Agency has decided 
against moving forward with any 
changes to TRI reporting frequency. 
While the Agency does not intend to 
take any further actions concerning 
reporting frequency, EPA will adhere to 
the process outlined in 42 U.S.C. 
11023(i)(5) and provide 12 months 
advance notice to Congress should the 
Agency in the future decide to initiate 
changes to reporting frequency. 

Dated: December 18, 2006. 

Linda A. Travers, 

Acting Assistant Administrator for the Office 
of Environmental Information and Chief 
Information Officer. 

[FR Doc. E6—21957 Filed 12-21-06; 8:45 am] 
BILLING CODE 6560-50-P 


OFFICE OF SCIENCE AND 
TECHNOLOGY POLICY 


Meeting of the President’s Council of 
Advisors on Science and Technology 


ACTION: Notice of meeting. 


SUMMARY: This notice sets forth the 
schedule and summary agenda for a 
meeting of the President’s Council of 
Advisors on Science and Technology 
(PCAST), and describes the functions of 
the Council. Notice of this meeting is 
required under the Federal Advisory 
Committee Act (FACA). 

DATES AND PLACE: January 9, 2007, 
Washington, DC. The meeting will be 


held in the Congressional Ballroom at 
the Renaissance Hotel at 999 9th St., 
NW., Washington DC 20001. 

TYPE OF MEETING: Open. Further details 
on the meeting agenda will be posted on 
the PCAST Web site at: http:// 
www.ostp.gov/PCAST/pcast.html. 
PROPOSED SCHEDULE AND AGENDA: The 
President’s Council of Advisors on 
Science and Technology (PCAST) is 
scheduled to meet in open session on 
Tuesday January 9, 2007, at 
approximately 9 a.m. The co-chairs of 
the PCAST subcommittee on 
networking and information technology 
are tentatively scheduled to provide an 
update on subcommittee activities and 
lead a discussion on the PCAST review 
of the Federal Networking and 
Information Technology Research and 
Development (NITRD) Program. The 
PCAST is tentatively scheduled to hear 
presentations on personalized medicine 
as part of the Council’s study of 
scientific and technological advances 
and policy implications in this area. A 


- presentation on advances and risk 


assessment related to nanotechnology is 
also tentatively scheduled to occur. This 
session will end at approximately 5 p.m. 
Additional information and the final 
agenda will be posted at the PCAST 
Web site at: http://www.ostp.gov/ 
PCAST/pcast.html. 

PUBLIC COMMENTS: There will be time 
allocated for the public to speak on the 
above agenda items. This public 
comment time is designed for 
substantive commentary on PCAST’s 
work topics, not for business marketing 
purposes. Please submit a request for 
the opportunity to make a public 
comment five (5) days in advance of the 
meeting. The time for public comments 
will be limited to no more than 5 
minutes per person. Written comments 
are also welcome at any time following 
the meeting. Please notify Celia 
Merzbacher, PCAST Executive Director, 
at (202) 456-7116, or fax your request/ 
comments to (202) 456-6021. 

FOR FURTHER INFORMATION CONTACT: For 
information regarding time, place and 
agenda, please call Celia Merzbacher at 
(202) 456-7116, prior to 3 p.m. on 
Friday, January 5, 2007. Information 
will also be available at the PCAST Web 
site at: http://www.ostp.gov/PCAST/ 
pcast.html. Please note that public 
seating for this meeting is limited and 
is available on a first-come, first-served 
basis. 

SUPPLEMENTARY INFORMATION: The 
President’s Council of Advisors on 
Science and Technology was 
established by Executive Order 13226, 
on September 30, 2001. The purpose of 
PCAST is to advise the President on 
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matters of science and technology 
policy, and to assist the President’s 
National Science and Technology 
Council in securing private sector 
participation in its activities. The 
Council members are distinguished 
individuals appointed by the President 
from non-Federal sectors. The PCAST is 


co-chaired by Dr. John H. Marburger, III, 


the Director of the Office of Science and 
Technology Policy, and by E. Floyd 
Kvamme, a Partner at Kleiner Perkins 
Caufield & Byers. 


Celia Merzbacher, 

PCAST Executive Director, Office of Science 
and Technology Policy. 

[FR Doc. E6—21984 Filed 12-21-06; 8:45 am] 
BILLING CODE 3170-01-P 


FEDERAL DEPOSIT INSURANCE 
CORPORATION 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: Federal Deposit Insurance 
Corporation (FDIC). 
ACTION: Notice and request for comment. 


SUMMARY: The FDIC, as part of its 
continuing effort to reduce paperwork 
and respondent burden, invites the 
general public and other Federal 
agencies to take this opportunity to 
comment on proposed and/or 
continuing information collections, as 
required by the Paperwork Reduction 
Act of 1995 (44 U.S.C. chapter 35). 
Currently, the FDIC is soliciting 
comments concerning the following 
collections of information titled: (1) 
Interagency Charter and Federal Deposit 
Insurance Application; (2) Application 
for a Bank to Establish a Branch or Move 
its Main Office or Branch; (3) 
Application for Consent to Reduce or 
Retire Capital; (4) Appraisal Standards; 
(5) Activities and Investments of 
Savings Associations; and (6) CRA 
Sunshine. 


DATES: Comments must be submitted on 
or before February 20, 2006. 
ADDRESSES: Interested parties are 
invited to submit written comments to 
Steven F. Hanft, (202) 898-3907, Legal 
Division, Federal Deposit Insurance 
Corporation, 550 17th Street, NW., 
Washington, DC 20429. All comments 
should refer to the OMB control 
number. Comments may be hand- 
delivered to the guard station at the rear 
of the 17th Street Building (located on 
F Street), on business days between 7 
a.m. and 5 p.m. Comments may also be 
Faxed to (202) 898-8788; or e-mailed to: 
comments@fdic.gov. 


A copy of the comments may also be 
submitted to the OMB desk officer for 
the FDIC, Office of Information and 
Regulatory Affairs, Office of 
Management and Budget, New 
Executive Office Building, Washington, 
DC 20503. 

FOR FURTHER INFORMATION CONTACT: 
Steven F. Hanft, at the address 
identified above. 


SUPPLEMENTARY INFORMATION: 


Proposal to Renew the Following 
Currently Approved Collections of 
Information 


1. Title: Interagency Charter and 
Federal Deposit Insurance Application. 

OMB Number: 3064-0001. 

Frequency of Response: On occasion. 

Affected Public: Banks of savings ~ 
associations wishing to become FDIC- 
insured depository institutions. 

Estimated Number of Respondents: 
193. 

Estimated Time per Response: 125 
hours. 

Total Annual Burden: 24,125 hours. 

General Description of Collection: The 
Federal Deposit Insurance Act requires 
proposed financial institutions to apply 
to the FDIC to obtain deposit insurance. 
This collection provides the FDIC with 
the information needed to evaluate 
applications for deposit insurance. 

2. Title: Application for a Bank to 
Establish a Branch or Move its Main 
Office or Branch. 

OMB Number: 3064-0070. 

Frequency of Response: On occasion. 

Affected Public: Insured financial 
institutions. 

Estimated Number of Respondents: 
1,540. 

Estimated Time per Response: 5 
hours. 

Total Annual Burden: 7,700 hours. 

General Description of Collection: 
Insured institutions must obtain the 
written consent of the FDIC before 
establishing or moving a main office or 
branch. 

3. Title: Application for Consent to 
Reduce or Retire Capital. 

OMB Number: 3064-0079. 

Frequency of Response: On occasion. 

Affected Public: Insured state 
nonmember banks. 

Estimated Number of Respondents: 
80. 

Estimated Time per Response: 1 hour. 

Total Annual Burden: 80 hours. 

General Description of Collection: 
Insured state nonmember banks 
proposing to change their capital 
structure must submit an application 
containing information about the 
proposed change to obtain FDIC’s 
consent to reduce or retire capital. 


4. Title: Appraisal Standards. 

OMB Number: 3064-0103. 

Frequency of Response: On occasion. 

Affected Public: Insured state 
nonmember banks. 

Estimated Number of Respondents: 
5,346. 

Estimated Time per Response: 15 
minutes. 

Estimated Number of Responses: 
328,600. : 

Total Annual Burden: 82,150 hours. 

General Description of Collection: 
FIRREA directs the FDIC to prescribe 
appropriate performance standards for 
real estate appraisals connected with 
Federally related transactions under its 
jurisdiction. This information collection 
is a direct consequence of the statutory 
requirement. 

5. Title: Activities and Investments of 
Savings Associations. 

OMB Number: 3064-0104. 

Frequency of Response: On occasion. 

Affected Public: Insured Savings 
Associations. 

Estimated Number of Respondents: 
75. 

Estimated Time per Response: 5 
hours. 

Total Annual Burden: 375 hours. 
General Description of Collection: 
State savings associations must furnish 

information to the FDIC to obtain 
approval or non-objection prior to 
engaging in certain activities or 
acquiring/retaining certain investments. 

6. Title: CRA Sunshine. 

OMB Number: 3064-0139. 

Frequency of Response: On occasion. 

Affected Public: Insured state 
nonmember banks and their affiliates, 
and nongovernmental entities and 
persons. 

Estimated Number of Respondents: 
26. 

Estimated Time per Response: 19.3 
hours. 

Total Annual Burden: 501.6 hours. 
General Description of Collection: 
This collection implements a statutory 

requirement imposing reporting, 
disclosure and recordkeeping 
requirements on some community 
reinvestment-related agreements 
between insured depository institutions 
or affiliates, and nongovernmental 
entities or persons. 


Request for Comment 


Comments are invited on: (a) Whether 
the collection of information is 
necessary for the proper performance of 
the FDIC’s functions, including whether 
the information has practical utility; (b) 
the accuracy of the estimates of the 
burden of the information collection, 
including the validity of the 
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methodology and assumptions used; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the information collection on 
respondents, including through the use 
of automated collection techniques or 
other forms of information technology. 

At the end of the comment period, the 
comments and recommendations 
received will be analyzed to determine 
the extent to which the collection 
should be modified prior to submission 
to OMB for review and approval. 
Comments submitted in response to this 
notice also will be summarized or 
included in the FDIC’s requests to OMB 
for renewal of these collections. All 
comments will become a matter of 
public record. 

Dated at Washington, DC, this 18th day of 
December, 2006. 

Federal Deposit Insurance Corporation. 
Robert E. Feldman, 
Executive Secretary. 
[FR Doc. 06-9829 Filed 12-21-06; 8:45 am] 
BILLING CODE 6714-01-M 


FEDERAL MARITIME COMMISSION 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: Federal Maritime Commission. 


ACTION: Notice and request for 
comments. 


SUMMARY: As part of our continuing 
-effort to reduce paperwork and 
respondent burden, and as required by 
the Paperwork Reduction Act of 1995, 
the Federal Maritime Commission 
invites comments on the continuing 
information collection (extension with 
no changes) listed below in this notice. 
DATES: Comments must be submitted on 
or before February 26, 2007. 
ADDRESSES: You may send comments to: 
Peter J. King, Acting Director, Office of 
Administration, Federal Maritime 
Commission, 800 North Capitol Street, 
NW., Washington, DC 20573, 
(Telephone: (202) 523-5800), 
administration@fmc.gov. Please 
reference the information collection’s 
title, and form and OMB numbers (if 
any) in your comments. 
FOR FURTHER INFORMATION CONTACT: To 
obtain additional information, copies of 
the information collection and 
instructions, or copies of any comments 
received, contact Jane Gregory, 
Management Analyst, Office of 
Administration, Federal Maritime 
Commission, 800 North Capitol Street, 
NW., Washington, DC 20573, | 


(Telephone: (202) 523-5800), 
jgregory@fmc.gov. 
SUPPLEMENTARY INFORMATION: 


~ Request for Comments 


The Federal Maritime Commission, as 
part of its continuing effort to reduce 
paperwork and respondent burden, 
invites the general public and other 
Federal agencies to comment on the 
continuing information collection listed 
in this notice, as required by the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3501 et seq.). 

Comments submitted in response to 
this notice will be included or 
summarized in our request for Office of 
Management and Budget (OMB) 
approval of the relevant information 


. collection. All comments are part of the 


public record and subject to disclosure. 
Please do not include any confidential 
or inappropriate material in your 
comments. We invite comments on: (1) 
The necessity and utility of the - 
proposed information collection for the 
proper performance of the agency’s 
functions; (2) the accuracy of the 
estimated burden; (3) ways to enhance 
the quality, utility, and clarity of the 
information to be collected; and (4) the 
use of automated collection techniques 
or other forms of information 
technology to minimize the information 
collection burden. 


Information Collection Open for 
Comment 


Title: 46 CFR Part 535—Ocean 
Common Carrier and Marine Terminal 
Operator Agreements Subject to the 
Shipping Act of 1984. 

OMB Approval Number: 3072-0045. 
(Expires March 31, 2007). 

Abstract: Section 4 of the Shipping 
Act of 1984, 46 U.S.C. 40301, identifies 
certain commercial agreements by or 
among ocean common carriers that fall 
within the jurisdiction of that Act. 
Section 5 of the Act, 46 U.S.C. 40302, 
requires that carriers file those 
agreements with the Federal Maritime 
Commission. Section 6 of the Act, 46 
U.S.C. 40304, specifies the Commission 
actions that may be taken with respect 
to filed agreements, including requiring 
the submission of additional 
information..Section 15 of the Act, 46 
U.S.C. 40104, authorizes the 
Commission to require that ocean 
common carriers, among other persons, 
file periodic reports. Requests for 
additional information and the filing of 
periodic reports are meant to assist the 
Commission in fulfilling its statutory 
mandate of overseeing the activities of 
the ocean transportation industry. These 
reports are necessary so that the 


Commission can monitor agreement 
parties’ activities to determine how or if 
their activities will have an impact on 
competition. 

Current Actions: There are no changes 
to this information collection, and it is 
being submitted for extension purposes 
only. 


Type of Review: Extension. 


Needs and Uses; The Commission 
staff uses the information filed by — 
agreement parties to monitor their 
activities as required by the Shipping 
Act of 1984. Under the general standard 
set forth in section 6(g) of the Act, 46 
U.S.C. 41307, the Commission must 
determine whether filed agreements will 
have substantially anticompetitive 
effects on prevailing trade conditions 
and, if so, whether the agreements will 
likely, by a reduction in competition, 
result in an unreasonable reduction in 
competition, result in an unreasonable 
reduction in transportation service or an 
unreasonable increase in transportation 
cost. If it is shown, based on 
information collected under this rule, 
that an agreement is likely to have the 
foregoing adverse effects, the 
Commission may bring suit in U.S. 
District Court to enjoin the operation of 
that agreement. The information 
collected is not disclosed to the public 
and is only for internal analysis in 
support of the Commission’s decision- 
making process. 


Frequency: This information is 
collected generally on a quarterly basis 
or as required under the rules. 


Type of Respondents: The types of 
respondents are ocean common carriers 
and marine terminal operators subject to 
the Shipping Act of 1984. 


Number of Annual Respondents: The 
Commission estimates a potential 
annual respondent universe of 574 
entities. 


Estimated Time Per Response: The 
average time for filing agreements, 
including the preparation and 
submission of information required on 
Form FMC-150, Information Form for 
Agreements Between or Among Ocean 
Common Carriers, is estimated to be 37 
person-hours per response. The average 
time for completing Form FMC-151, 
Monitoring Report for Agreements 
Between or Among Ocean Common 
Carriers, is estimated to range between 
40 to 250 person-hours per response, 
depending on the complexity of the 
required information. The total average 
time for reporting and recordkeeping for 
all responses is 18.75 person-hours. 
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Total Annual Burden: The 
Commission estimates the total person- 
hour burden at 31,385 person-hours. 


Bryant L. VanBrakle, 

Secretary. 

[FR Doc. E6—-21985 Filed 12-21-06; 8:45 am] 
BILLING CODE 6730-01-P 


FEDERAL RESERVE SYSTEM 


Proposed Agency Information 
Collection Activities; Comment 
Request 


AGENCY: Board of Governors of the 
Federal Reserve System 
SUMMARY: Background 

On June 15, 1984, the Office of 
Management and Budget (OMB) 
delegated to the Board of Governors of 
the Federal Reserve System (2Board>) 
its approval authority under the 
Paperwork Reduction Act, as per 5 CFR 
1320.16, to approve of and assign OMB 
control numbers to collection of 
information requests and requirements 
conducted or sponsored by the Board 
under conditions set forth in 5 CFR 
1320 Appendix A.1. Board—approved 
collections of information are 
incorporated into the official OMB 
inventory of currently approved 
collections of information. Copies of the 
OMB 83-Is and supporting statements 
and approved collection of information 
instruments are placed into OMB’s 
public docket files. The Federal Reserve 
may not conduct or sponsor, and the 
respondent is not required to respond 
to, an information collection that has 
been extended, revised, or implemented 
on or after October 1, 1995, unless it 
displays a currently valid OMB control 
number. 


Request for comment on information 
collection proposal 


The following information collection, 
which is being handled under this 
delegated authority, has received initial 
Board approval and is hereby published 
for comment. At the end of the comment 
period, the proposed information 
collection, along with an analysis of 
comments and recommendations 
received, will be submitted to the Board 
for final approval under OMB delegated 
authority. Comments are invited on the 
following: 

a. Whether the proposed collection of 
information is necessary for the proper 
performance of the Federal Reserve’s 
functions; including whether the 
information has practical utility; 

b. The accuracy of the Federal 
Reserve's estimate of the burden of the 
proposed information collection, 


including the validity of the 
methodology and assumptions used; 


c. Ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and 


d. Ways to minimize the burden of 
information collection on respondents, 
including through the use of automated 
collection techniques or other forms of 
information technology. 


DATES: Comments must be submitted on 
or before February 20, 2007. 


ADDRESSES: You may submit comments, 
identified by FR Y-12 or FR Y-12A, by 
any of the following methods: 

ee Agency Web Site: http:// 
www .federalreserve.gov. Follow the 
instructions for submitting comments at 
http://www.federalreserve.gov/ 
generalinfo/foia/ProposedRegs.cfm. 


e Federal eRulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e E-mail: 
regs.comments@federalreserve.gov. 
Include docket number in the subject 
line of the message. 


FAX: 202—452-3819 or 202—452-— 
3102. 


e Mail: Jennifer J. Johnson, Secretary, 
Board of Governors of the Federal 
Reserve System, 20th Street and 
Constitution Avenue, N.W., 
Washington, DC 20551. 


All public comments are available 
from the Board’s web site at 
www.federalreserve.gov/generalinfo/ 
foia/ProposedRegs.cfm as submitted, 
unless modified for technical reasons. 
Accordingly, your comments will not be 
edited to remove any identifying or 
contact information. Public comments 
may also be viewed electronically or in 
paper in Room MP-500 of the Board’s 
Martin Building (20th and C Streets, 
N.W.) between 9:00 a.m. and 5:00 p.m. 
on weekdays. 


FOR FURTHER INFORMATION CONTACT: A 
copy of the proposed form and 
instructions, the Paperwork Reduction 
Act Submission (OMB 83-1), supporting 
statement, and other documents that 
will be placed into OMB’s public docket 
files once approved may be requested 
from the agency clearance officer, whose 
name appears below. 


Michelle Long, Federal Reserve Board 
Clearance Officer (202—452-3829), 
Division of Research and Statistics, 
Board of Governors of the Federal 
Reserve System, Washington, DC 20551. 
Telecommunications Device for the Deaf 
(TDD) users may contact (202-263- 
4869), Board of Governors of the Federal 
Reserve System, Washington, DC 20551. 


Proposal to approve under OMB 
delegated authority the extension for 
three years, with revision, of the 
following collection of information: 


Report title: Consolidated Bank 
Holding Company Report of Equity 
Investments in Nonfinancial 
Companies, and the Annual Report of 
Merchant Banking Investments Held for 
an Extended Period. 

Agency form number: FR Y-12 and 
FR Y-12A, respectively 

OMB control number: 7100-0300 

Frequency: FR Y-12, quarterly and 
semiannually; FR Y-12A, annually 

REPORTERS: Bank holding companies, 
financial holding companies 

Annual reporting hours: FR Y-12, 
1,824; FR Y-12A, 105 

Estimated average hours per response: 
FR Y-12, 16; FR Y-12A, 7 

Number of respondents: FR Y—12, 30; 
FR Y-12A, 15 

General description of report: This 
collection of information is mandatory 
pursuant to Section 5(c) of the Bank 
Holding Company Act (12 U.S.C. 
1844(c)). The FR Y—12 data are not 
considered confidential, however, bank 
holding companies may request 
confidential treatment pursuant to 
Sections (b)(4) and (b)(8) of the Freedom 
of Information Act (FOIA) (5 U.S.C. 
552(b)(4) and (b)(8)). The FR Y-12A 
data would be considered confidential 
on the basis that disclosure of specific 
commercial or financial data relating to 
investments held for extended periods 
of time could result in substantial harm 
to the competitive position of the 
financial holding company pursuant to 
the FOIA (5 U.S.C. 552(b)(4) and (b)(8)). 

Abstract: The FR Y—12 collects data 
from certain domestic bank holding 
companies on their equity investments 
in nonfinancial companies on four 
schedules: Type of Investments, Type of 
Security, Type of Entity within the 
Banking Organization, and Nonfinancial 
Investment Transactions during 
Reporting Period. The FR Y-12 data 
serve as an important risk—monitoring 
device for institutions active in this 
business line by allowing the Federal 
Reserve to monitor an institution’s 
activity between review dates. It also 
serves as an early warning mechanism 
to identify institutions whose activities 
in this area are growing rapidly and 
therefore warrant special supervisory 
attention. 

Current actions: The Federal Reserve 
proposes to extend for three years, 
without revision, the FR Y-12. In 
addition, the Federal Reserve proposes 
to implement a companion reporting 
form, the FR Y-12A, effective December 
31, 2006. The proposed FR Y-12A is 
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intended to provide the Federal Reserve 
with data concerning merchant banking 
investments that are approaching the 
end of the holding period permissible 
under Regulation Y. A financial holding 
company generally would have to 
submit a FR Y—-12A if it holds a 
merchant banking investment for longer 
than eight years (or thirteen years in the 
case of an investment held through a 
qualifying private equity fund). 

Board of Governors of the Federal Reserve 
System, August 28,2006. 
Jennifer J. Johnson, 
Secretary of the Board. 
[FR Doc. E6—21915 Filed 12-21-06; 8:45 am] 
BILLING CODE 6210-01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


[60Day-07-07AE] 


Proposed Data Collections Submitted 
for Public Comment and 
Recommendations 


In compliance with the requirement 
of Section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995 for 
opportunity for public comment on 
proposed data collection projects, the 
Centers for Disease Control and 
Prevention (CDC) will publish periodic 
summaries of proposed projects. To 
request more information on the 
proposed projects or to obtain a copy of 
the data collection plans and 
instruments, call 404-639-5960 and 
send comments to Seleda Perryman, 
CDC Assistant Reports Clearance 
Officer, 1600 Clifton Road, MS—D74, 
Atlanta, GA 30333 or send an e-mail to 
omb@cdc.gov. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 

-agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 


burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. Written comments should 
be received within 60 days of this 
notice. 


Proposed Project 


Division of Oral Health Program 
Evaluation—NEW—National Center for 
Chronic Disease and Health Promotion 
(NCEDPHP), Centers for Disease Control 
and Prevention (CDC). 


Background and Brief Description 


In 2000, the Surgeon General 
published the first ever report on oral 
health in America to alert Americans to 
the full meaning of oral health and its 
importance to general health and 
wellbeing. Included in the framework 
for action was the charge to build an 
effective oral health infrastructure that 
meets the oral health needs of all - 
Americans and integrates oral health 
effectively into overall health planning. 
In response, the CDC awarded funds for 
cooperative agreements to 12 state 
demonstration sites and 1 territory in 
two phases for the planning and 
implementation of oral health capacity, 
infrastructure building and 
demonstration delivery programs. 
Building infrastructure enables the 
demonstration states to develop the 
capacity to achieve Healthy People 2010 
objectives and reach many more 
Americans than a single local program 
could reach by sustaining health gains 
beyond the funding cycle. Infrastructure 
development encompasses many 
activities, each of which can be 
accomplished in a myriad of methods 
by the grantees. To evaluate and 
summarize program processes and 
accomplishments, a 4-site case study is 
proposed. Obtaining uniform data of 
performance will allow the construction 
of summary reports to assist future sites 
and not-yet-funded oral health 
infrastructure development programs. 
Case study information would describe 
the implementation of each site’s 
infrastructure model in relation to 
environmental context and state 
characteristics as well as the impacts of 
core infrastructure components for the 


purpose of program improvement. The 
results would provide information for 
the essential implementation strategies 
for effective infrastructure development 
as defined by the consensus-based 
Association of State and Territorial 
Dental Directors’ (ASTDD) 2000 model. 
The results would be used to structure 
flexible guidelines for infrastructure 
development and identify high-priority 
activities enabling additional sites to 
efficiently plan and implement cost- 
effective oral health improvement 
activities. Additionally, this project will 
_ assist in the development of objectives 
and indicators of sustainability—the 
ability of these demonstration programs 
to meet the needs of their constituents 
beyond the seed-funding period. 

The objectives of the case study 
project are to: 

CZ Evaluate the progress made by 
programs in achieving national and 
program-specific goals and objectives as 
well as documenting reach and impact. 

CZ Identify successful and innovative 
strategies and public health 
interventions to reduce the burden of 
oral diseases. 

CZ Disseminate and share information 
among all grantees. 

ZC Monitor the use of federal funds 

C Evaluate and report on the overall 
effectiveness and implementation 
characteristics of the grantees. 

CD Promote positive infrastructure 
growth among funded and non-funded 
sites. 

The above objectives will be attained 
through a case-study method using 
interviews designed to evaluate 
demographic, extent, and culture 
climate of infrastructure development 
activities. Up to 15 respondents from 
each site will be asked to participate in 
a one to two hour interview. 
Participation is voluntary for funded 
sites. 4 of 12 funded states will be asked 
to participate in the case-study 
interview project. Information obtained 
through the case-study interviews will 
be supported by documentation already 
submitted through routine reporting 
practices by all 12 funded states. 

There are no costs to respondents 
except their time to participate in the 
interview. 


ESTIMATED ANNUALIZED BURDEN HOURS 


Respondents 


Number of re- 
spondents 


Average bur- 


Number of re- den per re- 


sponses per 
respondent 


Total burden 
sponse (in hours) 


(in hours) 


Dental Directors 


Program staff 
Coalition Leader/members 


8 
40 
24 
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ESTIMATED ANNUALIZED BURDEN HouRS—Continued 


Respondents 


Number of re- 
spondents 


Number of re- 
sponses per 
respondent 


Average bur- 
den per re- 
sponse 
(in hours) 


Total burden 
(in hours) 


24 


48 


Dated: December 15, 2006. 
Joan F. Karr, 


Acting Reports Clearance Officer, Centers for 
Disease Control and Prevention. 


[FR Doc. E6-21931 Filed 12-21-06; 8:45 am] 
BILLING CODE 4163-18-P 


_ DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


[60 Day-07-0557] 


Proposed Data Collections Submitted 
for Public Comment and 
Recommendations 


In compliance with the requirement 
of Section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995 for 
opportunity for public comment on 
proposed data collection projects, the 
Centers for Disease Control and 
Prevention (CDC) will publish periodic 
summaries of proposed projects. To 
request more information on the 
proposed projects or to obtain a copy of 
the data collection plans and 
instruments, call 404-639-5960 and 
send comments to Seleda Perryman, 
CDC Assistant Reports Clearance 
Officer, 1600 Clifton Road, MS—D74, 
Atlanta, GA 30333 or send an e-mail to 
omb@cdc.gov. 


Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected: and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. Written comments should 
be received within 60 days of this 
notice. 


Proposed Project 


National Public Health Performance 
Standards Program State Public Health 
System Assessment (OMB 0920-0557)— 
Revision—Office of the Director (OD), 
Centers for Disease Control and 
Prevention (CDC). 


Background and Brief Description 


The Office of the Director is proposing 
to revise and extend the currently 
approved National Public Health 
Performance Standards Program State 
Public Health System Assessment. The 
formal, voluntary data collection that 
assesses the capacity of state public 
health systems to deliver the essential 


services of public health. Electronic data 
submission will be used when state 
health departments complete the public 
health assessment. 

A three-year approval is being sought 
with the revised data collection 
instrument. The original data collection 
instrument has been valuable in 
assessing performance and capacity and 
identifying areas for improvement. It is 
anticipated that the updated data 
collection instrument will be 
voluntarily used by states for similar 
purposes. 

From 1998-2002, the CDC National 
Public Health Performance Standards 
Program convened workgroups with the 
National Association of County and City 
Health Officials (NACCHO), The 
Association of State and Territorial 
Health Officials (ASTHO), the National 
Association of Local Boards of Health 


. (NALBOH), the American Public Health 


Association (APHA), and the Public 
Health Foundation (PHF) to develop 
performance standards for public health 
systems based on the essential services 
of public health. In 2005, CDC 
reconvened workgroups with these 
same organizations to revise the data 
collection instruments, in order to 
ensure the standards remain current and 
improve user friendliness. 


There is no cost to the respondents 
other than their time. 


Respondents 


Number of re- 
spondents 


Average bur- 


Number of re- 
sponses per 
respondent 


den per re- 
sponse 
(in hours) 


Total burden 
hours 


State Public Health Systems 


1 


12 


96 


Dated: December 15, 2006. 
Joan F. Karr, 


Acting Reports Clearance Officer, Centers for 
Disease Control and Prevention. 
[FR Doc. E6-21932 Filed 12-21-06; 8:45 am] 


BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


[60Day—07-0555] 


Proposed Data Collections Submitted 
for Public Comment and 
Recommendations 


In compliance with the requirement 
of Section 3506(c)(2)(A) of the 


Paperwork Reduction Act of 1995 for 
opportunity for public comment on 
proposed data collection projects, the 
Centers for Disease Control and 
Prevention (CDC) will publish periodic 
summaries of proposed projects. To 
request more information on the 
proposed projects or to obtain a copy of 
the data collection plans and 
instruments, call 404-639-5960 and 
send comments to Seleda Perryman, 
CDC Assistant Reports Clearance 
Officer, 1600 Clifton Road, MS—D74, 


77024 
| 

| 
| | 


Federal Register/Vol. 71, No. 246/ Friday, December 


22, 2006 / Notices 77025 


Atlanta, GA 30333 or send an e-mail to 
omb@cdc.gov. 
Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency's estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
~ collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. Written comments should 
be received within 60 days of this 
notice. 


Proposed Project 


National Public Health Performance 
Standards Program Local Public Health 
System Assessment (OMB 0920—0555)— 


‘Revision—Office of Chief of Public 


Health Practice, Centers for Disease 
Control and Prevention (CDC). 


Background and Brief Description 


The Office of Chief of Public Health 
Practice is proposing to revise and 
extend the formal, voluntary data 
collection that assesses the capacity of 
local public health systems to deliver 
the essential services of public health. 
Local health departments will respond 
to the survey on behalf of the collective 
body of representatives from the local 
public health system. Electronic data 
submission will be used when local 
public health agencies complete the 
public health assessment. 

A three-year approval is being sought 
with the revised data collection 
instrument. The original data collection 
instrument has been valuable in 
assessing performance and capacity and 
identifying areas for improvement. It is 
anticipated that the updated data 


collection instrument will be 
voluntarily used by local public health 
systems for similar purposes. 


From 1998-2002, the National Public 
Health Performance Standards Program 
convened workgroups with the National 
Association of County and City Health 
Officials (NACCHO), The Association of 
State and Territorial Health Officials 
(ASTHO), the National Association of 
Local Boards of Health (NALBOH), the 
American Public Health Association 
(APHA), and the Public Health 
Foundation (PHF) to develop 
performance standards for public health 
systems based on the essential services 
of public health. In 2005, CDC 
reconvened workgroups with these 
same organizations to revise the data 
collection instruments, in order to 
ensure the standards remain current and 
improve user friendliness. 


There.are no costs to the respondent 
other than their time. 


Respondents 


Number of re- 
spondents 


Number of re- 


Average bur- 
den per re- 
sponse 
(in hours) 


Total burden 


sponses per rene 


respondent 


Local Public Health Systems 


350 


1 16 5,600 


Dated: December 15, 2006. 
Joan F. Karr, 


Acting Reports Clearance Officer, Centers for 
Disease Control and Prevention. 


[FR Doc. E6—21933 Filed 12-21-06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Disease Control and 
Prevention 


[60Day—07-0580) 


Proposed Data Collections Submitted 
for Public Comment and 
Recommendations 


In compliance with the requirement 
of Section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995 for 
opportunity for public comment on 
proposed data collection projects, the 
Centers for Disease Control and 
Prevention (CDC) will publish periodic 
summaries of proposed projects. To 
request more information on the 
proposed projects or to obtain a copy of 
the data collection plans and 
instruments, call 404-639-5960 and 
send comments to Seleda Perryman, 
CDC Assistant Reports Clearance 
Officer, 1600 Clifton Road, MS—D74, 


Atlanta, GA 30333 or send an e-mail to 
omb@cdc.gov. 

Comments are invited on: (a) Whether 
the proposed collection of information 
is necessary for the proper performance 
of the functions of the agency, including 
whether the information shall have 
practical utility; (b) the accuracy of the 
agency’s estimate of the burden of the 
proposed collection of information; (c) 
ways to enhance the quality, utility, and 
clarity of the information to be 
collected; and (d) ways to minimize the 
burden of the collection of information 
on respondents, including through the 
use of automated collection techniques 
or other forms of information 
technology. Written comments should 
be received within 60 days of this 
notice. 


Proposed Project 


National Public Health Performance 
Standards Program Local Public Health 
Governance Assessment (OMB 0920-— 
0580)—Reinstatement—Office of the 
Director (OD), Centers for Disease 
Control and Prevention (CDC). 


Background and Brief Description 


The Office of the Director is proposing 
to revise and extend the formal, 
voluntary data collection that assesses 
the capacity of local boards of health to 
deliver the essential services of public 


health. Electronic data submission will 
be used when local boards of health 
complete the public health assessment. 
A three-year approval is being sought 
with the revised data collection 
instrument. The original data collection 
instrument has been valuable in 
assessing performance and capacity and 
identifying areas for improvement. It is 
anticipated that the updated data 
collection instrument will be 
voluntarily used by local boards of 
health for similar purposes. 
From 1998-2002, the CDC National 
Public Health Performance Standards 
Program convened workgroups with the 
National Association of County and City 
Health Officials (NACCHO), The 
Association of State and Territorial 
Health Officials (ASTHO), the National 
Association of Local Boards of Health 
(NALBOH), the American Public Health 
Association (APHA), and the Public 
Health Foundation (PHF) to develop 
performance standards for public health 
systems based on the essential services 
of public health. In 2005, CDC 
reconvened workgroups with these 
same organizations to revise the data 
collection instruments, in order to 
ensure the standards remain current and 
improve user friendliness. 
There is no cost to the respondent, 
other than their time. 
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ESTIMATE OF ANNUALIZED BURDEN HOURS 


No. of respond- 
: ents 


No. of responses 
per respondent 


Average burden 
per response 
(in hours) 


Total burden 
hours 


Local Board of Health 


175 


875 


Dated: December 15, 2006. 
Joan F. Karr, 


Acting Reports Clearance Officer, Centers for 
Disease Control and Prevention. 


[FR Doc. E6-21935 Filed 12-21-06; 8:45 am] 
BILLING CODE 4163-18-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[Document Identifier: CMS—43, CMS-4040 & 
4040-SP, CMS-10179, CMS-R-142, and 
CMS-10210] 


Agency Information Collection 
Activities: Submission for OMB 
Review; Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS), Department of Health 
and Human Services, is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the Agency’s function; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 


other forms of information technology to’ 


minimize the information collection 
burden. 

1. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Application for 
Hospital Insurance Benefits for 
individuals with End Stage Renal 
Disease; Use: 42 CFR 406.13 outlines the 
requirements for entitlement to 
Medicare Part A (hospital insurance 
[HI]) and Part B (supplementary medical 
insurance [SMI]) for individuals with 
End Stage Renal Disease (ESRD). 42 CFR 
406.7 lists the CMS—43 form, 


Application for Hospital Insurance 
Benefits for Iudividuals with End Stage 
Renal Disease, as the application to be 
used by individuals applying for 
Medicare under the ESRD provisions of 
the Social Security Act. The form CMS- 
43 elicits the information that the Social 
Security Administration and the Centers 
for Medicare & Medicaid Services need 
to determine entitlement to Medicare 
based on the ESRD requirements of the 
law and regulations. Form Number: 
CMS-43 (OMB:# 0938-0800); 
Frequency: Reporting—Once; Affected 
Public: Individuals or households; 
Number of Respondents: 60,000; Total 
Annual Responses: 60,000; Total 
Annual Hours: 25,989.60. : 

2. Type of Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Request for 
Enrollment in Supplementary Medical 
Insurance; Use: 42 CFR 407.10 list the 
alternative requirements for enrollment 
in Part B for any individual who is not 
entitled to hospital insurance under Part 
A but has attained age 65 and is either 
a citizen of the United States or an alien 
lawfully admitted for permanent 
residence who has lived in the United 
States continually for 5 years. 42 CFR 
407.11 lists the CMS-—4040 form, 
Request for Enrollment in 
Supplementary Medical Insurance, as 
the application to be used by 
individuals not eligible for monthly 
benefits or free Part A. Form CMS—4040 
elicits the information that the Social 
Security Administration and Centers for 
Medicare & Medicaid Services need to 
determine entitlenient to Part B only. 
Form Number: CMS—4040, 4040—SP 
(OMB:# 0938-0245); Frequency: 
Reporting—Once; Affected Public: 
Individuals or households; Number of 
Respondents: 10,000; Total Annual 
Responses: 10,000; Total Annual Hours: 
25,000. 

3. Type of Information Collection 
Request: New Collection; Title of 
Information Collection: Requests by 
Hospitals for an Alternative Cost-to- 
Charge Ration Instead of the Statewide 
Average Cost-to-Charge Ratio; Use: 
Because of the extensive gaming of 
outlier payments, CMS implemented 
new regulations in § 412.84(i)(2) of the 
Code of Federal Regulations for 
Inpatient Prospective Payment System 


(IPPS) hospitals and §§ 412.525(a)(4)(ii) 
and 412.529(c)(5)(ii) of the Code of 
Federal Regulations for Long Term Care 
Hospitals (LTCH) to allow a hospital to 
contact its FI to request that its cost-to- 
charge ratio (CCR) (operating and/or 
capital CCR for IPPS hospitals or the 
total (combined operating and capital) 
CCR for LTCHs), otherwise applicable, 
be changed if the hospital presents 
substantial evidence that the ratios are 
inaccurate for IPPS hospitals. Any such 
requests would have to be approved by 
the CMS RO with jurisdiction over that 
FI. Form Number: CMS-10179 (OMB:# 
0938—NEW); Frequency: Reporting—On 
occasion; Affected Public: Business or 
other for-profit and Not-for-profit 
institutions and Federal government; 
Number of Respondents: 18; Total 
Annual Responses: 18; Total Annual 
Hours: 144. 

4. Type af Information Collection 
Request: Extension of a currently 
approved collection; Title of 
Information Collection: Examination 
and Treatment for Emergency Medical 
Conditions and Women in Labor Act 
(EMTALA) and Supporting Regulations 
in 42 CFR 482.12, 488.18, 489.20, and 
489.24; Use: As mandated by Congress, 
the information collection requirements 
found in supporting regulations in 42 
CFR 482.12, 488.18, 489.20, and 489.24, 
aim to prevent hospitals from 
inappropriately transferring individuals 
with emergency medical conditions. 
These requirements are supported by 
two other current statutes. Section 
1861(e)(9) of the Act permits the 
Secretary to impose on hospitals such 
other requirements as he finds necessary 
in the interests of the health and safety 
of individuals who are furnished 
services in the institution. It is under 
this authority that the Secretary has 
obligated hospitals that participate in 
Medicare to report when they receive 
patients that have been inappropriately 
transferred. Under section 1866(b)(2)(A) 
and (B) of the Social Security Act (the 
Act), the Secretary may terminate the 
provider agreement of a hospital that is 
not complying substantially with the 
statute and regulations under title XVIII 
or that no longer substantially meets the 
provisions of section 1861 of the Act. 
Form Number: CMS—R-142 (OMB#: 
0938-0667); Frequency: Recordkeeping 
and Reporting—On occasion; Affected 
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Public: Individuals or households, 
Business or other for-profit, Not-for- 
profit, State, Local or Tribal 
Governments, Federal Government; 
Number of Respondents: 5,600; Total 
Annual Responses: 5,600; Total Annual 
Hours: 1. 

5. Type of Information Collection 
Request: New collection; Title of 
Information Collection: Hospital 
Reporting Initiative—Hospital Quality 
Measures (Surgical Care Improvement 
(SCIP) Measures/Mortality Measures; 
Use: The purpose of this information 
collection request is to collect data to 
produce valid, reliable, comparable and 
salient quality measures to provide a 
_ potent stimulus for clinicians and 
providers to improve the quality of care 
they provide. The reporting of Surgical 
Care Improvement (SCIP) measures is 
currently being collected from hospitals 
for activities associated with the Quality 
Improvement Organization (QIO) 
Program. Section 5601(a) of Pub. L. 109- 
171 of the Deficit Reduction Act (DRA) 
sets out new requirements under the 
Reporting Hospital Quality Data for 
Annual Payment Update program. This 
program was initially established under 
section 501(b) of the Medicare 
Prescription Drug, Improvement, and 
Modernization Act of 2003, which offers 
monetary incentives for hospitals 
participating in the reporting of quality 
data. The DRA requires that we expand 
the existing ‘‘starter set” of 10 quality 
measures that we have used since 2003. 
Although, this effort increases the 
volume of data currently reported into 
the QIO Clinical Data Warehouse; it 
however, does not place a substantial 
data collection burden on hospitals. A 
substantial percentage of hospitals are 
voluntarily submitting these. SCIP 
measures currently. In contrast to the 
SCIP quality measures, no additional 
data collection from hospitals will be 
required from the mortality measures. 
All three mortality measures can be 
calculated based on Medicare inpatient 
and outpatient claims data that are 
already reported to the Medicare 
program for payment purposes. Form 
Number: CMS-—10210 (OMB#: 0938— 
NEW); Frequency: Recordkeeping, 
Reporting, Third-Party Disclosure— 
Quarterly; Affected Public: Business or 
other for-profit, Not-for-profit; Number 
of Respondents: 3,700; Total Annual 
Responses: 3,700; Total Annual Hours: 
587,500. 

To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS Web site 
address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or E- 
mail your request, including your 


address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786— 
1326. 

Written comments and 
recommendations for the proposed 
information collections must be mailed 
or faxed within 30 days of this notice 
directly to the OMB desk officer: OMB 
Human Resources and Housing Branch, 
Attention: Carolyn Lovett, New 
Executive Office Building, Room 10235, 
Washington, DC 20503. Fax Number: 
(202) 395-6974. 


Dated: December 18, 2006. 
Michelle Shortt, 
Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 
[FR Doc. E6—21916 Filed 12-21-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


*COM019*Centers for Medicare & 
Medicaid Services . 


[Document Identifier CMS 10098 and CMS- 
10114] 


Agency Information Collection 
Activities: Proposed Collection; 
Comment Request 


AGENCY: Centers for Medicare & 
Medicaid Services, HHS. 

In compliance with the requirement 
of section 3506(c)(2)(A) of the 
Paperwork Reduction Act of 1995, the 
Centers for Medicare & Medicaid 
Services (CMS) is publishing the 
following summary of proposed 
collections for public comment. 
Interested persons are invited to send 
comments regarding this burden 
estimate or any other aspect of this 
collection of information, including any 
of the following subjects: (1) The 
necessity and utility of the proposed 
information collection for the proper 
performance of the agency’s functions; 
(2) the accuracy of the estimated 
burden; (3) ways to enhance the quality, 
utility, and clarity of the information to 
be collected; and (4) the use of 
automated collection techniques or 
other forms of information technology to 
minimize the information collection 
burden. 

Type of Information Collection 
Request: Extension of a currently 
approved collection; 

Title of Information Collection: 1- 
800—MEDICARE Beneficiary 
Satisfaction Survey; 

Use: The Centers for Medicare & 
Medicaid Services will use the survey 


information for performance evaluation 
of the contractor. The information 
gathered will also be used to validate 
the quality of service delivered, and or 
direct the contractor to performance 
improvement; 

Form Number: CMS—10098 (OMB#: 
0938-0919); 

Frequency: Reporting—Weekly, 
Monthly and Yearly; 

Affected Public: Individuals or 
households; 

Number of Respondents: 18,000; 

Total Annual Responses: 18,000; 

Total Annual Hours: 2,250. 

Type of Information Collection 
Request: Revision of a currently 
approved collection; 

Title of Information Collection: 
National Provider Identifier (NPI) 
Application and Update Form and 
Supporting Regulations in 45 CFR 
142.408, 45 CFR 162.406, 45 CFR 
162.408; 

Use: The National Provider Identifier 
(NPI) Application and Update Form is 
used by health care providers to apply 
for NPIs and furnish updates to the 
information they supplied on their 
initial applications. The form is also 
used to deactivate their NPIs if 
necessary. The NPI Application/Update 
form has been revised to further assist 
in uniquely identifying health care 
providers and provide additional 
guidance on how to accurately complete 
the form. The form captures additional 
data elements that will assist with 
unique identification. It also includes 
more detailed instructions. 

Form Number: CMS—10114 (OMB:# 
0938-0931); 

Frequency: Reporting—On occasion, 
one-time; 

Affected Public: Business or other for- 
profit, Not-for-profit institutions, and 
Federal government; 

Number of Respondents: 325,608; 

Total Annual Responses: 325,608; 

Total Annual Hours: 108,560. 

To obtain copies of the supporting 
statement and any related forms for the 
proposed paperwork collections 
referenced above, access CMS’ Web site 
address at http://www.cms.hhs.gov/ 
PaperworkReductionActof1995, or E- 
mail your request, including your 
address, phone number, OMB number, 
and CMS document identifier, to 
Paperwork@cms.hhs.gov, or call the 
Reports Clearance Office on (410) 786— 
1326. 

To be assured consideration, 
comments and recommendations for the 
proposed information collections must 
be received at the address below, no 
later than 5 p.m. on February 20, 2007. 
CMS, Office of Strategic Operations and 

Regulatory Affairs, Division of 
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Regulations Development—B, 
Attention: William N. Parham, III, 
Room C4—26-—05, 7500 Security 
Boulevard, Baltimore, Maryland 
21244-1850. 
Dated: December 18, 2006. 
Michelle Shortt, 
Director, Regulations Development Group, 
Office of Strategic Operations and Regulatory 
Affairs. 
[FR Doc. E6-21917 Filed 12-21-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[CMS-1327-N] 


Medicare Program; First Biannual 
Meeting of the Advisory Panel on 
Ambulatory Payment Classification 
Groups—March 7, 8, and 9, 2007 


AGENCY: Centers for Medicare & 
Medicaid Services, Department of 
Health and Human Services. 
ACTION: Notice. 


SUMMARY: In accordance with section 
10(a) of the Federal Advisory Committee 
Act (FACA) (5 U.S.C. Appendix 2), this 
notice announces the first biannual 
meeting of the Advisory Panel on 
Ambulatory Payment Classification 
(APC) Groups (the Panel) for 2007. The 
purpose of the Panel is to review the 
APC groups and their associated 
weights and to advise the Secretary of 
Health and Human Services (the 
Secretary) and the Administrator of the 
Centers for Medicare & Medicaid 
Services (CMS) (the Administrator) 
concerning the clinical integrity of the 
APC groups and their associated 
weights. CMS will consider the Panel’s 
advice as we prepare the proposed and 
final rules that update the hospital 
Outpatient Prospective Payment System 
(OPPS) for CY 2008. 

Meeting Dates: We are scheduling the 
first biannual meeting in 2007 for the 
following dates and times: - 

e¢ Wednesday, March 7, 2007, 1 p.m. 
to 5 p.m. (e.s.t.) 

e Thursday, March 8, 2007, 8 a.m. to 
5 p.m. (e.s.t.) 

e Friday, March 9, 2007, 8 a.m. to 12 
noon (e.s.t.) 1 


Note: We anticipate that there will be a 
meeting on Friday, March 9, 2007. However, 
if the business of the Panel concludes on 


1 The times listed above are approximate times; 
consequently, the meetings may last longer than 
listed above, but will not begin before the posted 
times. 


Thursday, March 8, 2007, there will be no 
meeting on March 9, 2007. 


Deadlines 


Deadline for Hardcopy Comments/ 
Suggested Agenda Topics—5 p.m. 
(e.s.t.), Wednesday, February 7, 2007 

Deadline for Hardcopy 
Presentations—5 p.m. (e.s.t.), 
Wednesday, February 7, 2007 

Deadline for Attendance 
Registration—5 p.m. (e.s.t.), Wednesday, 
February 28, 2007 

Deadline for Special 
Accommodations—5 p.m. (e.s.t.), 
Wednesday, February 28, 2007 


Submission of Materials to the 
Designated Federal Officer (DFO) 


Because of staffing and resource 
limitations, we cannot accept written 
comments and presentations by FAX, 
nor can we print written comments and 
presentations received electronically for 
dissemination at the meeting. 

Only hardcopy comments and 
presentations can be reproduced for 
public dissemination. All hardcopy 
presentations must be accompanied by 
Form CMS-20017. The form is now 
available through the CMS Forms Web 
site. The URL for linking to this form is 
as follows: http://www.cms.hhs.gov/ 
cmsforms/downloads/cms20017.pdf. 

We are also requiring electronic 
versions of the. written comments and 
presentations (in addition to the 
hardcopies), so we can send them 
electronically to the Panel members for 
their review before the meeting. 

Consequently, you must send BOTH 
electronic and hardcopy versions of 
your presentations and written 
comments by the prescribed deadlines. 
(Send electronic transmissions to the e- 
mail address below. Mail (or send by 
courier) hardcopies, accompanied by 
Form CMS-20017, to the DFO, as 
specified in the FOR FURTHER 
INFORMATION CONTACTS section of this 
notice.) 


ADDRESSES: The meeting will be held in 
the Auditorium, 1st Floor, CMS Central 
Office, 7500 Security Boulevard, 
Baltimore, Maryland 21244-1850. 


FOR FURTHER INFORMATION CONTACT: 

e For further information, contact: 
Shirl Ackerman-Ross, DFO, CMS, CMM, 
HAPG, DOC, 7500 Security Boulevard, 
Mail Stop C4—05-17, Baltimore, MD 
21244-1850. Phone: (410) 786-—4474*. 


*Note: Please advise couriers of the 
following: When delivering hardcopies of 
presentations to CMS, if no one answers at 
the above phone number, please call (410) 
786-4532. 


e E-mail address for comments, 
presentations, and registration requests 
is CMS_APCPanel@cms.hhs.gov. 

e News media representatives must 
contact our Public Affairs Office at (202) 
690-6145. 


Advisory Committees’ Information 
Lines 

The phone numbers for the CMS 
Federal Advisory Committee Hotline are 
1-877-449-5659 (toll free) and (410) 
786-9379 (local). 


Web Sites 


Please search the CMS Web site at 
http://www.cms.hhs.gov/FACA/ 
05_AdvisoryPanelonAmbulatory 
PaymentClassificationGroups.asp# Top 
OfPage in order to obtain the following: 

e Additional information on the APC 
meeting agenda topics, 

e Updates to the Panel’s activities, 

e Copies of the current Charter, and 

e¢ Membership requirements. 


SUPPLEMENTARY INFORMATION: 
I. Background 


The Secretary is required by section 
1833(t)(9)(A) of the Act, as amended and 
redesignated by sections 201(h) and 
202(a)(2) of the Medicare, Medicaid, and 
SCHIP Balanced Budget Refinement Act 
of 1999 (BBRA) (Pub. L. 106-113), 
respectively, to establish and consult 
with an expert, outside advisory panel 
on APC groups. The APC Panel meets 
up to three times annually to review the 


_APC groups and to provide technical 


advice to the Secretary and the 
Administrator concerning the clinical 
integrity of the groups and their 
associated weights. All Panel members 
must have technical expertise that 
enables them to participate fully in the 
work of the Panel. The expertise 
encompasses hospital payment systems, 
hospital medical-care delivery systems, 
outpatient payment requirements, APCs, 
Current Procedural Terminology (CPT) 
codes, and the use and payment of 
drugs and medical devices in the 
outpatient setting, as well as other forms 
of relevant expertise. Details regarding 
membership requirements for the APC 
Panel can be found on the CMS Web site 
as listed above. 

The Panel presently consists of the 
following members: 

e E.L. Hambrick, M.D., J.D., Chair. 

e Marilyn Bedell, M.S., R.N., O.C.N. 

e Gloryanne Bryant, B.S., R.H.LA., 
R.H.LT., C.C.S. 

e Albert Brooks Einstein, Jr., M.D., 
F.A.C.P. 

e Hazel Kimmel, R.N., C.C.S. 

e Sandra J. Metzler, M.B.A., R.H.LA., 
.* 

e Thomas M. Munger, M.D., F.A.C.C. 
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e Frank G. Opelka, M.D., F.A.C.S. 

e Louis Potters, M.D., F.A.C.R. 

e James V. Rawson, M.D. 

_Lou Ann Schraffenberger, M.B.A., 

R.H.LA., C.C.S.-P. 

e Judie S. Snipes, R.N., M.B.A., 
F.A.C.HLE. 

e Timothy Gene Tyler, Pharm.D. 

e Kim Allan Williams, M.D., F.A.C.C., 
F.A.B.C. 

e Robert Matthew Zwolak, M.D., 
Ph.D., F.A.C.S. 


Il. Agenda 


The agenda for the March 2007 
meeting will provide for discussion and 
comment on the following topics as 
designated in the Panel’s Charter: 

e Reconfiguring APCs (for example, 
splitting of APCs, moving Healthcare 
Common Procedure Coding System 
[HCPCS] codes from one APC to another 
and moving HCPCS codes from new 
technology APCs to clinical APCs). 

e Evaluating APC weights. 

e Packaging device and drug costs 
into APCs: methodology, effect on 
APCs, and need for reconfiguring APCs 
based upon device and drug packaging. 

e Removing procedures from the 
inpatient list for payment under the 
OPPS. 

e Using single and multiple 
procedure claims data. 

e Addressing other APC structure 
technical issues. 

The subject matter before the Panel 
shall be limited to these and related 
topics. Issues related to calculation of 
the OPPS conversion factor, charge 
compression, pass-through payments, or 
wage adjustments are not related to the 
subject matter that the Panel reviews. 

The Panel may use data collected or 
developed by entities and organizations, 
other than DHHS and CMS, in 
conducting its review. Organizations are 
urged to submit data to CMS for review. 


III. Written Comments and Suggested 
- Agenda Topics 
Send hardcopy written comments and 
suggested agenda topics to the DFO at 
the address indicated above. The DFO 
must receive these items by 5 p.m. 
(e.s.t.), Wednesday, February 7, 2007. 
The written comments and suggested 
agenda topics for the March 2007 APC 
Panel meeting must fall within the 
subject categories outlined in the 
Panel’s Charter and as listed in the 
Agenda section of this notice. 


IV. Oral Presentations 


Individuals or organizations wishing 
to make 5-minute oral presentations 
must submit hardcopies of their 
presentations to the DFO by 5 p.m. 
(e.s.t.), Wednesday, February 7, 2007, 
for consideration. 


The number of oral presentations may 
be limited by the time available. Oral 
presentations should not exceed 5 
minutes in length for an individual or 
organization. 

The Chair may further limit time 
allowed for presentations due to the 
number of oral presentations, if 
necessary. 


V. Presenter and Presentation 
Information 


All presenters must submit Form 
CMS-—20017. Hardcopies are required 
for oral presentations; however, 
electronic submissions of Form CMS— 
20017 are optional. The DFO must 
receive the following information from 
those wishing to make oral 
presentations: 

e Form CMS—20017 completed with 
all pertinent information identified on 
the first page of the presentation. 

e One hardcopy of presentation. 

e Electronic copy of presentation. 

¢ Personal registration information as 
described in the Meeting Attendance 
section below. 

(Those persons wishing to submit 
comments only must send hard-copy 
and electronic versions of their . 
comments, but they are not required to 
submit Form CMS-—20017.) 


VI. Oral Comments 


In addition to formal oral 
presentations, there will be opportunity 
during the meeting for public oral 
comments, which will be limited to 1 
minute for each individual and a total 
of 3 minutes per organization. 


VII. Meeting Attendance 


The meeting is open to the public; 
however, attendance is limited to space 
available. Attendance will be 
determined on a first-come, first-served 
basis. 

Persons wishing to attend this 
meeting, which is located on Federal 
property, must e-mail the Panel DFO to 
register in advance no later than 5 p.m. 
(e.s.t.), Wednesday, February 28, 2007. 
A confirmation will be sent to the 
requester(s) via return e-mail. 

The following personal information 
must be e-mailed or telephoned to the 
DFO by the date and time above: 
Name(s) of attendee(s), 

Title(s), 

Organization, 

E-mail address(es), and 
Telephone number(s). 


VIII. Security, Building, and Parking 
Guidelines 


Persons attending the meeting must 
present photographic identification to 
the Federal Protective Service or Guard 


Service personnel before they will be 
allowed to enter the building. 

Security measures will include 
inspection of vehicles, inside and out, at 
the entrance to the grounds. In addition, 
all persons entering the building must 
‘pass through a metal detector. All items 
brought to CMS, including personal 
items such as desktops, cell phones, 
palm pilots, etc., are subject to physical 
inspection. 

Individuals who are not registered in 
advance will not be permitted to enter 
the building and will be unable to 
attend the meeting. 


Note: Presenters must register for the 
meeting. The public may enter the building 
30 to 45 minutes before the meeting convenes 
each day. 


All visitors must be escorted in areas 
other than the lower and first-floor 
levels in the Central Building. 

Parking permits and instructions are 
issued upon arrival by the guards at the 
main entrance. 


IX. Special Accommodations 
Individuals requiring sign-language 
interpretation or other special 
accommodations must send a request 
for these services to the DFO by 5 p.m. 
(e.s.t.), Wednesday, February 28, 2007. 


Authority: Section 1833(t)(9) of the Act (42 
U.S.C. 1395](t)). The Panel is governed by the 
provisions of Pub. L. 92-463, as amended (54 
U.S.C. Appendix 2). 


(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical Insurance 
Program). 

Dated: December 7, 2006. 
Leslie V. Norwalk, 


Acting Administrator, Centers for Medicare 
& Medicaid Services. 


-([FR Doc. E6—21736 Filed 12—21—06; 8:45 am] 
- BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[CMS-7002-N] 


Medicare Program; Meeting of the 
Advisory Panel on Medicare 
Education, January 24, 2007 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Notice of meeting. 


SUMMARY: In accordance with the 
Federal Advisory Committee Act, 5 
U.S.C. Appendix 2, section 10(a) (Pub. 
L. 92—463), this notice announces a 
meeting of the Advisory Panel on 
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Medicare Education (the Panel) on 
January 24, 2007. The Panel advises and 
makes recommendations to the 
Secretary of Health and Human Services 
(the Secretary) and the Administrator of 
the Centers for Medicare & Medicaid 
Services on opportunities to enhance 
the effectiveness of consumer education 
strategies concerning the Medicare 
program. This meeting is open to the 
public. 


DATES: Meeting Date: January 24, 2007 
from 9 a.m. to 3:30 p.m., e.s.t.Deadline 
for Meeting Registration, Presentations, 
and Written Comments: January 17, 
2007, 12 noon, e.s.t. 

Deadline for Requesting Special 

. Accommodations: January 9, 2007, 12 
noon, e.s.t. 
ADDRESSES: Meeting Location: Marriott 
Metro Center Hotel, 775 12th Street, 
NW., Washington, DC 20005, (202) 737— 
2200. 

Meeting Registration, Presentations, 
and Written Comments: Lynne Johnson, 
Health Insurance Specialist, Division of 
Partnership Development, Office of 
External Affairs, Centers for Medicare & 
Medicaid Services, 7500 Security 
Boulevard, Mail stop S1-05-06, 
Baltimore, MD 21244-1850 or contact 
Ms. Johnson via e-mail at 
Lynne.Johnson@cms.hhs.gov. Meeting 
Registration: The meeting is open to the 
public, but attendance is limited to the 
space available. Persons wishing to 
attend this meeting must register by 
contacting Lynne Johnson at the address 
listed in the ADDRESSES section of this 
notice or by telephone at (410) 786- 
0090, by 12 noon, e.s.t., on January 17, 
2007. 

FOR FURTHER INFORMATION CONTACT: 
Lynne Johnson, (410) 786-0090. Please 
refer to the CMS Advisory Committees’ 
Information Line (1-877-449-5659 toll 
free)/(410—786—9379 local) or the 
Internet (http://www.cms.hhs.gov/ 
FACA/04_APME.asp) for additional 
information and updates on committee 
activities. Press inquiries are handled 
through the CMS Press Office at (202) 
690-6145. 
SUPPLEMENTARY INFORMATION: Section 
222 of the Public Health Service Act (42 
U.S.C. 217a), as amended, grants to the 
Secretary the authority to establish an 
advisory panel if the Secretary finds the 
panel necessary and in the public 
interest. The Secretary signed the 
charter establishing this Panel on 
January 21, 1999 and approved the 
renewal of the charter on January 14, 
2005. The establishment of the charter 
and renewal of the charter were 
announced in the February 17, 1999 
Federal Register (64 FR 7899), and the 
January 28, 2005 Federal Register (70 


FR 4129), respectively. The Panel 
advises and makes recommendations to 
the Secretary and the Administrator of 
the Centers for Medicare & Medicaid 
Services (CMS) on opportunities to 
enhance the effectiveness of consumer 
education strategies concerning the 
Medicare program. 

The goals of the Panel are as follows: 

¢ To develop and implement a 
national Medicare education program 
that describes the options for selecting 
a health plan under Medicare. 

e To enhance the Federal 
Government’s effectiveness in informing 
the Medicare consumer, including the 
appropriate use of public-private 
partnerships. 

e To expand outreach to vulnerable 
and underserved communities, 
including racial and ethnic minorities, 
in the context of a national Medicare 
education program. 

¢ To assemble an information base of 
best practices for helping consumers 
evaluate health plan options and build 
a community infrastructure for 
information, counseling, and assistance. 

The current members of the Panel are: 
Anita B. Boles, Executive Director, 
Partnership for Clear Health 
Communications; Gwendolyn T. 
Bronson, SHINE/SHIP Counselor, 
Massachusetts SHINE Program; Dr. 
Yanira Cruz, President and Chief 
Executive Officer, National Hispanic 
Council on Aging; Clayton Fong, 
President and Chief Executive Officer, 
National Asian Pacific Center on Aging; 
Nan Kirsten-Forte, Executive Vice 
President, Consumer Services, WebMD; 
Dr. Jessie C. Gruman, President and 
Chief Executive Officer, Center for the 
Advancement of Health; Betty L. 
Kennard, Vice President, Government 
Programs and Compliance, Health First 
Health Plans; Dr. David Lansky, 
Director, Health Program, Markle 
Foundation; Dr. Daniel Lyons, Senior 
Vice President, Government Programs, 
Independence Blue Cross; Dr. Frank B. 
McArdle, Manager, Hewitt Research 
Office, Hewitt Associates; Traci 
McClellan, J.D., Executive Director, 
National Indian Council on Aging; Dr. 
Keith Mueller, Professor and Section 
Head, Health Services Research and 
Rural Health Policy, University of 
Nebraska; Lee Partridge, Senior Health 
Policy Advisor, National Partnership for 
Women and Families; Myisha M. 
Patterson, National Health Coordinator, 
National Association for the 


. Advancement of Colored People; Susan 


O. Raetzman, Associate Director, Public 
Policy Institute, American Association 
of Retired Persons; Rebecca Snead, 
Executive Vice President/Chief - 
Executive Officer, National Alliance of 


State Pharmacy Associations; William 
A. Steel, President, The National 
Grange; Marvin Tuttle, Jr., CAE, 
Executive Director and Chief Executive 
Officer, Financial Planning Association; 
Catherine Valenti, Chairperson and. 
Chief Executive Officer, Caring Voice 
Coalition; and Grant Wedner, Manager, 
Business Development Team, Cosmix 
Corporation. 


The agenda for the January 24, 2007 
meeting will include the following: 


e Recap of the previous (October 17, 
2006) meeting. 


e Centers for Medicare & Medicaid 
Services Update. 


e Medicare Preventive Benefits and 
Quality. 

e Medicare Prescription Drug Benefit 
Update. 


e Public Comment. 


e Listening Session with CMS 
Leadership. 


Next Steps. 


Individuals or organizations that wish 
to make a 5-minute oral presentation on 
an agenda topic should submit a written 
copy of the oral presentation to Lynne 
Johnson at the address listed in the 
ADDRESSES section of this notice by the 
date listed in the DATES section of this 
notice. The number of oral presentations 
may be limited by the time available. 
Individuals not wishing to make a 
presentation may submit written 
comments to Ms. Johnson at the address 
listed in the ADDRESSES section of this 
notice by the date listed in the DATES 
section of this notice. 

Individuals requiring sign language 
interpretation or other special 
accommodations should contact Ms. 
Johnson at the address listed in the 
ADDRESSES section of this notice by the 
date listed in the DATES section of this 
notice. 


Authority: Sec. 222 of the Public Health 
Service Act (42 U.S.C. 217a) and sec.10(a) of 
Pub. L. 92-463 (5 U.S.C. App. 2, 10(a) and 
41 CFR 102-3). 


Dated: November 30, 2006. 
(Catalog of Federal Domestic Assistance 
Program No. 93.733, Medicare—Hospital 
Insurance Program; and Program No. 93:774, 
Medicare—Supplementary Medical 
Insurance Program). 
Leslie V. Norwalk, 
Acting Administrator, Centers for Medicare 
& Medicaid Services. 
[FR Doc. E6—21434 Filed 12—21—06; 8:45 am] 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[CMS-1382-N] 


Medicare Program; Town Hall Meeting 
on the Fiscal Year 2008 Applications 
for New Medical Services and 
Technologies and Informational 
Workshop on Payment for New 
Technologies Under the Inpatient 
Prospective Payment System (IPPS) 
and the Outpatient Prospective 
Payment System (OPPS), Processes 
for Diagnosis-Related Group (DRG) 
Assignment; and Requesting New 
International Classification of 
Diseases, 9th Revision, Clinical 
Modification (ICD-9—CM) Codes Under 
the IPPS—February 22, 2007 (CMS-— 
1382—N) 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Notice of meetings. 


SUMMARY: This notice announces a 
Town Hall Meeting te discuss fiscal year 
(FY) 2008 applications for add-on 
payments for new medical services and 
technologies under the Inpatient 
Prospective Payment System (IPPS). 
Interested parties are invited to this 
meeting to present their comments, 
recommendations, and data regarding 
whether the FY 2008 new medical 
services and technologies applications 
meet the substantial clinical 
improvement criteria. Additionally, we 
will hold an Informational Workshop 
for all interested parties on the 
application process and criteria for new 
medical services and technologies add- 
on payments under the IPPS, the 
transitional pass-through payment and 
new technology ambulatory payment 
classification (APC) assignment 
application processes under the 
Outpatient Prospective Payment System 
(OPPS) and the processes of Diagnosis- 
Related Group (DRG) assignment and 
requesting new ICD—9 codes under the 
IPPS. 
DATES: Meeting and Informational 
Workshop Date: Both the Town Hall 
Meeting and Informational Workshop 
will be held on Thursday, February 22, 
2007. The Informational Workshop will 
begin at 9 a.m. e.s.t. The Town Hall 
Meeting will begin at 1:30 p.m. e.s.t. 

Registration Deadline for All 
Participants for the Town Hall Meeting 
and the Informational Workshop: All 
participants must register by February 
‘15, 2007. 

Registration Deadline for Presenters of 
the Town Hall Meeting: All presenters 


for the Town Hall Meeting, whether 
attending in person or by phone, must 
register and submit their agenda item(s) 
by February 6, 2007. 

Comment Deadline for the Town Hall 
Meeting: Written comments for 
discussion at the Town Hall Meeting 
must be received by February 6, 2007. 
All other written comments on whether 
the service or technology represents a 
substantial clinical improvement must 
be received by March 9, 2007 for 
consideration before publication of the 
FY 2008 IPPS proposed rule. 

Agenda Item(s) Deadline for the Town 
Hall Meeting: Agenda items for the 
Town Hall Meeting must be received by 


February 6, 2007. 


ADDRESSES: Meeting Location: The 
Information Workshop and Town Hall 
Meeting will be held in the auditorium 
in the central building of the Centers for 
Medicare & Medicaid Services, 7500 
Security Boulevard, Baltimore, MD 
21244-1850. 

Registration and Special 
Accommodations: Individuals wishing 
to participate or who need special 
accommodations or both must register 
by completing the on-line registration 
located at newtech@cms.hhs.gov or by 
contacting Tiffany Swygert (410) 786— 
4642 or Michael Treitel at (410) 786— 
4552. Registration ihformation may also 
be mailed to the New Technology Team, 
Division of Acute Care, Center for 
Medicare Management, Centers for 
Medicare & Medicaid Services, Mail 
stop C4—08-06, 7500 Security 
Boulevard, Baltimore, MD 21244-1850 
or faxed to the New Technology Team 
at (410) 786-0169. 

Written Comments for the Town Hail 
Meeting: We will accept written 
questions or other statements, not to 
exceed three single-spaced, typed pages 
that are received by the date specified 
in the “DATES” section. Written 
comments may be sent electronically to 
newtech@cms.hhs.gov (please make the 
subject of the e-mail new technology 
comments); sent via mail to the New 
Technology Team, Division of Acute 
Care, Center for Medicare Management, 
Centers for Medicare & Medicaid 
Services, Mail stop C4—08—06, 7500 
Security Boulevard, Baltimore, MD 
21244-1850; or sent via fax to the New 
Technology Team at (410) 786-0169. 

' Agenda Item(s) for the Town Hall 
Meeting: Agenda items for the Town 
Hall Meeting regarding whether a FY 
2008 application meets the substantial 
clinical improvement criteria may be 
sent by mail, fax, or electronically. 
Agenda items must be received by the 
date specified in the “DATES” section. 
Agenda item(s) may be sent 


electronically to newtech@cms.hhs.gov 
(please make the subject of the e-mail 
new technology agenda item(s)); sent via 
mail to the attention of the New 
Technology Team, Division of Acute 
Care, Center for Medicare Management, 
Centers for Medicare & Medicaid 
Services, Mail stop C4—08-06, 7500 
Security Boulevard, Baltimore, MD 
21244-1850; or faxed to the New 
Technology Team at (410) 786-0169. 
FOR FURTHER INFORMATION CONTACT: 
Tiffany Swygert, (410) 786-4642, 
tiffany.swygert@cms.hhs.gov. Michael 
Treitel, (410) 786-4552, 
michael.treitel@cms.hhs.gov. 


SUPPLEMENTARY INFORMATION: 
I. Background 5 
Sections 1886(d)(5)(K) and (L) of the 


” Act require the Secretary to establish a 


process of identifying and ensuring 
adequate payments for new medical 
services and technologies under 
Medicare. Effective for discharges 
beginning on or after October 1, 2001, 
section 1886(d)(5)(K)(i) required the 
Secretary to establish (after notice and 
opportunity for public comment) a 
mechanism to recognize the costs of 
new services and technologies under the 
inpatient prospective payment system 
(IPPS). In addition, section 
1886(d)(5)(K)(vi) of the Act specifies 
that a medical service or technology will 
be considered ‘‘new”’ if it meets criteria 
established by the Secretary (after notice 
and opportunity for public comment). 
(See the FY 2002 IPPS proposed (66 FR 
22693, May 4, 2001) and final rules (66 - 
FR 46912, September 7, 2001) for a more 
detailed discussion.) In addition, we 
have further discussed our application 
of the criteria in the IPPS proposed and 
final rules for FYs 2003, 2004, 2005, 


_ 2006 and 2007. (See 67 FR 31427, May 


9, 2002; 67 FR 50009, August 1, 2002; 
68 FR 27184, May 19, 2003; 68 FR 
45385, August 1, 2003; 69 FR 28236, 
May 18, 2004; 69 FR 49000, August 11, 
2004; 70 FR 23353, May 5, 2005; 70 FR 
47341, August 12, 2005; and 71 FR 
47994, August 18, 2006 respectively). 

In the September 7, 2001 final rule (66 
FR 46914), we noted that we evaluate a 
request for special payment for a new . 
medical service or technology against 
the following criteria in order to 
determine if the new technology meets 
the substantial clinical improvement 
requirement: 

e The device offers a treatment option 
for a patient population unresponsive 
to, or ineligible for, currently available 
treatments. 

e The device offers the ability to 
diagnose a medical condition in a 
patient population where that medical 
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condition is currently undetectable or 
offers the ability to diagnose a medical 
condition earlier in a patient population 
than allowed by currently available 
methods. There must also be evidence 
that use of the device to make a 
diagnosis affects the management of the 
- patient. 

e Use of the device significantly 
improves clinical outcomes for a patient 
population as compared to currently 
available treatments. Some examples of 
outcomes that are frequently evaluated 
in studies of medical devices are the 
following: 

+t Reduced mortality rate with use of 
the device. 

+ Reduced rate of device-related 
complications. 

~ Decreased rate of subsequent 
diagnostic or therapeutic interventions 
(for example, due to reduced rate of 
recurrence of the disease process). 

+ Decreased number of future 
hospitalizations or physician visits. 

+ More rapid beneficial resolution of 
the disease process treatment because of 
the use of the device. 

¢ Decreased pain, bleeding, or other 
quantifiable symptoms. 

~ Reduced recovery time. 

In addition, we indicated that the 
requester is required to submit evidence 
that the technology meets one or more 
of these criteria. 

Section 503 of the Medicare 
Prescription Drug, Improvement, and 
Modernization Act of 2003 (MMA) 
revised the process for evaluating new 
medical services and technology 
applications by requiring the Secretary 
to do the following: 

e Provide for public input regarding 
whether a new service or technology 
represents an advance in medical 
technology that substantially improves 
the diagnosis or treatment of Medicare 
beneficiaries. 

. © Make public and periodically 
update a list of all the services and 
technologies for which an application is 
pending. 

e Accept comments, 
recommendations, and data from the 
public regarding whether the service or 
technology represents a substantial 
improvement. 

e Provide for a meeting at which 
organizations representing hospitals, 
physicians, manufacturers and any 
other interested parties may present 
comments, recommendations, and data 
to the clinical staff of CMS whether the 
service or technology represents a 
substantial improvement. 

The opinions and alternatives 
provided during this meeting will assist 
us as we evaluate the new medical 
services and technology applications for 


FY 2008. In addition, they will help us 
to evaluate our policy on the IPPS new 
technology add-on payment process. 
We note that for applications for add- 
on payments for new technologies for 
FY 2008, we initially set a deadline of 
October 15, 2006 for an applicant to 
submit a formal request, including a full 
description of the clinical applications 
of the medical service, evidence that the 
new medical service or technology 
represents a substantial clinical 
improvement, and a significant sample 
of data demonstrating that the medical | 
service or technology meets the high- 
cost threshold. As announced on our 
Web site, http://www.cms.hhs.gov/ 
AcutelInpatientPPS/08_newtech.asp, we 
extended the October 15, 2006 deadline 
to December 30, 2006. Applicants must 
also submit a complete database 
demonstrating that the medical service 
or technology meets the high-cost 
threshold by December 30, 2006. 


II. Informational Workshop and Town 
Hall Meeting Format 


In addition to, the statutorily-require 
Town Hall Meeting on whether an IPPS 
new technology application meets the 
substantial clinical improvement 
criteria, we will be holding an 
Informational Workshop on applying for 
special payment for new medical 
services and technologies under the 
IPPS and OPPS. Specifically, for new 
technology add-on payments under the 
IPPS, we will discuss each criterion in 
detail along with other information that 
will be helpful in guiding an applicant 


_ through the new technology add-on 


payment process. We will also discuss 
the processes of DRG assignment and 
requesting new ICD-9 codes under the 
IPPS. (Information on DRGs can be 
found on the IPPS Web site at http:// 
www.cms.hhs.gov/AcuteInpatientPPS/ 
01_overview.asp# TopOfPage and 
information on ICD-9—CM coding can 
be found on our Web site at http:// 
www.cms.hhs.gov/ 
ICD9ProviderDiagnosticCodes/ 
02_newrevisedcodes.asp.) 

In addition, to facilitate the public’s 
knowledge of OPPS new technology 
application processes, the Informational 
Workshop will also include information 
on several processes for applying for 
special payment under the OPPS. One 
topic concerns the process and criteria 
for applying for a new category of 
devices for pass-through payment. 
Interested parties may apply for a new 
device category, in accordance with 
section 1833(t)(6) of the Act. As 
background information, we have 
posted application and process 
background information on our Web site 
at http://www.cms.hhs.gov/ 


HospitalOutpatientPPS/Downloads/ 
catapp.pdf. Furthermore, under section 
1833(t)(6) of the Act interested parties 
may also apply for transitional pass- 
through payment for certain new drugs, 
biological or radiopharmaceutical 
agents. As background information, we 
have posted application and process 
background information on our Web 
site, http://www.cms.hhs.gov/ 
HospitalOutpatientPPS/Downloads/ 
drugapplication.pdf. Finally, we 
provide the opportunity for the public 
to apply for new services to be placed 
in new technology APC groups in the 
OPPS, in accordance with our criteria 
and discussion in our November 30, 
2001 final rule (66 FR 59897). We plan 
to discuss all three of these OPPS 
application processes at the 
Informational Workshop that will be 
held on February 22, 2007. 

The Informational Workshop is open 
to all interested parties including 
organizations representing hospitals, 
physicians and manufacturers. We 
encourage all interested parties to 
attend, especially those who are not 
familiar with these processes. 
Individuals who want to attend this 
Informational Workshop must register. 
by the date specified in the ‘‘DATES”’ 
section of this notice. Registration 
information is available below. 

For participants who cannot come to 
CMS for the meeting, an open toll-free 
phone line, (888) 577-8990, has been 
made available. If you are calling in, the 
operator will ask you for the conference 
code. The conference code is ““New 
Tech.” 

We are required to provide for a Town 
Meeting at which organizations 
representing hospitals, physicians, 
manufacturers and any other interested 
party may present comments, 
recommendations, and data to the 
clinical staff of CMS whether the service 
or technology for which an application 
has been submitted for new technology 
add-on treatment under the IPPS - 
represents a substantial improvement. 
This meeting will allow for a discussion 
of the substantial clinical improvement 
criteria to each of the FY 2008 new 
medical services and technology add-on 
payment applications. Information 
regarding the applications can be. found 
on our Web site at http:// 
www.cms.hhs.gov/AcutelInpatientPPS/ 
08_newtech.asp#TopOfPage. 

The majority of the meeting will be 
reserved for comments, 
recommendations, and data from 
registered presenters. The time for each 
presenter’s comments will be 
approximately 10 to 15 minutes and 
will be based on the number of 
registered presenters. Presenters will be 
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scheduled to speak in the order in 
which they register and grouped by new 
technology applicant. Therefore, 
individuals who want to be presenters 
must register and submit their agenda 
item(s) by the date specified in the 
“DATES” section. Once the agenda is 
completed, it will be posted on the IPPS 
Web site at http://www.cms.hhs.gov/ 
AcutelnpatientPPS/ 
08_newtech.asp#TopOfPage. Comments 
from participants will be heard (time 
permitting) after the completion of the 
presentations. 


For presenters or participants who 

cannot come to CMS for the meeting, an 
-open toll-free phone line, (888) 577- 
~ 8990, has been made available. If you 
are Calling in, the operator widl ask you 
for the conference code. The conference 
code is ‘“‘New Tech.” In addition, 
written comments will also be accepted 
and presented at the meeting if they are 
received by the date specified in the 
“DATES” section. Written comments may 
also be submitted after the meeting. If 
the comments are to be considered 
before the publication of the proposed 
rule, the comments must be received by 
the date specified in the “DATES” — 
section. 


III. Registration Instructions 


The Division of Acute Care in CMS is 
coordinating the meeting registration for 
both the Informational Workshop and 
Town Hall Meeting. While there is no 
registration fee, individuals must 
register to attend the Town Hall Meeting 
on substantial clinical improvement and 
for the Informational Workshop (two 
separate registrations). 

Individuals may present their 
comments for the Town Hall Meeting 
either in person or by phone. These 
individuals must register and submit 
their agenda item(s) by the date 
specified in the ‘“‘DATES”’ section. All 
other participants for the Town Hall 
Meeting must register by the date 
specified in the ‘‘DATES”’ section. 


All registrants will receive 
confirmation with instructions for 
arrival at the CMS complex (persons 
who register on-line will receive this 
confirmation upon completion of 
registration process and should print the 
confirmation and bring it with them to 
the meeting). Because of limited 
meeting space and our desire to 
maintain an accurate count of 
registrants who plan to come to CMS, 
we prefer that these persons register on- 
line. In addition, we would prefer that 
registrants who plan to participate by 
phone register by phone or fax. 


A. On-line Registration 


Registration may be completed on- 
line at the following Web address: 
http://www.cms.hhs.gov/ 
AcuteInpatientPPS/ 
08_newtech.asp#TopOfPage. Select the 
link “Register to Attend the New 
Technology Town Hall Meeting” and/or 
“Register to attend the New Technology 
Informational Workshop.” After 
completing the registration, on-line 
registrants should print the 
confirmation page and bring it wih 
them to the meeting(s). 


B. Registration by Phone, Fax or Mail 


Registration for both meetings may 
also be completed by contacting Tiffany 
Swygert at (410) 786-4642 or Michael 
Treitel at (410) 786-4552. Registration 
may also be completed by fax to the 


attention of the New Technology Team - 


at (410) 786-0169. If registration is 
completed by phone fax or mail, please 
provide your name, address, and 
telephone number, meetings, which you 
are registering for Town Hall Meeting 
and/or Informational Workshop and, if 
available, e-mail address and fax 
number. Please send mail in registration 
to address specified in the ‘““ADDRESSES” 
section. 


IV. Security Information 


Because this meeting will be located 
on Federal property, for security - 
reasons, any persons wishing to attend 
this Informational Workshop and Town 
Meeting must register by close of 
business on February 15, 2007. 
Individuals who have not registered in 
advance will not be allowed to enter the 
building to attend the meeting. Seating 
capacity is limited to the first 250 - 
registrants. 

The on-site check-in for visitors will 
begin at 8:30 a.m: Please allow sufficient 
time to go through the security 
checkpoints. It is suggested that you 
arrive at central building by 8:30 a.m. so 
that you will have enough time to 
check-in before the session begins. 
Individuals that will only attend the 
Town Hall Meeting must check-in at 1 
p.m. Security measures will include 
inspection of vehicles, inside and out, at 
the entrance to the grounds. In addition, 
all persons entering the building must 
check in by name, provide a 
government-issued identification, and 
pass through a metal detector. All items 
brought to CMS, whether personal or for 
the purpose of demonstration or to 
support a presentation, including items 
such as laptops, cell phones, and palm 
pilots, are subject to physical 
inspection. Participants attending the 
Informational Workshop will be able to 


-attend the Town Hall meeting without 
an additional check-in unless they exit 
the building. In this case, a participant 
will need to repeat the security check- 

in and procedures. 


Authority: Section 503 of Public Law 108— 
173. 


(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance; and Program No. 93.774, 
Medicare—Supplementary Medical 
Insurance Program) 

Dated: November 30, 2006. 
Leslie V. Norwalk, 
Acting Administrator, Centers for Medicare 
& Medicaid Services. 
[FR Doc. 06-9838 Filed 12-20-06; 8:45 am] 
BILLING CODE 4120-01-P 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES’ 


Administration for Children and 
Families 


AGENCY: Administration for Native 
Americans (ANA), HHS. 

ACTION: Notice of Public Comment on 
the Proposed Adoption of ANA Program 
Policies and Procedures; Correction 


SUMMARY: Pursuant to section 814 of the 
Native American Programs Act of 1974 
(the Act) 42 U.S.C. 2992b-1, ANA 
herein describes its proposed 
interpretive rules, statements of general | 
policy and rules of agency procedure or 
practice in relation to the Social and 
Economic Development Strategies 
(hereinafter referred to as SEDS), Native 
Language Preservation and Maintenance 
(hereinafter referred to as Native 
Language), Environmental Regulatory 
Enhancement (hereinafter referred to as 
Environmental), Environmental 
Mitigation (hereinafter referred to as 
Mitigation), Improving the Well-Being 
of Children—Native American Health 
Marriage Initiative (hereinafter referred 
to as Healthy Marriage) programs and 
any Special Initiatives. Under the 
statute, ANA is required to provide 
members of the public an opportunity to 
comment on proposed changes in 
interpretive rules, statements of general 
policy and rules of agency procedure or 
practice and to give notice of the final 
adoption of such changes at least thirty 
(30) days before the changes become 
effective. This Notice also provides 
additional information about ANA’s 
plan for administering the programs. 
FOR FURTHER INFORMATION CONTACT: 
Sheila K. Cooper, Director of Program 
Operations, toll-free at (877) 922-9262. 
In the Federal Register Notice 
published on November 21, 2006 (Vol. 
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71, No. 224), make the following 
addition under Additional Information: 


VI. ANA Administrative Policy 


ANA is issuing a policy clarification 
statement. Currently, ANA has an 
administrative policy that states “An 
applicant can have only one active 
Social and Economic Development 
Strategies (SEDS) grant operating at any 
given time.” In addition to the regular 
SEDS competition, ANA currently 
conducts two special initiative awards 
programs under Section 803({a) of the 
Native American Programs Act, 42 
U.S.C. 2991b(a). The two additional 
programs funded under the SEDS 
Catalog of Federal Domestic Assistance 
number 93.612 are the SEDS-Alaska and 
the Improving the Well-Being of 
Children: Native American Health 
Marriage Initiative (NAHMI). By issuing 
this statement, ANA is reinforcing the 
policy that applicants may submit only 
one application for SEDS or one 
application for NAHMI, but not for both. 
ANA will only accept for funding 
competition the first application 
submitted. If two applications are 
received from the same applicant at the 
same time, the applicant will be 
‘notified, prior to an eligibility 
determination, that only one application 
will be accepted. ANA will continue to 
enforce its policy that grantees cannot 
receive two or more grant awards under 
the SEDS category. 


Dated: December 9, 2006. 
Quanah Crossland Stamps, 


Commissioner, Administration for Native 
Americans. 


[FR Doc. 06-9834 Filed 12-21-06; 8:45 am] 
BILLING CODE 4184-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 


Advisory Committee for Reproductive 
Health Drugs; Notice of Meeting 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 


. This notice announces a forthcoming 
meeting of a public advisory committee 
of the Food and Drug Administration 
(FDA). The meeting will be open to the 
public. 

Name of Committee: Advisory 
Committee for Reproductive Health 
Drugs. 

General Function of the Committee: 
To provide advice and 
recommendations to the agency on 
FDA’s regulatory issues. 


Date and Time: The meeting will be 
held on January 23, 2007, from 8:30 a.m. 
to 6 p.m. and on January 24, 2007, from 
8:30 a.m. to 5:00 p.m. 

Location: Food and Drug 
Administration, Center for Drug 
Evaluation and Research Advisory 
Committee Conference Room, rm. 1066, 
5630 Fishers Lane, Rockville, MD. 

Contact Person: Teresa Watkins, 
Center for Drug Evaluation and Research 
(HFD-21), Food and Drug 
Administration, 5600 Fishers Lane (for 
express delivery, 5630 Fishers Lane, rm. 
1093), Rockville, MD 20857, 301-827-— 
7001, FAX: 301-827-6776, e-mail: 
Teresa. Watkins@fdad&hs.govor FDA 
Advisory Committee Information Line, 
1-800-741-8138 (301-443-0572 in the 
Washington, DC area), code 
3014512537. Please call the Information 
Line for up-to-date information on this 
meeting. 

Agenda: On January 23 and 24, 2007, 
presentations and committee 
discussions will address current issues 
which influence the consideration for 
approval of oral and non-oral (i.e., 
transdermal and intravaginal) hormonal 
contraceptive drug products. 
Implantable and injectable hormone 
products will not be discussed. Issues 
for discussion will include clinical trial 
design, expectations for efficacy and 
safety outcomes, and measures of 
acceptability of the product to the user, 
including cycle control. FDA intends to 
make background material available to 
the public no later than 1 business day 
before the meeting. If FDA is unable to 
post the background material on its Web 
site prior to the meeting, the background 
material will be made publicly available 
at the location of the advisory 
committee meeting, and the background 
material will be posted on FDA’s Web 
site after the meeting. Background 
material is available at http:// 
www.fda.gov/ohrms/dockets/ac/ 
acmentw.htm, click on the year 2007 and 
scroll down to the appropriate advisory 
committee link. 

Procedure: Interested persons may 
present data, information, or views, 
orally or in writing, on issues pending 
before the committee. Written 
submissions may be made to the contact 
person on or before January 12, 2007. 
Oral presentations from the public will 
be scheduled between approximately 10 
a.m. and 12 noon on January 24, 2007. 
Those desiring to make formal oral 
presentations should notify the contact 
person and submit a brief statement of 
the general nature of the evidence or 
arguments they wish to present, the 
names and addresses of proposed 
participants, and an indication of the 
approximate time requested to make 


their presentation on or before January 
5, 2007. Time allotted for each 
presentation may be limited. If the 
number of registrants requesting to 
speak is greater than can be reasonably 
accommodated during the scheduled 
open public hearing session, FDA may 
conduct a lottery to determine the 
speakers for the scheduled open public 
hearing session. The contact person will 
notify interested persons regarding their 
request to speak by January 8, 2007. 

Persons attending FDA’s advisory 
committee meetings are advised that the 
agency is not responsible for providing 
access to electrical outlets. 

FDA welcomes the attendance of the 
public at its advisory committee 
meetings and will make every effort to 
accommodate persons with physical 
disabilities or special needs. If you 
require special accommodations due to 
a disability, please contact Teresa 
Watkins at least 7 days in advance of the 
meeting. 

Notice of this meeting is given under 
the Federal Advisory Committee Act (5 
U.S.C. app. 2). 


Dated: December 15, 2006. 
Randall W. Lutter, 


Associate Commissioner for Policy and 
Planning. 


[FR Doc. E6—21949 Filed 12—21—06; 8:45 am] 
BILLING CODE 4160—01-S 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
[Docket No. 2006D-0172] 


Guidance for Clinical Investigators, 
Institutional Review Boards, and 
Sponsors; Process for Handling 
Referrals to Food and Drug 
Administration Under 21 CFR 50.54: 
Additional Safeguards for Children in 
Clinical Investigations 


AGENCY: Food and Drug Administration, 
HHS. 
ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration (FDA) is announcing the 
availability of a guidance entitled 
“Guidance for Clinical Investigators, 
Institutional Review Boards, and 
Sponsors; Process for Handling Referrals 
to FDA Under 21 CFR 50.54:.Additional 
Safeguards for Children in Clinical 
Investigations.”’ This guidance is 
intended to assist clinical investigators, 
Institutional Review Boards (IRBs), 
sponsors, and other interested parties in 
understanding FDA’s process for 
handling clinical investigations that 
include children as subjects and that - 


| 
| 
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have been referred to FDA for review 
under FDA regulations on additional 
safeguards for children in clinical 
investigations. The guidance describes 
the procedures FDA generally intends to 
follow in handling clinical 
investigations referred for review under 
§ 50.54 (21 CFR 50.54) and in reaching 
final determinations in accordance with 
these regulations. The guidance 
announced in this notice finalizes the 
draft guidance of the same title dated 
May 2006. 

DATES: General comments on agency 
guidance documents are welcome at any 
time. 

ADDRESSES: Submit written requests for 
single copies of the guidance to the 
Office of Policy (HF—11), Office of the 
Commissioner, Food and Drug 
Administration, 5600 Fishers Lane, 
Rockville, MD 20857. Send one self- 
addressed adhesive label to assist that 
office in processing your requests. 
Submit telephone requests to 800—835-— 
4709 or 301-827-1800. Submit written 
comments on the guidance to the 
Division of Dockets Management (HFA-— 
305), Food and Drug Administration, 
5630 Fishers Lane, rm. 1061, Rockville, 
MD 20852. Submit electronic comments 
to http://www. fda.gov/dockets/ 
ecomments. See the SUPPLEMENTARY 
INFORMATION section for electronic 
access to the guidance document. 

FOR FURTHER INFORMATION CONTACT: Erik 
Mettler, Office of Policy (HF-11), Food 
and Drug Administration, 5600 Fishers 
Lane, Rockville, MD 20857, 301-827- 
3360. 


SUPPLEMENTARY INFORMATION: 
I. Background 


FDA is announcing the availability of 
a guidance entitled ‘‘Guidance for 
Clinical Investigators, Institutional 
Review Boards, and Sponsors; Process 
for Handling Referrals to FDA Under 21 
CFR 50.54: Additional Safeguards for 
Children in Clinical Investigations.” 
FDA issued 21 CFR part 50, subpart D, 
‘Additional Safeguards for Children in 
Clinical Investigations,” (subpart D) as 
an interim final rule on April 24, 2001 
(66 FR 20598). Under these regulations, 
an IRB must review clinical 
investigations involving children as 
subjects and covered by subpart D and 
approve only those clinical 
investigations that satisfy the criteria 
described in §§ 50.51, 50.52, or 50.53, as 
well as the conditions of all other 
applicable sections in subpart D. 

Under § 50.54, if an IRB does not 
believe that a clinical investigation 
within the scope described in §§ 50.1 
and 56.101 (21 CFR 56.101) and 
involving children as subjects meets the 


requirements of §$ 50.51, 50.52, or 
50.53, the clinical investigation may 
proceed only if: 

e (1) The IRB finds and documents 
that the clinical investigation presents a 
reasonable opportunity to further the 
understanding, prevention, or 
alleviation of a serious problem 
affecting the health or welfare of 
children; and 

e (2) The Commissioner of Food and 
Drugs, after consultation with a panel of 
experts in pertinent disciplines (for 
example: science, medicine, education, 
ethics, law) and following opportunity 
for public review and comment, 
determines either of the following: 

e That the clinical investigation in 
fact satisfies the conditions of § 50.51, 
50.52, or 50.53, as applicable, or 

e That the following conditions are 
met: 

e The clinical investigation presents a 
reasonable opportunity to further the 
understanding, prevention, or 
alleviation of a serious problem 
affecting the health or welfare of 
children; 

e The clinical investigation will be 
conducted in accordance with sound 
ethical principles; and 

e Adequate provisions are made for 
soliciting the assent of children and the 
permission of their parents or guardians 
as set forth in § 50.55. 

The guidance describes the 
procedures FDA generally will follow in 
handling clinical irivestigations referred 
for review under § 50.54 and in reaching 
final determinations under that 
regulation. The guidance is based in 
part on FDA’s experience to date with 
such referrals. The Department of 
Health and Human Services (HHS) has 
human subject protection regulations 
that also govern research involving 
children as subjects and supported or 
conducted by HHS. (See 45 CFR part 46, 
subpart D.) The guidance also addresses 
situations in which a clinical 
investigation is subject to both 21 CFR 
50.54 and 45 CFR 46.407. 

In the Federal Register of May 10, 
2006 (71 FR 27264), FDA announced the 
availability of the draft guidance of the 
same title dated May 2006. FDA 
received a few comments on the draft 
guidance and those comments were 
considered as the guidance was 
finalized. 

This guidance is being issued 
consistent with FDA’s good guidance 
practices regulation (21 CFR 10.115). 
The guidance represents the agency’s 
current thinking on the process for 
handling referrals to FDA under§ 50.54. 
It does not create or confer any rights for 
or on any person and does not operate 
to bind FDA or the public. An 


alternative approach may be used if 
such approach satisfies the 
requirements of the applicable statutes 
and regulations. 


II. The Paperwork Reduction Act of 
1995 


This guidance refers to previously 
approved collections of information 
found in FDA regulations. These 
collections of information are subject to 
review by the Office of Management and 
Budget (OMB) under the Paperwork 
Reduction Act of 1995 (44 U.S.C. 3501- 
3520). The information required under 
§ 50.54 is a recordkeeping requirement. 
IRB recordkeeping requirements are set 
forth in FDA regulations on IRBs (21 
CFR part 56) at § 56.115. The collection 
of information in § 56.115 has been 
approved under OMB Control No. 0910- 
0130. Although FDA had included an 
analysis of the estimated annual 
reporting burden in the notice of 
availability for the draft guidance (71 FR 
27264), that analysis made clear that, 
based on the agency’s experience to date 
with the regulation addressed in the 
guidance, FDA only expects 
approximately five respondents per year 
to submit information to the agency 
under the guidance. Accordingly, FDA 
has concluded that, under 5 CFR 
1320.3(c), there is no collection of 
information associated with this 
guidance. 


Ill. Comments 


Interested persons may submit to the 
Division of Dockets Management (see 
ADDRESSES) written or electronic 
comments regarding this document. 
Submit a single copy of electronic 
comments or two paper copies of any 
mailed comments, except that 
individuals may submit one paper copy. 
Comments are to be identified with the 
docket number found in brackets in the 
heading of this document. Received 
comments may be seen in the Division 
of Dockets Management between 9 a.m. 
and 4 p.m., Monday through Friday. 


IV. Electronic Access 


Persons with access to the Internet 
may obtain the document at either 
http://www.fda.gov/cder/guidance/ 
index.htm, http://www.fda.gov/cber/ 
guidelines.htm orhttp://www.fda.gov/ 
ohrms/dockets/default.htm. 


Dated: December 15, 2006. 
Jeffrey Shuren, 
Assistant Commissioner for Policy. 
{FR Doc. E6—21950 Filed 12-21-06; 8:45 am] 
BILLING CODE 4160-01-S 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Cancer Institute; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Cancer 
Institute Special Emphasis Panel, Cellular 
and Tissue Biology Cluster. 

Date: January 30-31, 2007. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda North Marriott, 5701 
Marinelli Road, Bethesda, MD 20852. 

Contact Person: Shakeel Ahmad, PhD, 
Scientific Review Administrator, Research 
Programs Review Branch, National Cancer 
Institute, Division of Extramural Activities, 
6116 Executive Blvd., Room 8137, MSC 8328, 
Bethesda, MD 20892, (301) 594-0114, 
ahmads@mail.nih.gov. 


Name of Committee: National Cancer 
Institute Special Emphasis Panel Prevention, 
Control and Population Sciences. 

Date: February 7—9, 2007. 

Time: 5 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: DoubleTree Rockville, 1750 
Rockville Pike, Rockville, MD 20852. 

Contact Person: Hasnaa Shafik, MD, PhD, 
Scientific Review Administrator, Division of 
Extramural Activities, RPRB, National Cancer 
Institute, National Institutes of Health, 6116 
Executive Blvd., Room 8135, Bethesda, MD 
20892, (301) 451-4757, 
shafikh@mail.nih.gov. 

Name of Committee: National Cancer 
Institute Special Emphasis Panel, Cancer 
Prevention, Control] and Population Sciences. 

Date: February 7—9, 2007. 

Time: 5 p.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: DoubleTree Rockville, 1750 
Rockville Pike, Rockville, MD 20852. 

Contact Person: Wlodek Lopaczynski, MD, 
PhD, Scientific Review Administrator, 
Research Programs Review Branch, Division 
of Extramural Activities, National Cancer 
Institute, 6116 Executive Blvd.. Room 8131, 
Bethesda, MD 20892, 301-594-1402, 
lopacw@mail.nih.gov. 


(Catalogue of Federal Domestic Assistance 
Program Nos. 93.392, Cancer Construction; 
93.393, Cancer Cause and Prevention 
Research; 93.394, Cancer Detection and 
Diagnosis Research; 93.395, Cancer 
Treatment Research; 93.396, Cancer Biology 
Research; 93.397, Cancer Centers Support, 
93.398, Cancer Research Manpower; 93.399, 
Cancer Control, National Institutes of Health, 
HHS) 


Dated: December 14, 2006: 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


{FR Doc. 06—9816 Filed 12—21—06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


National Institute of Allergy and 
Infectious Diseases; Notice of Closed 
Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 
is hereby given of the following 
meetings 

The meetings will be closed to the 
public in accordance with the 
provisions seth forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C, 
as amended. The grant applications and 
the discussions could disclose 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel, Unsolicited Program Project 
(P01) Grant Application. 

Date: January 10, 2007. 

Time: 1 p.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institute of Health, 
Rockledge 6700, 6700B Rockledge Drive, 
Bethesda, MD 20817, (Telephone Conference 
Call). 

Contact Person: Kenneth E. Santora, PhD, 
Scientific Review Administrator, Scientific 
Review Program, NIH/NIAID/DHHS, Room 
3265, 6700B Rockledge Drive, MSC 7616, 
Bethesda, MD 20892, (301) 451-2605, 
ks216i@nih.gov. 


Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel, Clinical Trials Planning 
Grants. 

Date: January 16, 2007. 

Time: 10 a.m. to 2 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institute of Health, 
Rockledge 6700, 6700B Rockledge Drive, 


Bethesda, MD 20817, (Telephone Conference 
Call). 

Contact Person: Barney Duane Price, PhD, 
Scientific Review Administrator, Scientific 
Review Program, DHSS/NIH/NIAID/DEA, 
Room 2217, 6700B Rockledge Drive, MSC 
7616, Bethesda, MD 20892-7616, 301-496— 
2550, pricebd@niaid.nih.gov. 

Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel, Non-Antibiotic Selectable 
Markers for Biodefense. 

Date: January 17, 2007. 

Time: 8 a.m. to 6:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: North Bethesda Marriott, 5701 ° 
Marinelli Road, North Bethesda, MD 20852. 

Contact Person: Mary J. Homer, PhD, 
Scientific Review Administrator, Scientific 
Review Program, Division of Extramural 
Activities, NIAID/NIH/DHHS, 6700B 
Rockledge Drive, MSC 7616, Bethesda, MD 
20892, (301) 496-7042, 
mjhomer@niaid.nih.gov. 

Name of Committee: National Institute of 
Allergy and Infectious Diseases Special 
Emphasis Panel, New Drug Discovery for 
Tuberculosis. 

Date: January 26, 2007. 

Time: 12 p.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 
Rockledge 6700, 6700B Rockledge Drive, 
Bethesda, MD 20817, (Telephone Conference 


* Call). 


Contact Person: Darren D Sledjeski, PhD, 
Scientific Review Administrator, NIAID, 
DEA, Scientific Review Program, Room 3253, 
6700B Rockledge Drive, MSC-7616, 
Bethesda, MD 20892-7616, 301— 451-2638, 
sledjeskid@niaid.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.855, Allergy, Immunology, 
and Transplantation Research; 93.856, 
Microbiology and Infectious Diseases 
Research, National Institutes of Health, HHS) 


Dated: December 15, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-9817 Filed 12—21—06; 8:45 am] 
BILLING CODE 4140—-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National Institutes of Health 


Center for Scientific Review; Notice of 
Closed Meetings 


Pursuant to section 10(d) of the 
Federal Advisory Committee Act, as 
amended (5 U.S.C. Appendix 2), notice 


is hereby given of the following 


meetings. 

The meetings will be closed to the 
public in accordance with the 
provisions set forth in sections 
552b(c)(4) and 552b(c)(6), Title 5 U.S.C., 
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as amended. The grant applications and 
the discussions could disclose _ 
confidential trade secrets or commercial 
property such as patentable material, 
and personal information concerning 
individuals associated with the grant 
applications, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, SAT Study 
Section Conflicts. 

Date: January 23, 2007. 

Time: 1 p.m. to 6:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892, 
(Virtual Meeting). 

Contact Person: Dharam S. Dhindsa, DVM, 


PhD, Scientific Review Administrator, Center 


for Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5110, 
MSC 7854, Bethesda, MD 20892, (301) 435— 
1174, dhindsad@csr.nih.gov. 


Name of Committee: Integrative, 
Functional and Cognitive Neuroscience 
Integrated Review Group, Neurobiology of 
Learning and Memory Study Section. 

Date: February 1, 2007. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: One Washington Circle Hotel, One 
Washington Circle, NW., Washington, DC 
20037. 

Contact Person: Bernard F. Driscoll, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5184, 
MSC 7844, Bethesda, MD 20892, (301) 435- 
1242, driscolb@csr.nih.gov. 


Name of Committee: Biobehavioral and 
Behavioral Processes Integrated Review 
Group, Biobehavioral Regulation, Learning 
and Ethology Study Section. 

Date: February 1-2, 2007. 

Time: 9 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: St. Gregory Hotel, 2033 M Street 
NW., Washington, DC 20036. 

Contact Person: Luci Roberts, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3188, 
MSC 7848, Bethesda, MD 20892, (301) 435- 
0692, roberlu@csr.nih.gov. 


Name of Committee: Digestive Sciences 
Integrated Review Group, Clinical and 
Integrative Gastrointestinal Pathobiology 
Study Section. 

Date: February 4-5, 2007. 

Time: 7 p.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Mushtaq A. Khan, DVM, 


PhD, Scientific Review Administrator, Center 


for Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 2176, 
MSC 7818, Bethesda, MD 20892, (301) 435— 
1778, khanm@csr.nih.gov. 


Name of Committee: Biological Chemistry 
and Macromolecular Biophysics Integrated 
Review Group, Macromolecular Structure 
and Function A Study Seciton. 

Date: February 5—6, 2007. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. ; 

Place: Churchill Hotel, 1914 Connecticut 
Avenue, NW., Washington, DC 20009. 

Contact Person: Janet Nelson, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4168, 
MSC 7806, Bethesda, MD 20892, (301) 435— 
1723, nelsonja@csr.nih.gov. 


Name of Committee: Digestive Sciences 
Integrated Review Group, Gastrointestinal 
Cell and Molecular Biology Study Section. 

Date: February 5—6, 2007. 

Time: 1 p.m. to 5:30 p.m. \ 

Agenda: To review and evaluate grant 
applications. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Najma Begum, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 2175, 
MSC 7818, Bethesda, MD 20892, (301) 435-— 
1243, begumn@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Member 
Conflicts: Memory. 

Date: February 5, 2007. 

Time: 1 p.m. to 2:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: National Institutes of Health, 6701 
Rockledge Drive, Bethesda, MD 20892 
(Telephone Conference Call). 

Contact Person: Edwin C. Clayton, PhD, 
Scientific Review Administrator Intern, 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge Drive, 
Room 5095C, MSC 7844, Bethesda, MD 


20892, (301) 402-1304, claytone@csr.nih.gov. 


Name of Committee: Digestive Sciences 
Integrated Review Group, Xenobiotic and 
Nutrient Disposition and Action Study 
Section. 

Date: February 7-8, 2007. 

Time: 8 a.m. to 4:30 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Marriott Suites, 6711 
Democracy Boulevard, Bethesda, MD 20817. 

Contact Person: Patricia Greenwel, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 2174, 
MSC 7818, Bethesda, MD 20892, 301-435— 
1169, greenwep@esr.nih.gov. 

Name of Committee: Endocrinology, 
Metabolism, Nutrition and Reproductive 
Sciences Integrated Review Group, Clinical 
and Integrative Diabetes and Obesity Study 
Section. 

Date: February 8-9, 2007. 

Time: 8 a.m. to 2 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Crystal City Marriott, 1999 Jefferson 
Davis Highway, Arlington, VA 22202. 


Contact Person: Nancy Sheard, SCD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 6046-E, 
MSC 7892, Bethesda, MD 20892, 301-435- 
1154, sheardn@csr.nih.gov. 

Name of Committee: Biological Chemistry 
and Macromolecular Biophysics Integrated 
Review Group, Macromolecular Structure 
and Function B Study Section. 

Date: February 8-9, 2007. 

Time: 8 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Churchill Hotel, 1914 Connecticut 
Avenue, NW., Washington, DC 20009. 

Contact Person: Nancy Lamontagne, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4168, 
MSC 7806, Bethesda, MD 20892, (301) 435— 
1726, lamontan@csr.nih.gov. 

Name of Committee: Hematology 
Integrated Review Group, Hematopoiesis 
Study Section. 

Date: February 8-9, 2007. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Robert T. Su, PhD., 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4134, 
MSC 7802, Bethesda, MD 20892, (301) 435— 
1195, sur@csr.nih.gov. 


Name of Committee: Infectious Diseases 
and Microbiology Integrated Review Group, 
Pathogenic Eukaryotes Study Section. 

Date: February 8-9, 2007. 

Time: 8:30 a.m. to 4 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Holiday Inn Georgetown, 2101 
Wisconsin Avenue, NW., Washingt6n, DC 
20007. 

Contact Person: Jean Hickman, PhD., 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3194, 
MSC 7808, Bethesda, MD 20892, (301) 435— 
1146, hickmanj@esr.nih.gov. 


Name of Committee: Molecular, Cellular 
and Developmental Neuroscience Integrated 
Review Group, Neurodifferentiation, 
Plasticity, and Regeneration Study Section. 

Date: February 13-14, 2007. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Jury’s Hotel, 1500 New Hampshire 
Avenue, NW., Washington, DC 20032. 

Contact Person: Joanne T. Fujii, PhD., 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5204, 
MSC 7850, Bethesda; MD 20892, (301) 435- 
1178, fujiij@csr.nih.gov. 

Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Health of 
the Population Fellowship Review Special 
Emphasis Panel. 

Date: February 15, 2007. 
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Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Marriott Suites, 6711 
Democracy Boulevard, Bethesda, MD 20817. 

Contact Person: Fungai F. Chanetsa, PhD., 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3135, 
MSC 7770, Bethesda, MD 20892, 301-—435-— 
1262, chanetsaf@csr.nih.gov. 


Name of Committee: Health of the 
Population Integrated Review Group, 
Cardiovascular and Sleep Epidemiology 
Study Section. 

Date: February 15—16, 2007. 

Time: 8:30 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Park Hotel, 8400 
Wisconsin Avenue, Bethesda, MD 20814. 

Contact Person: J. Scott Osborne, PhD., 
MPH, Scientific Review Administrator, 
Center for Scientific Review, National 
Institutes of Health, 6701 Rockledge Drive, 
Room 4114, MSC 7816, Bethesda, MD 20892, 
(301) 435-1782, osbornes@csr.nih.gov. 


Name of Committee: Risk, Prevention and 
Health Behavior Integrated Review Group, 
Psychosocial Development, Risk and 
Prevention Study Section. 

Date: February 15—16, 2007. 

Time: 8:30 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Hyatt Regency Bethesda, One 
Bethesda Metro Center, 7400 Wisconsin 
Avenue, Bethesda, MD 20814. 

Contact Person: Victoria S. Levin, MSW, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3142, 
MSC 7759, Bethesda, MD 20892, (301) 435- 
0912, levinv@csr.nih.gov. 

Name of Committee: Molecular, Cellular 
and Developmental Neuroscience Integrated 
Review Group, Neurotransporters, Receptors, 
and Calcium Signaling Study Section. 

Date: February 15-16, 2007. 

Time: 8:30 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Embassy Suites at the Chevy Chase 
Pavilion, 4300 Military Road, NW., 
Washington, DC 20015. 

Contact Person: Peter B. Guthrie, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4182, 
MSC 7850, Bethesda, MD 20892, (301) 435- 
1239, guthriep@csr.nih.gov. 

Name of Committee: Cardiovascular 
Sciences Integrated Review Group, Electrical 
Signaling, Ion Transport, and Arrhythmias 
Study Section. 

Date: February 15-16, 2007. 

Time: 8:30 a.m. to 2 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Doubletree Bethesda, 8120 
Wisconsin Avenue, Bethesda, MD 20814. 

Contact Person: Rajiv Kumar, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 4122, 


MSC 7802, Bethesda, MD 20892, (301) 435— 
1212, kumarra@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special emphasis Panel, 
Bioengineering Research Partnership. 

Date: February 16, 2007. 

Time: 8:30 a.m. to 6 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bahia Hotel, 998 West Mission Bay 
Drive, San Diego, CA 92109. 

Contact Person: Behrouz Shabestari, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 5106, 
MSC 7854, Bethesda, MD 20892, (301) 435— 
2409, shabestb@csr.nih.gov. 


Name of Committee: Health of the 
Population Integrated Review Group, 
Biostatistical Methods and Research Design 
Study Section. 

Date: February 16, 2007. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: George Washington University Inn, 
824 New Hampshire Ave., NW., Washington, 
DC 20037. 

Contact Person: Ann Hardy, DRPH, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3158, 
MSC 7770, Bethesda, MD 20892, (301) 435-— 
0695, hardyan@csr.nih.gov. 


Name of Committee: Center for Scientific 
Review Special Emphasis Panel, Community 
Level Health Promotion R21, R15, and RO3’s. 

Date: February 16, 2007. 

Time: 8 a.m. to 5 p.m. 

Agenda: To review and evaluate grant 
applications. 

Place: Bethesda Marriott Suites, 6711 
Democracy Boulevard, Bethesda, MD 20817. 

Contact Person: Fungai F. Chanestsa, PhD, 
Scientific Review Administrator, Center for 
Scientific Review, National Institutes of 
Health, 6701 Rockledge Drive, Room 3135, 
MSC 7770, Bethesda, MD 20892, (301) 435-— 
1262, chanetsaf@csr.nih.gov. 

(Catalogue of Federal Domestic Assistance 
Program Nos. 93.306, Comparative Medicine; 
93.333, Clinical Research, 93.306, 93.333, 
93.337, 93.393-93.396, 93.837—93.844, 
93.846-—93.878, 93.892, 93.893, National 
Institutes of Health, HHS) 


Dated: December 14, 2006. 
Anna Snouffer, 


Acting Director, Office of Federal Advisory 
Committee Policy. 


[FR Doc. 06-9797 Filed 12-21-06; 8:45 am] 
BILLING CODE 4140-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


National institutes of Health 


Prospective Grant of Exclusive 
License: Method of Treating or 
Preventing Cancer Using 
Radiosensitizing Agents 


AGENCY: National Institutes of Health, 
Public Health Service, HHS. 
ACTION: Notice. 


SUMMARY: This is notice, in accordance 
with 35 U.S.C. 209(c)(1) and 37 CFR 
Part 404.7(a)(1)(i), that the National 
Institutes of Health, Department of 
Health and Human Services, is 
contemplating the grant of an exclusive 
patent license to practice the invention 
embodied in U.S. Provisional Patent 


Application No. 60/718,172, filed 


September 16, 2005, entitled “Method 
of Treating or Preventing Cancer Using 
Pyridine Carboxaldehyde Pyridine 
Thiosemicarbazone Radiosensitizing 


- Agents” E-319— 


2005/0—PCT-—02], to Vion 
Pharmaceuticals, Inc., having a place of 
business in New Haven, Connecticut. 
The patent rights in these inventions 
have been assigned to the United States 
of America. 

The prospective exclusive license 
territory may be worldwide, and the 
field of use may be limited to the use 
of the Triapine as a radiosensitizer as 
claimed in the licensed patent rights for 
the treatment of cancer and other 
tumors. 


DATES: Only written comments and/or 
applications for a license which are 
received by the NIH Office of 
Technology Transfer on or before 
February 20, 2007 will be considered. 
ADDRESSES: Requests for copies of the 
patent application, inquiries, comments, 
and other materials relating to the 
contemplated exclusive license should 
be directed to: Adaku Madu, J.D., 
Technology Licensing Specialist, Office 
of Technology Transfer, National 
Institutes of Health, 6011 Executive 
Boulevard, Suite 325, Rockville, MD 
20852-3804; Telephone: (301) 435-— 
5560; Facsimile: (301) 402—0220; E-mail: 
madua@mail.nih.gov. 

SUPPLEMENTARY INFORMATION: This 
technology relates to using 2- 
carboxyaldehyde pyridine 
thiosemicarbazone compounds or 
prodrugs thereof, specifically 3-amino- 
2-carboxyaldehyde pyridine 
thiosemicarbazone (Triapine) or 4- 
methyl-3-amino-2-carbozyaldehyde 
pyridine thiosemicarbazone, as 
radiosensitizing agents prior to 
administering ionizing radiation. 
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The prospective exclusive license will 
be royalty bearing and will comply with 
the terms and conditions of 35 U.S.C. 
209 and 37 CFR Part 404.7. The 
prospective exclusive license may be 
granted unless within sixty (60) days 
from the date of this published notice, 
the NIH receives written evidence and 
argument that establishes that the grant 
of the license would not be consistent 
with the requirements of 35 U.S.C. 209 
and 37 CFR Part 404.7. 

Applications for a license in the field 
of use filed in response to this notice 
will be treated as objections to the grant 
of the contemplated exclusive license. 
Comments and objections submitted to 
this notice will not be made available , 
for public inspection and, to the extent 
permitted by law, will not be released 
under the Freedom of Information Act, 
5 U.S.C. 552. 


Dated: December 13, 2006. 
Steven M. Ferguson, 


Director, Division of Technology Development 
and Transfer, Office of Technology Transfer, 
National Institutes of Health. 


{FR Doc. E6—21905 Filed 12-21-06; 8:45 am] 
BILLING CODE 4140-01-P 


DEPARTMENT OF HOMELAND 
SECURITY 


[Docket No. DHS-2006-0074] 


Homeland Security Advisory Council; 
Meeting 


AGENCY: Policy Directorate, Department 
of Homeland Security. 

ACTION: Notice of partially closed federal 
advisory committee meeting. 


SUMMARY: The Homeland Security 
Advisory Council (HSAC) will hold a 
meeting for purposes of reporting on 
task force activities examining: (1) The 
Future of Terrorism; and (2) Improving 
the Department’s Culture. In addition, 
the HSAC will receive briefings and 
hold member deliberations with 
Secretary Michael Chertoff. This 
meeting will be partially closed. 
DATES: Thursday, January 11, 2007. 
ADDRESSES: The open portion of the 
meeting will be held at the Hyatt 
Regency Washington, at 400 New Jersey 
Avenue, NW., Washington, DC, 20001, 
in the Congressional Room, Lobby 
Floor. The closed portions of the 
meeting will be held in the Thornton 
Room of the Hyatt Regency Washington, 
11th Floor, and in a yet to be 
determined government building. 

If you desire to submit, written 
comments, they must be submitted by 
January 4, 2007. Comments must be 
identified by DHS—2006-—0074 and may 


be submitted by one of the following 
methods: 

e Federal e-Rulemaking Portal: http:// 
www.regulations.gov. Follow the 
instructions for submitting comments. 

e E-mail: HSAC@dhs.gov. Please 
include docket number in the subject 
line of the message. 

e Fax: (202) 282-9207. 

e Mail: Kezia Williams, Homeland 
Security Advisory Council, Department 
of Homeland Security, Washington, DC 
20528. 

Instructions: All submissions received 
must include the words ‘‘Department of 
Homeland Security” and DHS—2006- 
0074, the docket number for this action. 
Comments received will be posted 
without alteration at http:// 
www.regulations.gov, including any 
personal information provided. 

Docket: For access to the docket to 
read background documents or 
comments received by the DHS 
Homeland Security Advisory Council, 
go to http://www.regulations.gov. 

FOR FURTHER INFORMATION CONTACT: 
Kezia Williams, Homeland Security 
Advisory Council, Washington, DC 
20528, (202) 447-3135, HSAC@dhs.gov. 


SUPPLEMENTARY INFORMATION: At the 
upcoming meeting, the HSAC will focus 
on the future of terrorism; threat 
assessment/intelligence update, and 
improving the culture within the 
Department of Homeland Security. The 
HSAC will also hold deliberations and 
discussions among HSAC members, 
including discussions regarding 
administrative matters. 

During the open portion of the 
meeting, from 11:15 a.m. to 12:30 p.m., 
the HSAC will consider task force 
reports on “The Future of Terrorism” 
and “Improving the Department’s 
Culture.” 

The closed portion of the meeting will 
be held from 9 a.m. to 11:15 a.m., and 
then again from 12:30 p.m. to 3:30 p.m. 
It will include discussions on improving 
the Department’s culture, as well as on 
the future of terrorism, and how the 
department should strategically adjust 
and enhance public preparedness. 
Schedules permitting, the closed session 
will include a meeting with a 
congressional leader. During the closed 
portions of the meeting, various 
speakers from the Department and 
outside will discuss the current trends 
in terrorism as well as how various 
companies and organizations have 
created healthy cultures. Therefore, 
certain trade secrets are likely to be 
discussed as well as the manner in 
which the federal government 
investigates and tracks the patterns of 
terrorism. 


Public Attendance: A limited number 
of members of the public may register to 
attend the public session on a first- 
come, first-served basis per the 
procedures that follow. Security 
requires that any member of the public 
who wishes to attend the public session 
provide his or her name and date of 
birth no later than 5 p.m. e.s.t., 
Thursday, January 4, 2007, to Kezia 
Williams or an Executive Staff Member 
of the HSAC via e-mail at 
HSAC@dhs.gov or via phone at (202) 
447-3135. Photo identification will be 
required for entry into the public 
session, and everyone in attendance 
must be present and seated by 11 a.m. 

Information on Services for 
Individuals with Disabilities: For 
information on facilities or services for 
individuals with disabilities, or to 
request special assistance at the 
meeting, contact Kezia Williams as soon 
as possible. 

Basis for Closure: In accordance with 
Section 10(d) of the Federal Advisory 
Committee Act, Public Law 92-463, as 
amended (5 U.S.C. App.), portions of 
this HSAC meeting will be closed. At 
the closed portions of the meeting, the 
committee will be addressing specific 
security and infrastructure - 
vulnerabilities, and these discussions 
are likely to include: trade secrets and 
commercial or financial information 
that is privileged or confidential; 
investigative techniques and 
procedures; and matters that for which 
disclosure would likely frustrate 
significantly the implementation of 
proposed agency actions. 

Accordingly, these portions of the 
meeting must be closed as consistent 
with the provisions of 5 U.S.C. 
552b(c)(4), (7)(E), and (9)(B). 


Stewart Baker, 

Assistant Secretary for Policy. ; 

[FR Doc. E6—21914 Filed 8:45 am] 
BILLING CODE 4410-10-P 


DEPARTMENT OF HOMELAND 
SECURITY 


Bureau of Customs and Border 
Protection 


[CBP Dec. 06-40] 


Re-Accreditation and Re-Approval SGS 
North America, Inc., Deer Park, TX as 
a Commercial Gauger and Laboratory 


AGENCY: Bureau of Customs and Border 
Protection, Department of Homeland 
Security. 

ACTION: Notice of re-approval of SGS 
North America, Inc., of Deer Park, 
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Texas, as a commercial gauger and 
laboratory. 


SUMMARY: Notice is hereby given that, 
pursuant to 19 CFR 151.12 and 151.13, 
SGS North America, Inc., 2759 
Battleground Road, Deer Park, Texas 
77536, has been re-approved to gauge 
petroleum and petroleum products, 
organic chemicals and vegetable oils, 
and to test petroleum and petroleum 
products for customs purposes, in 
accordance with the provisions of 19 
CFR 151.12 and 151.13. 

DATES: The re-approval of SGS North 
America, Inc., as a commercial gauger 
and laboratory became effective on 
January 4, 2005. The next triennial 
inspection date will be scheduled for 
January 2008. 

FOR FURTHER INFORMATION CONTACT: 
Eugene J. Bondoc, Ph.D, or Randall 
Breaux, Laboratories and Scientific 
Services, Bureau of Customs and Border 
Protection, 1300 Pennsylvania Avenue, 
NW., Suite 1500N, Washington, DC 
20229, 202—344—1060. 


Dated: December 19, 2006. 
Ira S. Reese, 


Executive Director, Laboratories and 
Scientific Services. 


(FR Doc. E6—21928 Filed 12—21—06; 8:45 am] 
BILLING CODE 9111-14-P 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR—5045-N-51] 


Federal Property Suitable as Facilities 
To Assist the Homeless 


AGENCY: Office of the Assistant 
Secretary for Community Planning and 
Development, HUD. 

ACTION: Notice. 


SUMMARY: This Notice identifies 
unutilized, underutilized, excess, and 
surplus Federal property reviewed by 
HUD for suitability for possible use to 
assist the homeless. 

DATES: Effective Date: December 22, 
2006. 


FOR FURTHER INFORMATION CONTACT: 
Kathy Ezzell, Department of Housing 
and Urban Development, Room 7262, 
451 Seventh Street SW., Washington, 
DC 20410; telephone (202) 708-1234; 
TTY number for the hearing- and 
speech-impaired (202) 708-2565, (there 
telephone numbers are not toll-free), or 
call the toll-free Title V information line 
at 1-800-927-7588. 

SUPPLEMENTARY INFORMATION: In 
accordance with the December 12, 1988 
court order in National Coalition for the 


Homeless v. Veterans Administration, 
No. 88—2503—OG (D.D.C.), HUD 
publishes a Notice, on a weekly basis, 
identifying unutilized, underutilized, 
excess and surplus Federal buildings 
and real property that HUD has 
reviewed for suitability for use to assist 
the homeless. Today’s Notice is for the 
purpose of announcing that no 
additional properties have been 
determined suitable or unsuitable this 
week. 


Dated: December 14, 2006. 
Mark R. Johnston, 


Acting Deputy Assistant, Secretary for Special 
Needs. 


{FR Doc. 06-9768 Filed 12—2—06; 8:45 am] 
BILLING CODE 4210-67-M 


DEPARTMENT OF HOUSING AND 
URBAN DEVELOPMENT 


[Docket No. FR-5074—N-03] 
Notice of Regulatory Waiver Requests 


Granted for the Third Quarter of 
Calendar Year 2006 


AGENCY: Office of the General Counsel, 
HUD. 
ACTION: Notice. 


SUMMARY: Section 106 of the Department 
of Housing and Urban Development 
Reform Act of 1989 (the HUD Reform 
Act) requires HUD to publish quarterly 
Federal Register notices of all 
regulatory waivers that HUD has 
approved. Each notice covers the 
quarterly period since the previous 
Federal Register notice. The purpose of 
this notice is to comply with the 
requirements of section 106 of the HUD 
Reform Act. This notice contains a list 
of regulatory waivers granted by HUD 
during the period beginning on July 1, 
2006, and ending on September 30, 
2006. 


FOR FURTHER INFORMATION CONTACT: For 
general information about this notice, 
contact Aaron Santa Anna, Assistant 
General Counsel for Regulations, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Room 10276,Washington, DC 20410- 
0500, telephone (202) 708-3055 (this is 
not a toll-free number). Persons with 
hearing-or speech-impairments may 
access this humber through TTY by 
calling the toll-free Federal Information 
Relay Service at (800) 877-8339. 

For information concerning a 
particular waiver that was granted and 
for which public notice is provided in 
this document, contact the person 
whose name and address follow the 
description of the waiver granted in the 
accompanying list of waivers that have 


been granted in the third quarter of 
calendar year 2006. 


SUPPLEMENTARY INFORMATION: Section 
106 of the HUD Reform Act added a 
new section 7(q) to the Department of 
Housing and Urban Development Act 
(42 U.S.C. 3535(q)), which provides 
that: 

1. Any waiver of a regulation must be 
in writing and must specify the grounds 
for approving the waiver; 

2. Authority to approve a waiver of a 
regulation may be delegated by the 
Secretary only to an individual of 
Assistant Secretary or equivalent rank, 
and the person to whom authority to 
waive is delegated must also have 
authority to issue the particular 
regulation to be waived; 

3. Net less than quarterly, the 
Secretary must notify the public of all 
waivers of regulations that HUD has 
approved, by publishing a notice in the 
Federal Register. These notices (each 
covering the period since the most 
recent previous notification) shall: 

a. Identify the project, activity, or 
undertaking involved; 

b. Describe the nature of the provision 
waived and the designation of the 
provision; 

c. Indicate the name and title of the 
person who granted the waiver request; 
d. Describe briefly the grounds for 

approval of the request; and 

e. State how additional information 
about a particular waiver may be 
obtained. 

Section 106 of the HUD Reform Act 
also contains requirements applicable to 
waivers of HUD handbook provisions 
that are not relevant to the purpose o 
this notice. 

This notice follows procedures 
provided in HUD’s Statement of Policy © 
on Waiver of Regulations and Directives 
issued on April 22, 1991 (56 FR 16337). 
In accordance with those procedures 
and with the requirements of section 
106 of the HUD Reform Act, waivers of 
regulations are granted by the Assistant 
Secretary with jurisdiction over the 
regulations for which a waiver was 
requested. In those cases in which a 
General Deputy Assistant Secretary 
granted the waiver, the General Deputy 
Assistant Secretary was serving in the 
absence of the Assistant Secretary in 
accordance with the office’s Order of 
Succession. 

This notice covers waivers of 
regulations granted by HUD from July 1, 
2006, through September 30, 2006. For 
ease of reference, the waivers granted by 
HUD are listed by HUD program office 
(for example, the Office of Community 
Panning and Development, the Office of 
Fair Housing and Equal Opportunity, 
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the Office of Housing, and the Office of 
Public and Indian Housing, etc.). Within 
each program office grouping, the __ 
waivers are listed sequentially by the 
regulatory section of title 24 of the Code 
of Federal Regulations (CFR) that is 
being waived. For example, a waiver of 
a provision in 24 CFR part 58 would be 
listed before a waiver of a provision in 
24 CFR part 570. 

Where more than one regulatory 
provision is involved in the grant of a 
particular waiver request, the action is 
listed under the section number of the 
first regulatory requirement that appears 
in 24 CFR and that is being waived. For 
example, a waiver of both § 58.73 and 
§ 58.74 would appear sequentially in the 
listing under § 58.73. 

Waiver of regulations that involve the 
same initial regulatory citation are in 
time sequence beginning with the 
earliest-dated regulatory waiver. 

Should HUD receive additional 
information about waivers granted 
during the period covered by this report 
(the third quarter of calendar year 2006) 
before the next report is published (the 
fourth quarter of calendar year 2006), 
HUD will include any additional 
waivers granted for the third quarter in 
the next report. 

Accordingly, information about 
approved waiver requests pertaining to 
HUD regulations is provided in the 
Appendix that follows this notice. 


Dated: December 14, 2006. 
Robert M. Couch, 
Acting General Counsel. 


Appendix—Listing of Waivers of 
Regulatory Requirements Granted by 
Offices of the Department of Housing 
and Urban Development July 1, 2006, 
Through September 30, 2006 


Note to Reader: More information about 
the granting of these waivers, including a 
copy of the waiver request and approval, may 
be obtained by contacting the person whose 
name is listed as the contact person directly 
after each set of regulatory waivers granted. 


The regulatory waivers granted appear in 
the following order: 

I. Regulatory waivers granted by the Office 
of Community Planning and Development. 

II. Regulatory waivers granted by the Office 
of Housing. 

III. Regulatory waivers granted by the 
Office of Public and Indian Housing. 


I. Regulatory Waivers Granted by the Office - 
of Community Planning and Development 


For further information about the following 
regulatory waivers, please see the name of 
the contact person that immediately follows 
the description of the waiver granted. 

e Regulation: 24 CFR 42.350, 24 CFR 
42.375, 42 U.S.C. 5304(d)(2) and (d)(3). 

Project/Activity: A waiver was provided to 
the State of Texas for the purpose of assisting 


in the recovery in the most impacted and 
distressed areas related to the consequences 
of Hurricane Rita in 2005. 

Nature of Requirement: The statute and 
regulations mandate a one-for-one 
replacement of low- and moderate-income 
housing units demolished or converted using 
CDBG funds requirement for housing units 
damaged by one or more disasters. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: July 24, 2006. 

Reason Waived: HUD waived this 
requirement because it does not take into 
account the large, sudden changes the effects 
of Hurricanes Katrina and Wilma had on the 
local housing stock, population, 
infrastructure, and local economies. Further, 
the requirement does not take into account 


the threats to public health and safety and to 


economic revitalization that may be caused 
by the presence of disaster-damaged 
structures that are unsuitable for 
rehabilitation. 

Contact: Mr. Jan C. Opper, Director, 
Disaster Recovery and Special Issues 
Division, Office of Block Grant Assistance, 
Office of Community Planning and 
Development, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Room 7286 Washington, DC 20410- 
7000, telephone: 202-708-3587. 

e Regulation: 24 CFR 42.375, 24 CFR 
42.350, 42 U.S.C. 5304(d)(2) and (d)(3). 

Project/Activity: A waiver was provided to 
the State of Florida for the purpose of 
assisting in the recovery in the most 
impacted and distressed areas related to the 
consequences of Hurricanes Katrina and 
Wilma in 2005. 

Nature of Requirement: The statute and 
regulations mandates a one-for-one 
replacement of low- and moderate-income 
housing units demolished or converted using 
CDBG funds requirement for housing units 
damaged by one or more disasters. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: August 23, 2006. 

Reason Waived: HUD waived this 
requirement because it does not take into 
account the large, sudden changes the effects 
of Hurricanes Katrina and Wilma had on the 
local housing stock, population, 


_ infrastructure, and local economies. Further, 


the requirement does not take into account 
the threats to public health and safety and to 
economic revitalization that may be caused 
by the presence of disaster-damaged 
structures that are unsuitable for 
rehabilitation. 

Contact: Mr. Jan C. Opper, Director, 
Disaster Recovery and Special Issues 
Division, Office of Block Grant Assistance, 
Office of Community Planning and 
Development, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Room 7286 Washington, DC 20410- 
7000, telephone: 202-708-3587. 

e Regulations: 24 CFR 92.254(a)(7). 

Project/Activity: The Auburn Consortium 
in Maine requested a waiver of 24 CFR 
92.254(a)(7) to extend the lease-purchase 
period an additional 12 months, from 36 


months to 48 months, to enable a low-income 
family experiencing hardship to purchase 
their home. Due to the unexpected illness 
and subsequent hospitalization of the 
family’s son, the family’s credit standing 
deteriorated over the past two years. After 
evaluating the family’s income and expenses, 
and creating a financial plan, the City of 
Auburn believed the family would clear its 
credit and complete the purchase within 12 
months. 

Nature of Requirement: Section 
92.254(a)(7) of HUD’s regulations (24 CFR 
92.254(a)(7)) requires a homebuyer to 
purchase a HOME-assisted unit within 36 
months of signing the lease-purchase 
agreement. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: August 7, 2006. 

Reasons Waived: This waiver was granted 
to preserve affordable housing in Maine and 
will enable this family to rebuild their credit 
and ultimately purchase their home. 

Contact: Virginia Sardone, Office of 
Affordable Housing Programs, Office of 
Community Planning and Development, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., Room 
7158, Washington, DC 20410-7000, 
telephone 202-708-2470. 

e Regulation: 24 CFR 92.500(d)(1)(B). 

Project/Activity: The City of Lake Charles, 
LA requested a waiver to facilitate its 
recovery from the devastation caused by 
Hurricanes Katrina and Rita. The City is 
located within a declared disaster area 
pursuant to Title IV of the Robert T. Stafford 
Disaster Relief and Emergency Assistance 
Act. The City requested this waiver in 
addition to the waivers granted by HUD on 
September 14, 2005 (in response to Hurricane 


'- Katrina) and October 4, 2005 (in response to 


Hurricane Rita) for the designated disaster 
areas. Corresponding requirements in the 
Cranston-Gonzalez National Affordable 
Housing Act (the Act) were suspended 
pursuant to Section 290 of the Act. 

Nature of Requirement: Section 
92.500(d)(1)(B) of HUD’s regulations (24 CFR 
92.500(d)(1)(B)) requires that a participating 
jurisdiction commit its annual allocation of 
HOME funds within 24 months after HUD 
notifies the participating jurisdiction that 
HUD has executed the jurisdiction’s HOME 
Investment Partnership Agreement. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: August 15, 2006. 

Reasons Waived: This waiver was granted 
to facilitate the recovery of the City of Lake 
Charles from the devastation caused by 
Hurricane Katrina and Hurricane Rita by 
waiving the FY 2004 HOME commitment 
requirement. This waiver is intended to 
ensure that needed HOME funds are not de- 
obligated and that the City has sufficient time 
to assess and redesign its housing programs 
and delivery systems. 

Contact: Virginia Sardone, Office of 
Affordable Housing Programs, Office of ~ 
Community Planning and Development, 
Department of Housing and Urban _ 
Development, 451 Seventh Street, SW., Room 
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7158, Washington, DC 20410-7000, 
telephone 202—708-2470. 

e Regulation: 24 CFR 92.500(d)(1)(C). 

Project/Activity: The Municipality of 
Ponce, PR requested a waiver of the five-year 
FY 2001 expenditure deadline from August 
31, 2006, to December 31, 2006. The 
municipality had unexpected delays in the 
construction of a 16 unit homeownership 
project. The project was redesigned and will 
be completed by December 31, 2006. 

Nature of Requirement: Section 
92.500(d)(1)(C) of HUD’s regulations (24 CFR 
92.500(d)(1)(C) requires that a participating 
jurisdiction expend its annual allocation of 
HOME funds within five years after HUD 
notifies the participating jurisdiction that it 
has executed its HOME Investment 
Partnership Agreement. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: September 14, 2006. 

Reasons Waived: This waiver was granted 
to enable more low-income families to be 
served. This waiver is a one-time extension. 

Contact: Virginia Sardone, Office of 
Affordable Housing Programs, Office of 
Community Planning and Development, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., Room 
7158, Washington, DC 20410-7000, 
telephone 202-708-2470. 

e Regulation: 24 CFR 92.500(d)(1)(B) and 
24 CFR 92.500(d)(1)(C). 

_ Project/Activity: The State of Louisiana, 
through the Louisiana Housing Finance 
Agency, requested waivers to facilitate the 
State’s recovery from the devastation caused 
by Hurricanes Katrina and Rita. The State is 
located within a declared disaster area 
pursuant to Title IV of the Robert T. Stafford 
Disaster Relief and Emergency Assistance 
Act. The State requested these waivers in 
addition to the waivers granted by HUD on 
September 14, 2005 (in response to Hurricane 
Katrina) and October 4, 2005 {in response to 
Hurricane Rita) for the designated disaster 
areas. Corresponding requirements in the 
Cranston-Gonzalez National Affordable 
Housing Act (the Act) were suspended 
pursuant to section 290 of the Act. 

Nature of Requirement: Section 
92.500(d)(1)(B) of HUD’s regulations (24 CFR 
92.500(d)(1)(B)) requires that a participating 
jurisdiction commit its annual allocation of 
HOME funds within 24 months after HUD 
notifies the participating jurisdiction that 
HUD has executed its HOME Investment 
Partnership Agreement. Section 
92.500(d)(1)(C) of HUD’s regulations (24 CFR 
92.500(d)(1)(c)) requires that a participating 
jurisdiction expend its annual allocation of 
HOME furids within five years after HUD 
notifies the participating jurisdiction that 
HUD has executed its HOME Investment 
Partnership Agreement. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: July 19, 2006. 

Reasons Waived: These waivers were 
granted to facilitate the recovery of the State 
of Louisiana from the devastation caused by 
Hurricane Katrina and Hurricane Rita by 
extending the FY2005 HOME commitment 


requirement and the FY 2002 HOME 
expenditure requirement by one year. These 
waivers are intended to ensure that needed 
HOME funds are not de-obligated, and that 
the State has sufficient flexibility and time to 
assess, redesign, and implement its housing 
programs and delivery systems. 

Contact: Virginia Sardone, Office of 
Affordable Housing Programs, Office of 
Community Planning and Development, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., Room 
7158, Washington, DC 20410-7000, 
telephone 202-708-2470. 

e Regulation: 24 CFR 570.208(a)(3). 

Project/Activity: The City of Victoria, Texas 
is creating a mixed-income, new construction 
housing development known as Swan 
Crossing. 

Nature of Requirement: This regulation 
generally requires that 51 percent of the 
CDBG-assisted units in a multi-unit 
residential structure and 100 percent of 
assisted single-unit residential structures be 
occupied by low- and moderate-income 
households in order for the activity to meet 
the national objective. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: July 26, 2006. 

Reason Waived: It was determined that the 
project would further the statutory purposes 
of the CDBG program to expand the nation’s 
affordable housing stock and reduce the 
isolation of income groups within 
communities and geographical areas. The 
single-family, owner-occupied housing units 
at Swan Crossing were considered a single 
structure for the purposes of determining 
compliance with the national objective. 

Contact: Stanley Gimont, Director 
Entitlement Communites Division, Office of 
Block Grant Assistance, Office of Community 
Planning and Development, Department of 
Housing and Urban Development, 451 
Seventh Street, SW., Room 7286 Washington, 
DC 20410-7000, telephone: 202-708-1577. 

¢ Regulation: 24 CFR 570.208(a)(3). 

Project/Activity: Washington County 
Minnesota is creating a mixed-income, new 
construction housing development known as 
Red Oak Preserve. 

Nature of Requirement: The regulation 
generally requires that 51 percent of the 
CDBG-assisted units in a multi-unit 
residential structure and 100 percent of 
assisted single-unit residential structures be 
occupied by low- and moderate-income 
households in order for the activity to meet 
the national objective. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: July 28, 2006. 

Reason Waived: It was determined that the 
project will further the statutory purposes of 
the CDBG program to expand the nation’s 
affordable housing stock and reduce the 
isolation of income groups within 
communities and geographical areas. The 
mixed income housing units at Red Oak 
Preserve were considered a single structure 
for the purposes of determining compliance 
with the national objective. ~ 

Contact: Otis Collins, Entitlement 
Communities Division, Office of Block Grant 


Assistance, Office of Community Planning 
and Development, Department of Housing 
and Urban Development, 451 Seventh Street, 
SW., Room 7282, Washington, DC 20410— 
7000, telephone: 202-708-1577. 

e Regulation: 24 CFR 570.482 and 42 
U.S.C. 5305(h). 

Project/Activity: A waiver was provided to 
the State of Florida for the purpose of 
assisting in the recovery in the most 
impacted and distressed areas related to the 
consequences of Hurricanes Katrina and 
Wilma in 2005. 

Nature of Requirement: The statue and 
regulation prohibit the use of assistance for 
employment relocation activities. 
Specifically, funds may not be used to 


“relocate businesses if there will be a 


significant loss of employment in the labor 
market area 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: August 23, 2006. 

Reason Waived: The waiver was granted to 
allow the flexibility to provide assistance to 
a business located in another state or market 
area within the same state if the business was 
displaced from a declared area within the 
state by the disaster and the business wishes 
to return. This waiver was-determined 
necessary to allow the impacted communities 
to rebuild their employment bases. 

Contact: Mr. Jan C. Opper, Director, 
Disaster Recovery and Special Issues 
Division, Office of Block Grant Assistance, 
Office of Community Planning and 
Development, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Room 7286, Washington, DC 20410- 
7000, telephone: 202-708-3587. 

e Regulations: 24 CFR 570.482 and 42 
U.S.C. 5305(h). 

Project/Activity: A waiver provided to the 
State of Texas for the purpose of assisting in 
the recovery in the most impacted and 
distressed areas related to the consequences 
of Hurricane Rita in 2005. 

Nature of Requirement: The statue and 
regulation prohibit the use of assistance for 
employment relocation activities. 
Specifically, funds may not be used to 
relocate businesses if there will be a 
significant loss of employment in the Labor 
Market Area. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: July 24, 2006 

Reason Waived: The waiver was granted to 
allow the flexibility to provide assistance to 
a business located in another state or market 
area within the same state if the business was 
displaced from a declared area within the 
state by the disaster and the business wishes 
to return. This waiver was determined 
necessary to allow the impacted communities 
to rebuild their employment bases. 

Contact: Mr. Jan C. Opper, Director, 
Disaster Recovery and Special Issues 
Division, Office of Block Grant Assistance, 
Office of Community Planning and 
Development, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Room 7286, Washington, DC 20410, 
telephone: 202-708-3587. 
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e Regulation: 24 CFR 570.483(b)(5) and 
(c)(3). 

Project/Activity: A waiver was provided to 
the State.of Texas for the purpose of assisting 
in the recovery in the most impacted and 
distressed areas related to the consequences 
of Hurricane Rita in 2005. 

Nature of Requirement: The annual State 
CDBG program requires through 24 CFR 
570.483(b)(5) and (c)(3) that local government 
grant recipients for planning-only grants 
must document that the use of funds meets 
a national objective. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: July 24, 2006. 

Reason Waived: Almost all effective CDBG 
disaster recoveries in the past have relied on 
some form of area-wide or comprehensive 
planning activity to guide overall 
redevelopment independent of the ultimate 
source of implementation funds. A waiver 
was granted because it was determined that 
there is no need to duplicate planning efforts 
to comply with the current regulations. 

Contact: Mr. Jan C. Opper, Director, 
Disaster Recovery and Special Issues 
* Division, Office of Block Grant Assistance, 
Office of Community Planning and 
Development, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Room 7286 Washington, DC 20410- 
7000, telephone: 202-708-3587. 

e Regulation: 24 CFR 570.483(b)(5) and 
(c)(3). 

Project/Activity: A waiver was provided to 
the State of Florida for the purpose of 
assisting in the recovery in the most 
impacted and distressed areas related to the 
consequences of Hurricanes Katrina and 
Wilma in 2005. 

Nature of Requirement: The annual State 
CDBG program requires through 24 CFR 
570.483(b)(5) and (c)(3) that local government 
grant recipients for planning-only grants 
must document that the use of funds meets 
a national objective. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: August 23, 2006. 

Reason Waived: Almost all effective CDBG 
disaster recoveries in the past have relied on 
‘some form of area-wide or comprehensive 
planning activity to guide overall 
redevelopment independent of the ultimate 
source of implementation funds. A waiver 
was granted because it was determined that 
there is no need to duplicate planning efforts 
to comply with the current regulations. 

Contact: Mr. Jan C. Opper, Director, 
Disaster Recovery and Special Issues 
Division, Office of Block Grant Assistance, 
Office of Community Planning and 
Development, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Room 7286, Washington, DC 20410— 
7000, telephone: 202-708-3587. 

e Regulation: 24 CFR 570.489(e) and 42 
U.S.C. 5304(j). 

Project/Activity: A waiver was provided to 
the State of Texas for the purpose of assisting 
in the recovery in the most impacted and 
distressed areas related to the consequences 
of Hurricane Rita in 2005. 


Nature of Requirement: The current 
statutes and regulations specifically provides 
for a local government receiving Community 
Development Block Grant (CDBG) grants 
from a state to retain program income if it 
uses the funds for additional eligible 
activities under the annual CDBG program. 
The current statutes and regulations allow 
the state to require return of the program 
income to the state under certain 
circumstances. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: July 24, 2006. 

Reason Waived: This action waived the 
existing statute and regulations to give the 
state, in all circumstances, the choice of 
whether a local government receiving a 
distribution of CDBG disaster recovery funds 
and using program income for activities in 
the Action Plan may retain this income and 
use it for additional disaster recovery 
activities. In addition, this action allowed 
program income to the disaster grant 


. generated by activities undertaken directly by 


the state or its agent(s) to retain the original 
disaster recovery grant’s alternative 
requirements and waivers and to remain 
under the state’s discretion until grant 
closeout, at which point any program income 
on hand or received subsequently would 
become program income to the state’s annual 
CDBG program. 

Contact: Mr. Jan C. Opper, Director, 
Disaster Recovery and Special Issues 
Division, Office of Block Grant Assistance, 
Office of Community Planning and 
Development, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Room 7286, Washington, DC 20410-— 
7000, telephone: 202-708-3587. 

e Regulation: 24 CFR 570.489(e) and 42 
U.S.C. 5304(j). 

Project/Activity: A waiver was provided to 
the State of Florida for the purpose of 
assisting in the recovery in the most 
impacted and distressed areas related to the 
consequences of Hurricanes Katrina and 
Wilma in 2005. 

Nature of Requirement: The current 
statutes and regulations specifically provides 
for a local government receiving CDBG grants 
from a state to retain program income if it 
uses the funds for additional eligible 
activities under the annual CDBG program. 
The current statutes and regulations allow 
the state to require return of the program 
income to the state under certain 
circumstances. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: August 23, 2006. 

Reason Waived: This action waived the 
existing statute and regulations to give the 
state, in all circumstances, the choice of 
whether a local government receiving a 
distribution of CDBG disaster recovery funds 
and using program income for activities in 
the Action Plan may retain this income and 
use it for additional disaster recovery 
activities. In addition, this action allowed 
program income to the disaster grant 
generated by activities undertaken directly by 
the state or its agent(s) to retain the original 


disaster recovery grant’s alternative 
requirements and waivers and to remain 
under the state’s discretion until grant 
closeout, at which point any program income 
on hand or received subsequently would 
become program income to the state’s annual 
CDBG program. 

Contact: Mr. Jan C. Opper, Director, 
Disaster Recovery and Special Issues 
Division, Office of Block Grant Assistance, 
Office of Community Planning and 
Development, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Room 7286, Washington, DC 20410- 
7000, telephone: 202-708-3587. 

e Regulation: 24 CFR 570.494. 

Project/Activity: A waiver was provided to 
the State of Texas for the purpose of assisting 
in the recovery in the most impacted and 
distressed areas related to the consequences 
of Hurricane Rita in 2005. 

Nature of Requirement: This regulation 
requires the timely distribution of assistance 
funds. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning’ 
and Development. 

Date Granted: July 24, 2006. 

Reason Waived: This regulation is 


designed to work in the context of an annual 


program in which almost all grant funds are 
distributed to units of general local 
government. Because the state may use 
disaster recovery grant funds to carry out 
activities directly, and because Congress 
expressly allowed this grant to be available 
until expended, HUD waived this 
requirement. 

Contact: Mr. Jan C. Opper, Director, 
Disaster Recovery and Special Issues 
Division, Office of Block Grant Assistance, 
Office of Community Planning and 
Development, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Room 7286, Washington, DC 20410-— 
7000, telephone: 202-708-3587. 

e Regulation: 24 CFR 570.494. 

Project/Activity: A waiver was provided to 
the State of Florida for the purpose of 
assisting in the recovery in the most 
impacted and distressed areas related to the 
consequences of Hurricanes Katrina and 
Wilma in 2005. 

Nature of Requirement: This regulation 
requires the timely distribution of assistance 
funds. 

Granted By: Pamela H. Patenaude, 
Assistant Secretary for Community Planning 
and Development. 

Date Granted: August 23, 2006. 

Reason Waived: This regulation is 
designed to work in the context of an annual 
program in which almost all grant funds are 
distributed to units of general local 
government. Because the state may use 
disaster recovery grant funds to carry out 
activities directly, and because Congress 
expressly allowed this grant to be available 
until expended, HUD waived this 
requirement. 

Contact: Mr. Jan C. Opper, Director, 
Disaster Recovery and Special Issues 
Division, Office of Block Grant Assistance, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., Room 
7286, Washington, DC 20410-7000, 
telephone: 202-708-3587. 
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Il. Regulatory Waivers Granted by the Office 
of Housing—Federal Housing 
Administration (FHA) 


For further information about the following 
regulatory waivers, please see the name of 
the contact person that immediately follows 
the description of the waiver granted. 

e Regulation: 24 CFR 200.926d(f)(1)(i) and 
(2)(i). 

Project/Activity: This waiver was granted 
to permit insurance of mortgages secured by 
new single family construction that rely upon 
hauled water, cisterns and other alternative 
water supply systems, and which are located 
in the following boroughs of Alaska: Juneau, 
Mantanuska-Susitna, Anchorage, Bethel, 
North Slope (Barrow), Fairbanks (North Star 
and Southeast) and the Kenai Peninsula. 

Nature of Requirement: HUD’s regulations 
at 24 CFR 200.926d(f)(1)(i) and (2)(i), provide 
that to be eligible for FHA-insured mortgages, 
each living unit with new construction single 
family housing should be capable of 
delivering a flow of 5 gallons per minute 
(gpm) over a 4 hour period in order to 
provide a continuing and sufficient supply of 
safe drinking water under adequate pressure 
and appropriate quality for household use. 

Granted By: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 8, 2006. 

Reason Waived: In certain areas of Alaska, 
conventional water supply systems, such as 
those required under FHA’s Minimum 
Property Standards (as described above), are 
not feasible as water sources due to the 
unique geographical characteristics present 
there. 

Contact: Margaret Burns, Director, Office of 
Single Family Program, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-2121. 

e Regulation: 24 CFR 203.4(b)(1) and (2). 

Project/Activity: The counties and parishes 
designated as Presidentially-declared disaster 
areas because of Hurricane Katrina. 
Alabama—Baldwin, Choctaw, Clark, Mobile, 
Pickens, Greene, Hale, Marengo, Sumter, 
Tuscaloosa, and Washington counties. 
Louisiana—Acadia, Ascension, Assumption, 
Calcasieu, Cameron, East Baton Rouge, East 
Feliciana, Iberia, Iberville, Jefferson, Jefferson 
Davis, Lafayette, Lafourche, Orleans, Pointe 
Coupee, Plaquermines, St. Bernard, St. 
Charles, St. Helena, St. James, St. John, St. 
Mary, St. Martin, St. Tammany, Tangipahoa, 
Terrebonne, Vermillion, Washington, West 
Baton Rouge, and West Feliciana parishes. 
Mississippi—Adams, Amite, Attala, 
Claiborne, Choctaw, Clarke, Copiah, 
Covington, Forest, Franklin, George, Greene, 
Hancock, Harrison, Hinds, Jackson, Jasper, 
Jefferson, Jefferson Davis, Jones, Kemper, 
Lamar, Lauderdale, Lawrence, Leake, 
Lincoln, Lowndes, Madison, Marion, 
Neshoba, Newton, Noxubee, Oktibbeha, Pearl 
River, Perry, Pike, Rankin, Scott, Simpson, 
Smith, Stone, Wathall, Warren, Wayne, 
Wilkinson, Winston, and Yazoo counties. 

Nature of Requirement: Lender insurance 
is authorized under section 256 of the 
National Housing Act, and delegates the 
insurance endorsement of mortgages to FHA- 


approved Direct Endorsement mortgagees 
who meet certain criteria. The regulations at 
24 CFR 203.4(b)(1) provide that a mortgagee 
is eligible for the FHA Lender Insurance 
Program if its default and claim rate is at or 
below 150% of the national average for all 
insured loans. The regulations at 24 CFR 
203.4(b)(2) provide that a mortgagee that 
operates in a single state may choose to have 
its default and claim rate compared with the 
average rate in the particular state in which 
it operates. In such cases, a mortgagee is __ 
eligible for the Lender Insurance Program if 
the default and claim rate is at or below 
150% of the state rate for insured mortgages. 

Granted By: Brian D, Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 17, 2006. 

Reason Waived: The defaults and claims 
for recently originated FHA-insured 
mortgages that have occurred or will occur in 
the disaster areas were due generally to the 
destruction caused by Hurricane Katrina and 
not due to the origination performance on the 
part of FHA-approved mortgage loan 
originators. Without a waiver of the 
provisions setting the 150% threshold, 
mortgagees whose loan origination 
performance otherwise would have been 
acceptable but for the devastation caused by 
Hurricane Katrina, would be unable to be 
eligible to participate in the Lender Insurance 
Program. 

Contact: Margaret Burns, Director, Office of 
Single Family Program, Office of Housing 
Development, Department of Housing and 
Urban Development, 451 Seventh Street, 
SW., Washington, DC 20410-8000, telephone 
(202) 708-2121. 

e Regulation: 24 CFR 401.461. 

Project/Activity: The following project 
requested a waiver to the simple interest 
required in 24 CFR 401.461 to allow for 
compound interest. Project Number: 800— 
018465 Grant Towers, Duquesne, PA. 

Nature of Requirement: This debt 
restructuring involves 9% low income 
housing tax credits. The owners’ tax experts 
advised that if simple interest is applied, the 
debt would be considered by the Internal 
Revenue Services (IRS) to be federally 
subsidized, which would result in the 9% 
credits being reduced to 4%. Therefore, to 
secure the 9% credits, the program regulation 
of simple interest was waived to allow 
compound interest at the applicable federal 
rate. 

Granted By: Brian D. Montgomery, 
Assistant Secretary for Housing—Federai 
Housing Commissioner. 

Date Granted: July 21, 2006. 

Reason Waived: This regulatory provision 
is construed as a form of federal subsidy, 
thereby creating a loss of tax credit equity. 
The loss would adversely affect the ability to 
close the restructuring plan and would cause 
the loss or deterioration of the affordable 
housing project. Therefore, compound 
interest was determined necessary for the 
owner to obtain low income housing tax 
credits under favorable terms and in order to 
maximize the savings to the Federal 
Government. 

Contact: Dennis Manning, Office of 
Affordable Housing Preservation, Office of 


Housing, Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410; telephone (202) 708- 
0001. « 

e Regulation: 24 CFR 811.108(a)(3). 

Project/Activity: Warminster, Pennsylvania 
(Warminster Heights Apartments—FHA 
Project Number 034—35184.) The 
Philadelphia Multifamily Hub requested 
approval for use of excess bond reserve 
balances to help finance repairs, instead of 
rebating these funds to HUD, as required by 
regulation. 

Nature of Requirement: HUD regulations at 
24 CFR part 811 provide a basis for 
determining tax exemption of obligations 
issued by public housing agencies pursuant 
to Section 11(b) of the U.S. Housing Act of 
1937 to refund bonds for Section 8 new 
construction or substantial rehabilitation 
projects. Section 811.108(a)(3) of the 
regulations requires that, upon full payment 
of the principal and interest on the 
obligations, any funds remaining in the debt 
service reserve shall be remitted to HUD. 

Granted By: Frank L. Davis, General 
Deputy Assistant Secretary for Housing— 
Deputy Federal Housing Commissioner. 

Date Granted: September 13, 2006. 

Reason Waived: This waiver was granted 
based on the immediate need for physical 
repairs at Warminster Heights Apartments. 
The bonds were issued with HUD approval 
pursuant to 24 CFR part 811 to refund prior 
bonds which financed construction of 
Warminster Plaza Apartments. Based on the 
immediate need for repairs on these 100 
units of Section 8 housing, it was determined 
that the remaining bond reserves should be 
used for capital improvements to preserve 
the physical integrity of Warminster Heights 
as an affordable housing resource. 

Contact: Beverly J. Miller, Director, Office 
of Asset Management, Office of Housing 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., Room 
6160, Washington, DC 20410; telephone (202) 
708-3730. 

e Regulation: 24 CFR 811.108(a)(3). 

Project/Activity: Kokomo, Indiana 
(Briarwick Apartments—FHA Project 
Number 073-—35396.) The Indianapolis 
Multifamily Hub requested approval for use 
of excess bond reserve balances to help 
finance repairs, instead of rebating these 
funds to HUD, as required by regulation. 

Nature of Requirement: HUD regulations in 
24 CFR part 811 provide a basis for 
determining tax exemption of obligations 
issued by public housing agencies pursuant 
to Section 11(b) of the U.S. Housing Act of 
1937 to refund bonds for Section 8 new 
construction or substantial rehabilitation 
projects. Section 811.108(a)(3) requires that, 
upon full payment of the principal and 
interest on the obligations, any funds 
remaining in the debt service reserve shall be 
remitted to HUD. 

Granted By: Frank L. Davis, General 
Deputy Assistant Secretary for Housing— 
Deputy Federal Housing Commissioner. 

Date Granted: September 13, 2006. 

Reason Waived: This waiver was granted 
based on information concerning the urgent 
need for certain repairs to Briarwick 
Apartments. The bonds were issued with 
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HUD approval pursuant to 24 CFR part 811 
to refund prior bonds which financed 
construction of the project. Based on the 
immediate need for roofing and siding 
replacement, it was determined that the 
remaining bond reserves should be used for 
capital improvements to preserve the 
physical integrity of Briarwick Apartments as 
an affordable housing resource. 

Contact: Beverly J. Miller, Director, Office 
of Asset Management, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., Room 
6160, Washington, DC 20410; telephone (202) 
708-3730. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Friendly Village Phase II, 
St. Louis, MO, Project Number: 085—EE084/ 
MO36-S041-007. 

_ Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 6, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Second Baptist Senior 
Apartments, Homestead, PA, Project Number: 
033-EE120/PA28-S041-002. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 12, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Freedom House II, Spring 
City, PA, Project Number: 034—HD074/PA26— 
Q031-001. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the . 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 13, 2006. 

Reason Waived: The project is 
economically designed and comparable in 


cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Dresden Drive Group 
Home, Newport News, VA, Project Number: 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 13, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., . 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Goodman Lake Housing 
Corporation, Richland Center, WI, Project 
Number: 075—-EE126/WI39-S03 1-006. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 14, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Dunson School 
Apartments, LaGrange, GA, Project Number: 
061—EE145/GA06-S041-016. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 21, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

_ Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 


Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Project Support Housing 
Corp II, Idaho Springs, CO, Project Number: 
101—EE063/CO99-S041-003. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 21, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources, 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW, 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Alloway Manor, 
‘Farmington, NY, Project Number: 

014—EE236/NY06-—S041-005. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 24, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area; and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW, 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Villa De Reposo Carrizo 
Springs, Carrizo, TX, Project Number: 115- 
EE075/TX59-—S041-004. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 25, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW, 
Washington, DC 20410-8000, telephone (202) 
708-3000. 
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e Regulation: 24 CFR 891.100(d). 

Project/Activity: Princess Anne Group 
Home, Virginia Beach, VA, Project Number: 
051—HD131/VA36—Q041-007. 

Nature of Requirement: Section 891. 100d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 27, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW, 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Southwood Village, 
Cuthbert, GA, Project Number: 

061—EE136/GA06-S041-007. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal_ 
Housing Commissioner. 

Date Granted: July 31, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW, ~ 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Haven House at St. John, 
North Cape May, NJ, Project Number: 035— 
EE049/NJ39—S041-003. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 1, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 

~sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW, 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Heritage Place, Phase III, 
Coeur d’Alene, ID, Project Number: 

124—EE022/1D16-S041-001. 


Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 2, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW, 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Caring Residential 
Services II, Pleasantville, NJ, Project Number: 
035—EE046/NJ39-S031-002. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 3, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW, 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Waycross II VOA Housing, 
Waycross, GA, Project Number: 061—HD087/ 
GA06—Q031-003. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 3, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Maison De Monde (Sunset 
Housing), Sunset, LA, Project Number: 064— 
HD089/LA48—-Q041-004. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 


Granted by: Brian D. Montgomery, 
Assistant Secretary for 
Housing Commissioner. 

Date Granted: August 4, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner has exhausted all efforts to 
obtain additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Tuscumbia VOANA 
Housing, Inc., Tuscumbia, AL, Project. 
Number: 062—HD056/AL09—Q041-002. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to © 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 7, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Volunteers of America 
Selma, Selma, AL, Project Number: 062-— 
EE065/AL09-—S041-—002. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 10, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Options Supported 
Housing Project X, Farmingville, NY, Project 
Number: 012—HD127/NY36—Q051-001. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 16, 2006. 
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. Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Northwest Senior Housing 
of Winsted, Winsted, CT, Project Number: 
017—EE088/CT26-S041-005. 

Nature of Requirement: Section 891. 100(d) 
prohibits amendment of the amount ofthe 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 16, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: AHEPA 296 Apartments, 
Pensacola, FL, Project Number: 063—EE032/ 
FL29—S031-007. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 

_ initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 21, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Camellia Manor, 
Oglethorpe, GA, Project Number: 061- 
EE131—GA06-—S041-002. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 

. Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 22, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 


Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Willington Senior 
Housing, Willington, CT, Project Number: 
017—EE087/CT26—S041-004. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 23, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Alvin Malcolm Senior 
Residence, Bronx, NY, Project Number: 012- 
EE331/NY36—S041-001. 

Nature of Requirement: Section 891. 100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 23, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Benjamin Todd 


- Apartments, Austin, TX, Project Number: 


115—HD044/TX59-—Q041-003. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 23, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 


Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Chestnut Mainstay II, 
Madison, IL, Project Number: 072—HD146/ - 
IL06—Q051-003. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. . 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 23, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Good Shepherd Housing, 
Fostoria, OH, Project Number: 042—EE171/ 
OH12-S041-007. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 25, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Catherine Booth 
Apartments, San Antonio, TX, Project 
Number: 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 25, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

¢ Regulation: 24 CFR 891.100(d). 
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Project/Activity: Park Row Place, Upland 
Borough, PA, Project Number: 034—EE136/ 
PA26-S041-001. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 25, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 

. Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: St. Luke’s Senior Housing, 
New Haven, CT, Project Number: 017—EE086/ 
CT26-S041-003. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 29, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Macintosh Estates, 
Smithfield, RI, Project Number: 016—EE057/ 
RI43—S041-004. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 29, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Hattie Jackson II, 
Washington Court House, OH, Project 
Number: 043—EE108/OH16-S041-009. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 


approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 29, 2006. 

Reason Waived: The project is - 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Network Housing ’05, 
Columbus, OH, Project Number: 043—HD050/ 
OH16-Q051-002. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 29, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and 
GrantAdministration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

¢ Regulation: 24 CFR 891.100(d). 

Project/Activity: TBD, Stevens Point, WI, 
Project Number: 075—HD087/WI39-Q041-— 
006. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 31, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

¢ Regulation: 24 CFR 891.100(d). 

Project/Activity: Magnolia Grove, Jackson, 
GA, Project Number: 061—EE137/GA06- 
$041-008. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 


Date Granted: September 1, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Wildberry Apartments, 
South Kingston, RI, Project Number: 016— 
EE052/RI43—S031-—003. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date’Granted: September 7, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development; 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Clifton Apartments, 
Springfield, MO, Project Number: 084— 
HD045/MO16—Q03 1-002. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to - 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 7, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: New Hope Estates Group 
Home, Stafford, VA, Project Number: 051-— 
HD124/VA36—Q041-001. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 7, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 


| 

| 

| 


Federal Register / Vol. 71, No. 246/Friday, December 22, 2006 / Notices 


/ 


77049 


sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Cincinnati VOA Living 
Center, Cincinnati, OH, Project Number: 046—- 
HD028/0H10—Q041-001. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 8, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: The Seasons of Hartford, 
Hartford, CT, Project Number: 017—EE071/ 

CT26—S021-003. 

Nature of Requirement: Section 891.100(d)} 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 13, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban - 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 
Project/Activity: AHEPA 250 IV, Niantic, 
CT, Project Number: 017—EE093/CT26-—S051-— 

003. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 13, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 


Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Mantua Presbyterian 
Apartments, Philadelphia, PA, Project 
Number: 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 13, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Melon SIL, Philadelphia, 
PA, Project Number: 034-HD084/PA26— 
Q051-001. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 13, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: NJCDC Supportive 
Housing 2002, Hawthorne, NJ, Project 
Number: 031—HD135/NJ39—Q021-005. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 13, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 


e Regulation: 24 CFR 891.100(d). 

Project/Activity: Haven House at St. John of 
God, North Cape May, NJ, Project Number: 
035—EE049/NJ39-S041-003. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 14, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: St. Martin Villa, St. 
Martinville, LA, Project Number: 064— 
HD097/LA48—Q051-004. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 19, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Echols Place II 
Apartments, Clovis, NM, Project Number: 
116—HD028/NM16—Q05 1-001. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 19, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Albany Housing VI, 
Albany, GA, Project Number: 061—HD098/ 
GA06—Q041-006. 
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Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 19, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: AHEPA 3-II Apartments, 
Birmi , AL, Project Number: 062- 
EE075/AL09—S05 1-004. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 21, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Randallstown II, 
Randallstown, MD, Project Number: 052- 
EE053/MD06—S041-002. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 27, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Del-Mor Dwellings (aka 
Colonel Properties), Bucyrus, OH, Project 
Number: 042—HD113/OH12-Q031-002. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 


Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 27, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 
Project/Activity: Estancias Presbisterianas 
del Angel, Hormigueros, PR, Project Number: 

056—EE056/RQ46-S031-009. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 28, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Carty Heights, St. Paul, 
MN, Project Number: 092—EE109/MN46-— 
S051-003. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 29, 2006. 

Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and-Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d). 

Project/Activity: Menorah East Apartments, 
St. Paul, MN, Project Number: 092—EE108/ 
MN46-S051-002. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 29, 2006. 


Reason Waived: The project is 
economically designed and comparable in 
cost to similar projects in the area, and the 
sponsor/owner exhausted all efforts to obtain 
additional funding from other sources. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.130(b). 

Project/Activity: TBD Alaska Housing 
Initiatives, Anchorage, AK, Project Number: 
176—HD027/AK06—Q051-001. 

Nature of Requirement: Section 891.130(b) 
prohibits an identity of interest between the 
sponsor or owner (or borrower, as applicable) 
and any development team member or 
between development team members until 
two years after final closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 6, 2006. 

Reason Waived: Land for building this 
project is extremely scarce in Anchorage and 
this parcel of land is considered the most 
suitable site. The waiver allowed the 
purchase of the land from the parents of a 
general member of the board provided the 
purchase price is no more than the appraised 
value of the site or the last arms-length 
transaction for the land, plus any holding 
costs. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.130(b). 

Project/Activity: Northpoint Park, 
Springfield, OH, Project Number: 043-— 
EE112/OH16-—S051-003. 

Nature of Requirement: Section 891.130(b) 
prohibits an identity of interest between the 
Sponsor or Owner (or Borrower, as 
applicable) and any development team 
member or between development team 
members until two years after final closing. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 7, 2006. 

Reason Waived: The waiver allowed the 
project to obtain insurance from an insurance 
provider where the insurance agent is the 
sister to the husband of a board member. The 
waiver was granted because the provider 
provided insurance coverage that is more 
affordable, and cost effective than those 
quoted by competitors in the industry and 
the sponsor’s board member agreed to abstain 
from voting on all matters concerning 
insurance coverage in the future. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW.,, 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d) and 24 
CFR 891.165. ; 
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Project/Activity: Point Church Place, 
Memphis, TN, Project Number: 081-HD018/ 
TN40—Q021-001. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. Section 891.165 provides that 
the duration of the fund reservation of the 
capital advance is 18 months from the date 
of issuance with limited exceptions up to 24 
months, as approved by HUD on a case-by- 
case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing-Federal 
Housing Commissioner. 

Date Granted: July 25, 2006. 

Reason Waived: The project is 
economically designed and comparable to 
similar projects in the area, and the sponsor/ 
owner exhausted all efforts to obtain 
additional funding from other sources. The 
sponsor/owner required additional time to 
prepare for initial closing. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d) and 24 
CFR 891.165. 

Project/Activity: Sunset Gardens Senior 
Housing, Brooklyn, NY, Project Number: 012- 
EE321/NY36-S021-002. 

’ Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. Section 891.165 provides that 
the duration of the fund reservation of the 
capital advance is 18 months from the date 
of issuance with limited exceptions up to 24 
months, as approved by HUD on a case-by- 
case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 2, 2006. 

Reason Waived: The project is 
economically designed and comparable to 
similar projects in the area, and the sponsor/ 
owner exhausted all efforts to obtain 
additional funding from other sources. The 
sponsor/owner required additional time to 
prepare for initial closing. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d) and 24 
CFR 891.165. 

Project/Activity: Haley’s Park, Nashville, 
TN, Project Number: 086—HD033/TN43— 
Q031-003. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. Section 891.165 provides that 
the duration of the fund reservation of the 
capital advance is 18 months from the date 
of issuance with limited exceptions up to 24 
months, as approved by HUD on a.case-by- 
case basis. 


Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 3, 2006. 

Reason Waived: The project is 
economically designed and comparable to 
similar projects in the area, and the sponsor/ 
owner exhausted all efforts to obtain 
additional funding from other sources. The 
sponsor/owner needed additional time to 
secure amendment funds and prepare for 
initial closing. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d) and 24 
CFR 891.165. 

Project/Activity: Coop Apartments, 
Pittsfield, MA, Project Number: 023—HD204/ 
MA06-Q031-012. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. Section 891.165 provides that 
the duration of the fund reservation of the 
capital advance is 18 months from the date 
of issuance with limited exceptions up to 24 
months, as approved by HUD on a case-by- 
case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 28, 2006. 

Reason Waived: The project is 
economically designed and comparable to 
similar projects in the area, and the sponsor/ 
owner exhausted all efforts to obtain 
additional funding from other sources. The 
sponsor/owner needed additional time to 
prepare for initial closing. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d) and 24 
CFR 891.165. 

Project/Activity: Pear Grove, Houston, TX, 
Project Number: 114—HD027/TX24—Q031- 
001. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. Section 891.165 provides that 
the duration of the fund reservation of the 
capital advance is 18 months from the date 
of issuance with limited exceptions up to 24 
months, as approved by HUD on a case-by- 
case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 1, 2006. 

Reason Waived: The project is 
economically designed and comparable to 
similar projects in the area, and the sponsor/ 
owner exhausted all efforts to obtain 
additional funding from other sources. The 
sponsor/owner needed additional time to 
secure amendment funds and prepare for 
initial closing. 


Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d) and 24 
CFR 891.165. 

Project/Activity: Tangle Brush Villa, The 
Woodlands, TX, Project Number: 114—EE106/ 
TX24—S031-005. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. Section 891.165 provides that 
the duration of the fund reservation of the 
capital advance is 18 months from the date 
of issuance with limited exceptions up to 24 
months, as approved by HUD on a case-by- 
case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 1, 2006. 

Reason Waived: The project is 
economically designed and comparable to 
similar projects in the area, and the sponsor/ 
owner exhausted all efforts to obtain 
additional funding from other sources. The 
sponsor/owner needed additional time to 
secure amendment funds and prepare for 
initially closing. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant | 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.100(d) and 24 
CFR 891.165. 

Project/Activity: Catholic Social Services of 
Fall River, Fall River, MA, Project Number: 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. Section 891.165 provides that 
the duration of the fund reservation of the 
capital advance is 18 months from the date 
of issuance with limited exceptions up to 24 
months, as approved by HUD on a case-by- 
case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 11, 2006. 

Reason Waived: The project is 
economically designed and comparable to 
similar projects in the area, and the sponsor/ 
owner exhausted all efforts to obtain 
additional funding from other sources. The 
sponsor/owner needed additional time to 
secure amendment funds and to prepare for 
initial closing. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation; 24 CFR 891.100(d) and 24 
CFR 891.165. 
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Project/Activity: Miracle Square, Inc., 
Sumter, SC, Project Number: 054—HD111/ 
SC16—Q041—-006. 

Nature of Requirement: Section 891.100(d) 
prohibits amendment of the amount of the 
approved capital advance funds prior to 
initial closing. Section 891.165 provides that 
the duration of the fund reservation of the 
capital advance is 18 months from the date 
of issuance with limited exceptions up to 24 
months, as approved by HUD on a case-by- 
case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 14, 2006. 

Reason Waived: The project is : 
economically designed and comparable to 
similar projects in the area, and the sponsor/ 
owner exhausted all efforts to obtain 
additional funding from other sources. The 
sponsor/owner needed additional time to 
secure amendment funds and to prepare for 
initial closing. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.165. 

Project/Activity: Teton House, E] Cajon, 
CA, Project Number: 129—HD029/CA33- 
Q031-001., 

Nature of Requirement: Section 891.165 
provides that the duration of the fund 
reservation of the capital advance is 18 
months from the date of issuance with 
limited exceptions up to 24 months, as 
approved by HUD on a case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 7, 2006. 

Reason Waived: The sponsor/owner 
needed additional time to prepare for initial 
closing. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.165. 

Project/Activity: Marshall Road, Wellesley, 
MA, Project Number: 023-HD181/MA06-— 
Q011-009. 

. Nature of Requirement: Section 891.165 
provides that the duration of the fund 
reservation of the capital advance is 18 
months from the date of issuance with 
limited exceptions up to 24 months, as 
approved by HUD on a case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 14, 2006. 

Reason Waived: The sponsor/owner 
needed additional time to prepare for initial 
closing. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 


Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.165. 

Project/Activity: Waycross II VOA Housing, 
Inc., Waycross, GA, Project Number: 061-— 
HD087/GA06-—Q031-003. 

Nature of Requirement: Section 891.165 
provides that the duration of the fund 
reservation of the capital advance is 18 
months from the date of issuance with 
limited exceptions up to 24 months, as 
approved by HUD on a case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 27, 2006. 

Reason Waived: The sponsor/owner 
needed additional time to prepare the firm 
commitment application. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.165. 

Project/Activity: Camellia Manor, 
Oglethorpe, GA, Project Number: 061—EE131/ 
GA06-—S041-002. 

Nature of Requirement: Section 891.165 
provides that the duration of the fund 
reservation of the capital advance is 18 
months from the date of issuance with 
limited exceptions up to 24 months, as 
approved by HUD on a case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 22, 2006. 

Reason Waived: The sponsor/owner 
needed additional time to prepare for initial 
closing. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.165. 

Project/Activity: AHEPA 296 Apartments, 
Pensacola, FL, Project Number: 063—EE032/ 
FL29—S031-007. 

Nature of Requirement: Section 891.165 
provides that the duration of the fund 
reservation of the capital advance is 18 
months from the date of issuance with 
limited exceptions up to 24 months, as 
approved by HUD on a case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 22, 2006. 

Reason Waived: The sponsor/owner 
needed additional time to prepare for initial 
closing. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.165. 


Project/Activity: Palermo Lakes 
Apartments, Miami, FL, Project Number: 
066—EE100/FL29-S031-012. 

Nature of Requirement: Section 891.165 
provides that the duration of the fund 
reservation of the capital advance is 18 
months from the date of issuance with 
limited exceptions up to 24 months, as 
approved by HUD on a case-by-case basis. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 29, 2006. 

Reason Waived: The sponsor/owner 
needed additional time to renegotiate the 
construction contract, obtain additional 
financing and to prepare for initial closing. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.205. 

Project/Activity: John T. Gregorio Towers, 
Linden, NJ, Project Number: 031—EE065/ 
NJ39-S051-001. 

Nature of Requirement: Section 891.205 
requires any Section 202 nonprofit entity to 
have tax-exempt status under section 
501(c)(3) or (c)(4) of the Internal Revenue 
Code. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 6, 2006. 

Reason Waived: The required tax- 
exemption ruling from IRS was to be issued, 
but not in time for the scheduled initial 
closing of the project. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.205. 

Project/Activity: Gulfport Manor, Gulfport, 
MS, Project Number: 065-EE031/MS26- 
S001-002. 

Nature of Requirement: Section 891.205 
requires any Section 202 nonprofit entity to 
have tax-exempt status under section 
501(c)(3) or (c)(4) of the Internal Revenue 
Code. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: July 21, 2006. 

Reason Waived: The required tax- 
exemption ruling from IRS was to be issued, 
but not in time for the scheduled initial 
closing of the project. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

¢ Regulation: 24 CFR 891.305. 

Project/Activity: Winans Consumer Home, 
Piscataway, NJ, Project Number: 031-HD141/ 
NJ39—Q041-006. 
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Nature of Requirement: Section 891.305 
requires any Section 811 nonprofit entity to 
have tax-exempt status under section 
501(c)(3) or (c)(4) of the Internal Revenue 
Code. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 3, 2006. 

Reason Waived: The required tax- 
exemption ruling from IRS was to be issued, 
but not in time for the scheduled initial 
closing of the project. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.305. 

Project/Activity: Allies Homes 2004, 
Evesham Township, NJ, Project Number: 

Nature of Requirement: Section 891.305 
requires any Section 811 nonprofit entity to 
have tax-exempt status under section 
501(c){3) or (c)(4) of the Internal Revenue 
Code. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
. Housing Commissioner. 

Date Granted: August 22, 2006. 

Reason Waived: The required tax- 
exemption ruling from IRS was to be issued, 
but not in time for the scheduled initial 
closing of the project. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.305. 

Project/Activity: OMHS Housing 2004, 
Berkeley Township, NJ, Project Number: 
035—HD058/NJ39—Q041-002. 

Nature of Requirement: Section 891.305 
requires any Section 811 nonprofit entity to 
have tax-exempt status under section 
501(c)(3) or (c)(4) of the Internal Revenue 
Code. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: September 18, 2006. 

Reason Waived: The required tax- 
exemption ruling from IRS was to be issued, 
but not in time for the scheduled initial 
closing of the project. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.310(b)(1) and 
(b)(2). 

Project/Activity: Options Supported 
Housing Project X, Farmingville, NY, Project 
Number: 012—HD127/NY36—Q051-001. 

Nature of Requirement: Section 
891.310(b)(1) and (b)(3) requires that all 
entrances, common areas, units to be 


occupied by resident staff, and amenities 
must be readily accessible to and usable by 
persons with disabilities. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 23, 2006. 

Reason Waived: The project consists of the 
acquisition and rehabilitation of three single- 
family homes in order to create group homes 
for independent living for the chronically 
mentally ill. The wavier permitted one 
bedroom and all common areas in one home 
to be fully accessible. To make all units fully 
accessible for persons with mobility 
impairments would make the project 
financially infeasible. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.410(c). 

Project/Activity: Weedville, Pennsylvania 
(St. Joseph’s Terrace—Project Number 033— 
EE080). The Pittsburgh Multifamily Program 
Center requested waiver of the very-low 
income requirement for the subject project to 
alleviate occupancy problems at the project. 

Nature of Requirement: HUD regulations at 
24 CFR part 891 requires admission of 
families to projects for the elderly or 
handicapped that receive reservations under 
section 202 of the Housing Act of 1959 and 
housing assistance under section 8 of the 
U.S. Housing Act of 1937. Section 891.410(c) 
limits occupancy to very low-income elderly 
persons (i.e., households composed of one or 
more persons at least one of whom is 62 
years of age at the time of initial occupancy.) 

Granted By: Brian Montgomery, Assistant 
Secretary for Housing—Federal Housing 
Commissioner. 

Date Granted: July 25, 2006. 

Reason Waived: The waiver was granted 
for this project, for a period not to exceed one 
year from the date of the granting of the 
waiver, in order to allow flexibility in renting 
up this Section 202/8 Supportive Housing for 
the Elderly project. The property has been 
operating since 1999 but has experienced 
difficulty maintaining its 100% occupancy 
level due to a high turnover in elderly 
housing, despite the management agent’s 
extensive outreach and marketing to attract 
eligible individuals. The current occupancy 
level would not support operation of the 
complex. 

Contact: Beverly J. Miller, Director, Office 
of Asset Management, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., Room 
6160, Washington, DC 20410; telephone (202) 
708-3730 (this is not a toll free number). 

e Regulation: 24 CFR 891.410(c). 

Project/Activity: Oil Trough, AR (White 
River Manor—Project Number 082—EE107). 
The Ft. Worth Multifamily Hub has requested 
waiver of the very low-income and age 
requirements for this project due to its severe 
occupancy problems. 

Nature of Requirement: HUD regulations at 
24 CFR part 891 requires admission of 
families to projects for the elderly or 


handicapped that receive reservations under 
section 202 of the Housing Act of 1959 and 
housing assistance under section 8 of the 
U.S. Housing Act of 1937. Section 891.410(c) 
limits occupancy to Very Low-Income elderly 
persons (i.e., households composed of one or 
more persons at least one of whom is 62 
years of age at the time of initial occupancy.) 

Granted By: Frank L. Davis, General 
Deputy Assistant Secretary for Housing— 
Deputy Federal Housing Commissioner. 

Date Granted: July 25, 2006. 

Reason Waived: The waiver was granted 
for this project, for a period not to exceed one 
year from the date of the granting of the 
waiver, in order to allow the owner flexibility 
in renting up vacarft units at the project. 
White River Manor is a 12-unit project and 
has 7 vacant units. The local housing market 
indicated that there is not a sufficient 
demand for the very low-income elderly. 
Providing this waiver allowed the owner/ 
management agent to rent units to near 
elderly applicants and thereby stabilize the 
project’s current financial status and prevent 
foreclosure. 

Contact: Beverly J. Miller, Director, Office 
of Asset Management, Office of Housing, 
Department of Housing and Urban 
Development, 451.Seventh Street, SW., Room 
6160, Washington, DC 20410; telephone (202) 
708-3730. 

Regulation: 24 CFR 891.410(c). 

Project/Activity: Americus, Georgia (Joy 
Court Village Apartments—FHA Project No. 
061-EE083. The Atlanta Multifamily Hub 
requested a waiver of the age requirements 
for the project to assist the project in 
alleviating its current occupancy problems. 

Nature of Requirement: HUD regulations at 
24 CFR part 891 requires admission of 
families to projects for the elderly or 
handicapped that receive reservations under 
Section 202 of the Housing Act of 1959 and 
housing assistance under Section 8 of the 
U.S. Housing Act of 1937. Section 891.410(c) 
limits occupancy to Very Low-Income elderly 
persons (i.e., households composed of one or 
more persons at least one of whom is 62 
years of age at the time of initial occupancy.) 

Granted By: Frank L. Davis, General 
Deputy Assistant Secretary for Housing—- 
Deputy Federal Housing Commissioner. 

Date Granted: August 2, 2006. 

Reason Waived: Waiver of the very-low 
income requirement was granted for this 
project, for a period not to exceed one year 
from the date of the granting of the waiver, 
because the project was experiencing 
difficulty leasing units to elderly. The owner/ 
management agent aggressively marketed the 
property with local housing authorities, news 
media, churches and various civic 
organizations to no avail. The Department 
granted a one year waiver of the tenant 
eligibility guidelines and admitted 8 near 
elderly applicants between the ages of 55 and 
62 during the period of May 17, 2006 and 
May 16, 2006. Due to insufficient demand for 
very low-income elderly projects, providing 
waiver of the age requirement allowed the 
owner to continue to lease to those 
individuals who failed to meet the statutory 


. age limit of 62 years of age or older. This 


waiver also allowed the owner/managing 
agent to stabilize the project’s current 
financial status and prevent foreclosure. 
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Contact: Beverly J. Miller, Director, Office 
of Asset Management, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., Room 
6160, Washington, DC 20410; telephone (202) 
708-3730 (this is not a toll free number). 

e Regulation: 24 CFR 891.410(c). 

Project/Activity: White Earth, Minnesota 
(Biimaadiiziiwin—Project Number 092-— 
EE086). The Minneapolis Multifamily Hub 
requested waiver of the very low-income 
requirements and reduction of the age limit 
from 62 to 55 years of age due to occupancy 
problems at the project. 

Nature of Requirement: HUD regulations at 
24 CFR part 891 requires admission of 
families to projects for the elderly or 
handicapped that receive reservations under 
Section 202 of the Housing Act of 1959 and 
housing assistance under Section 8 of the 
U.S. Housing Act of 1937. Section 891.410(c) 
limits occupancy to Very Low-Income elderly 
persons (i.e., households composed of one or 
more persons at least one of whom is 62 
years of age at the time of initial occupancy.) 

Granted By: Frank L. Davis General Deputy 
Assistant Secretary for Housing—Deputy 
Federal Housing Commissioner. 

Date Granted: August 25, 2006. 

Reason Waived: This waiver was granted, 
for a period not to exceed one year from the 
date of the granting of the waiver, to permit 
admission of lower-income (income between 
51 and 80 percent of median) elderly 
applicants when there are no very low- 
income elderly applicants to fill vacant units. 
The project is located in White Earth 
Reservation Band of the Minnesota Chippewa 
Tribe. As of the date of request for the 
waiver, there were only 9 occupied units in 
this 29-unit project. The owner/managing 
agent was unable to attract very low-income 
elderly persons. The market analysis 
indicated that there is insufficient effective 
demand to fill the complex with very low- 
income elderly. The owner continued to 
aggressively market the property with the 
local housing authorities and news media. 
Provision of this waiver allowed the property 
to operate successfully and achieve full 
occupancy. 

Contact: Beverly J. Miller, Director, Office 
of Asset Management, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., Room 
6160, Washington, DC 20410; telephone (202) 
708-3730. 

e Regulation: 24 CFR 891.830(b). 

Project/Activity: Mill Pond Senior Housing, 
O’Fallon, MO, Project Number: 085—EE079/ 
MO36-S041-002. 

Nature of Requirement: Section 891.830(b) 
requires that capital advance funds be drawn 
down only in an approved ratio to other 
funds, in accordance with a drawdown 
schedule approved by HUD. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 11, 2006. 

Reason Waived: In order to not delay the 
construction of this mixed finance project, 
the waiver permitted the capital advance 
funds to be drawn down using a different 
mechanism, as approved by HUD, than a pro 
rata basis. However, the capital advance 


funds could not be drawn down any quicker 
than a pro rata disbursement basis would 
have permitted. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone (202) 
708-3000. 

e Regulation: 24 CFR 891.830(c)(4). 

Project/Activity: Mill Pond Senior Housing, 
O'Fallon, MO, Project Number: 085—EE079/ 
MO36-S041-002. 

Nature of Requirement: Section 
891.830(c)(4) prohibits the capital advance 
funds from paying off bridge or construction 
financing, or repaying or collateralizing 
bonds. 

Granted by: Brian D. Montgomery, 
Assistant Secretary for Housing—Federal 
Housing Commissioner. 

Date Granted: August 11, 2006. 

Reason Waived: The waiver permitted 
capital advance funds in the mixed finance 
project to be used to pay off that portion of 
a bridge or construction financing, or 
repaying a portion of bonds that strictly _ 
relate to capital advance eligible costs. Such 
costs were required to be documented in the 
owner’s audited cost certification and 
approved by the program center as capital 
advance eligible. 

Contact: Willie Spearmon, Director, Office 
of Housing Assistance and Grant 
Administration, Office of Housing, 
Department of Housing and Urban 
Development, 451 Seventh Street, SW., 
Washington, DC 20410-8000, telephone cyan 
708-3000. 


Ill. Regulatory Waivers Granted by the 
Office of Public and Indian Housing 


For further information about the following 
regulatory waivers, please see the name of 
the contact person that immediately follows 
the description of the waiver granted. 

e Regulation: 24 CFR 902.30. 

Project/Activity: Asherton Housing 
Authority (TX451), Asherton, TX. 

Nature of Requirement: The regulation 
establishes certain reporting compliance 
dates. The audited financial statements are 


‘required to be submitted to the Real Estate 


Assessment Center (REAC) no later than 9 
months after the housing authority’s (HA) 
fiscal year end (FYE), in accordance with the 
Single Audit Act and OMB Circular A-133. 

Granted By: Orlando J. Cabrera, Assistant 
Secretary for Public and Indian Housing. 

Date Granted: july 19, 2006. 

Reason Waived: A waiver request was filed 
by the City of Laredo HA (TX011) on behalf 
of the Asherton HA for the removal of a Late 
Presumptive Failure (LPF) score of zero for 
FYE June 30, 2005, under the Financial 
Assessment Subsystem (FASS) indicator. The 
Asherton HA is under a management 
agreement with the City of Laredo HA. The 
Asherton HA did not file its audited financial 
submission because the HA received less 
than $500,000 in federal awards for FYE June 
30, 2005, and no audit was required. The 


- Office of Management and Budget Circular 


A-133 exempts non-federal entities from 
federal audit requirements if they receive less 


than $500,000 in federal awards. The HA 
erroneously selected the Unaudited/Non A- 
133 submission type rather than “Unaudited/ 
No Audit” that generated the LPF score of 
zero. The waiver grants the invalidation of 
the HA’s unaudited financial submission and 
the resubmission of the financial information 
to correct the submission type. 

Contact: David R. Ziaya, Program Manager, 
NASS, Real Estate Assessment Center, Office 
of Public and Indian Housing, Department of 
Housing and Urban Development, 550 12th 
Street, SW., Suite 100, Washington, DC 
20410, telephone (202) 475-8574. 

e Regulation: 24 CFR 902.30. 

Project/Activity: City of Denham Springs 
Housing Authority (LA101), Denham 
Springs, LA. 

Nature of Requirement: The regulation 
establishes certain reporting compliance 
dates. The audited financial statements are 
required to be submitted to the Real Estate 
Assessment Center (REAC) no later than 9 


- months after the housing authority’s (HA) 


fiscal year end (FYE), in accordance with the 
Single Audit Act and OMB Circular A—133. 

Granted By: Orlando J. Cabrera, Assistant 
Secretary for Public and Indian Housing. 

Date Granted: August 22, 2006. 

Reason Waived: The City of Denham 
Springs HA requested a waiver of the audited 
financial submission due date of June 30, 
2006, for FYE September 30, 2005. The HA 
received a Late Presumptive Failure (LPF) 
score of zero under the Financial Assessment 
Subsystem (FASS) indicator for not 
submitting timely the audited financial 
submission as the HA was inundated with 
people in need of housing following 
Hurricane Katrina. The HA staff assisted 
homeless families find housing, conducted 
certifications, and referred families to food 
banks, shelters, furniture, etc. Additionally, 
the auditing firm conducting the HA’s audit 
had to evacuate on a very short notice 
resulting in records and files being left 
behind. Consequently, residents were not 
allowed to return to their property for several 
months, a period of time crucial for the 
completion of the audit. The waiver provides 
the HA an additional thirty days from the 
date of the waiver approval letter to submit 
the audited financial information. 

Contact: David R. Ziaya, Program Manager, 
NASS, Real Estate Assessment Center, Office 
of Public and Indian Housing, Department of 
Housing and Urban Development, 550 12th 
Street, SW., Suite 100, Washington, DC 
20410, telephone (202) 475-8574. 

e Regulation: 24 CFR 902.30. 

Project/Activity: Detroit Housing 
Commission (MI001), Detroit, MI. 

Nature of Requirement: The regulation 
establishes certain reporting compliance 
dates. The audited financial statements are 
required to be submitted to the Real Estate 
Assessment Center (REAC) no later than 9 
months after the housing authority’s (HA) 
fiscal year end (FYE), in accordance with the 
Single Audit Act and OMB Circular A-133. 

Granted By: Orlando J. Cabrera, Assistant 
Secretary for Public and Indian Housing. 

Date Granted: July 31, 2006. 

Reason Waived: The Detroit Housing 
Commission (HA) has requested a waiver 
extension of 90 days to submit the audited 


— 
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financial information for FYE June 30, 2005. 
The HA previously requested and was 
granted a waiver of the March 31, 2006 due 
date, to June 30, 2006. This waiver grants the 
HA the additional 90 days to complete and 
submit the audited financial information 
because of unanticipated delays with the 
auditing firm, the complexity of the financial 
issues including inaccurate records, and 
insufficient staff capacity. 

Contact: David R. Ziaya, Program Manager, 
NASS, Real Estate Assessment Center, Office 
of Public and Indian Housing, Department of 
Housing and Urban Development, 550 12th 
Street, SW., Suite 100, Washington, DC 
20410, telephone (202) 475-8574. 

e Regulation: 24 CFR 902.30. 

Project/Activity: City of Newark Housing ~ 
Authority (NJ002), Newark, NJ. 

Nature of Requirement: The regulation 
establishes certain reporting compliance 
dates; namely, the unaudited financial 
statements are required to be submitted 
within 2 months after the Housing 
Authority’s (HA) Fiscal Year End (FYE), and 
the audited financial statements are required 
to be submitted no later than 9 months after 
the HA’s FYE, in accordance with the Single 
Audit Act and OMB Circular A-133. 

Granted By: Orlando J. Cabrera, Assistant 
Secretary for Public and Indian Housing. 

Date Granted: July 5, 2006. 

Reason Waived: The City of Newark HA 
requested a waiver extension of 3 months to 
the unaudited financial data submission 
deadline of May 31, 2006, for FYE March 31, 
2006. The additional time ensures that the 
correct roll forward numbers from FY 2005 
audit are carried into FY 2006, and because 
the FY 2005 audit, due to the Real Estate 
Assessment Center (REAC) on June 30, 2006, 

_ had to be reviewed and approved before an 
accurate FY 2006 unaudited financial data 
submission could be completed. This waiver 
grants the HA an extension to August 31, 
2006, to submit corrected unaudited financial 
data. 

Contact: David R. Ziaya, Program Manager, 
NASS, Real Estate Assessment Center, Office 
of Public and Indian Housing, Department of 
Housing and Urban Development, 550 12th 
Street, SW., Suite 100, Washington, DC 
20410, telephone (202) 475-8574. 

e Regulation: 24 CFR 902.30. 

Project/Activity: The New Reidsville 
Housing Authority (NC098), Reidsville, NC. 

Nature of Requirement: The regulation 
establishes certain reporting compliance 
dates. The audited financial statements are 
required to be submitted to the Real Estate 
Assessment Center (REAC) no later than nine 
months after the housing authority’s (HA) 
fiscal year end (FYE), in accordance with the 
Single Audit Act and OMB Circular A—133. 

Granted By: Orlando J. Cabrera, Assistant 
Secretary for Public and Indian Housing. 

Date Granted: July 12, 2006. ‘ 

Reason Waived: The New Reidsville HA’s 
audited financial submission was rejected 
twice and the HA did not make a third 
submission because the HA asserted that it 
was not notified of the second rejection until 
May 22, 2006. The rejection and the Late 
Presumptive Failure (LPF) score of zero 
under the Financial Assessment Subsystem 
(FASS) indicator resulted from a file that was 


attached to an incorrect tab. Although the 
REAC records document that a notification 
letter for the second submission rejection was 
sent to the HA on May 4, 2006, the rejection 
was based on an incidental defect and not on 
incorrect data. Therefore, the HA was granted 
a waiver to resubmit its audited financial 
data for FYE June 30, 2005. 

Contact: David R. Ziaya, Program Manager, 
NASS, Real Estate Assessment Center, Office 
of Public and Indian Housing, Department of 
Housing and Urban Development, 550 12th 
Street, SW., Suite 100, Washington, DC 
20410-5000, telephone (202) 475-8574. | 

e Regulation: 24 CFR 941.606(n)(I)(ii)(B). 

Project/Activity: Chicago Housing 
Authority’s (CHA) Fountain View 
Apartments. Mixed Finance Project Number: 
IL06-P002-—074A. 

Nature of Requirement: This regulatory 
provision requires that if the partner and/or 
owner entity (or any other entity with an 
identity of interest with such parties) wants 
to serve as a general contractor for the project 
or development, it may award itself the 
construction contract only if it can 
demonstrate to HUD’s satisfaction that its bid 
is the lowest submitted in response to a 
public request for bids. 

Granted By: Orlando J. Cabrera, Assistant 
Secretary for Public and Indian Housing. 

Date Granted: July 14, 2006. 

Reason Waived: The Chicago Housing 
Authority (CHA). procured LCDC Safeway 
Joint Venture Corporation as the master 
developer for the Fountain View site through 
a competitive Request for Proposal (RFP). 
Safeway was identified in the response to the 
RFP as the intended general contractor. 
Safeway Construction did not bid to become 
the general contractor, as specified by this 
provision of the mixed-finance regulation, 
but CHA has provided documentation that 
the construction costs are reasonable and are 
within HUD’s requirements. CHA submitted 
with the waiver request a certification by 
Vistara Construction Services (‘‘Vistara’’), an 
independent third-party cost estimator, who 
reviewed the full plans and the proposed 
construction costs. In a letter dated May 4, 
2006, Vistara had certified that the costs are 
reasonable for the market area. HUD has 
reviewed the Rental Term Sheet, the mixed- 
finance proposal, the project evidentiaries, 
and related budgets and has determined that 
the construction costs for this project are 
reasonable and below the independent cost 
estimates submitted by CHA. The Vistara 
construction cost estimate is $7,997,500, 
while Safeway’s total price is $7,348,101, 
including an estimate of $255,000 for lead- 
based paint and asbestos removal. This 
amount is below the Vistara estimate by 
$649,399. As Safeway’s cost was below that 
of the independent cost estimates, HUD’s 
condition is satisfied. 

Contact: Dominique Blom, Deputy 
Assistant Secretary for the Office of Public 
Housing Investments, 451 Seventh Street, 
SW., Room 4130, Washington, DC 20140: 
telephone (202) 401-8812. 

e Regulation: 24 CFR 982.505(c)(3). 

Project/Activity: Ypsilanti Housing 
Commission (YHC), Ypsilanti, MI. The YHC - 
requested a waiver of payment standard (PS) 
requirements to permit it to implement 


reduced PSs earlier than required to avoid 
termination of housing assistance payments 
(HAP) contracts during calendar year 2006 
due to insufficient funding. 

Nature of Requirement: Section 


982.505(c)(3) of HUD’s regulations states that 


if the amount on the PS schedule is 
decreased during the term of the HAP 
contract, the lower PS amount generally must 
be used to calculate the monthly HAP for the 
family beginning at the effective date of the 
family’s second regular reexamination 
following the effective date of the decrease. 

Granted By: Orlando J. Cabrera, Assistant 
Secretary for Public and Indian Housing. 

Date Granted: July 25, 2006. 

Reason Waived: The waiver was granted 
because this cost-saving measure would 
enable the YHC to both manage its Housing 
Choice Voucher program within allocated 
budget authority and avoid the termination of 
HAP contracts due to insufficient funding. 

Contact: Alfred C. Jurison, Director, 
Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office of 
Public and Indian Housing, Department of 
Housing and Urban Development, 451 
Seventh Street, SW., Room 4210, 
Washington, DC 20410; telephone (202) 708— 
0477. 

e Regulation: 24 CFR 1000.158. 

Project/Activity: The Dry Creek Rancheria, 
Sonoma County, California, provided 
downpayment assistance from its Indian 
Housing Block Grant (IHBG) to two low- 
income families for the purchase of homes. 
The purchase price of the homes in each of, 
these cases exceeded the published TDC 
limits set by HUD. 

Nature of Requirement: The regulation at 
24 CFR 1000.158 states that before awarding 
a contract for the construction of housing, the 
recipient must complete a comparison of the 
cost of developing the affordable housing - 
with the limits provided by the Total 
Development Cost (TDC) guidelines, and may 
not, without prior HUD approval, exceed by 
more than 10 percent the TDC maximum cost 
for the project. 

Granted By: Orlando Cabrera, Assistant 
Secretary for Public and Indian Housing. 

Date Granted: July 18, 2006. 

Reason Waived: The Tribe provided 
adequate documentation to show that HUD’s 
published TDC limits did not adequately 
reflect the actual market conditions in 
existence at the time these transactions were 
made. The Tribe assumed direct control of all 
aspects of its housing programs. The Tribe 
adopted housing policies and internal 
procedures that comply with the | 
requirements of the IHBG program and have 
provided assurance that its staff is aware of 
those requirements. 

Contact: Deborah Lalancette, Director, 
Grants Management, Denver Office of Native 
American Programs, Department of Housing 
and Urban Development, 1670 Broadway, 
23rd Floor, Denver, CO 80202; telephone: 
(303) 675-1625. 

e Regulation: 24 CFR part 5 and 24 CFR 
Chapter IX. 

Project/Activity: The PHAs identified in 
Table 1, are all located within a 
presidentially declared disaster area as a 
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result of damages caused by Hurricanes 
Katrina and/or Rita or Hurricane Wilma, and 
each PHA notified HUD of the need for one 
or more regulatory waivers made available to 
PHAs in Hurricanes Katrina, Rita and Wilma 
disaster areas by three Federal Register 
notices. The first notice is Regulatory and 
Administrative Waivers Granted for Public 
and Indian Housing Programs to Assist with 
Recovery and Relief in Hurricane Katrina 
Disaster Areas, signed September 27, 2005, 
and published in the Federal Register on 
October 3, 2005 (70 FR 57716), the second 
notice is Regulatory and Administrative 
Waivers Granted for Public and Indian 
Housing Programs to Assist with Recovery 
and Relief in Hurricane Rita Disaster Areas; 
and Additional Administrative Relief for 
Hurricane Katrina, signed October 25, 2005, 
and published in the Federal Register on 
November 1, 2005 (70 FR 66222), and the 
third notice is Regulatory and Administrative 
Waivers Granted for Public and Indian 
Housing Programs To Assist With Recovery 
and Relief in Hurricane Wilma Disaster 
Areas, signed on March 7, 2006, and © 
published in the Federal Register on March 
13, 2006 (71 FR 12988): 

Nature of Requirements: The three Federal 
Register notices provided for waiver of the 
following regulations, in 24 CFR part 5 and 
24 CFR Chapter IX for those PHAs in the 
disaster areas that notified HUD through a 
special waiver request process designed to 
expedite both the submission of regulatory 
requests to HUD and HUD’s response to the 
request. 

1. 24 CFR 5.216(g)(5) (Disclosure and 
Verification of Social Security and Employer 
Identification Numbers); 

2. 24 CFR 5.512(c) (Verification of Eligible 
Immigration Status; Secondary Verification); 
3. 24 CFR 5.801(c) and 5.801(d) (Uniform 

Financial Reporting Standards (UFRS)); 

4. 24 CFR 902 (Public Housing Assessment 
System (PHAS)); 

5. 24 CFR 903.5 (Annual Plan Submission 
Deadline); 

6. 24 CFR 905.10(i) (Capital Fund Formula; 
Limitation of Replacement Housing Funds to 
New Development); 

7. 24 CFR 941.306 (Maximum Project); 

8. 24 CFR 965.302 (Requirement for Energy 
Audits); 

9. 24 CFR 982.54 (Administrative Plan); 

10. 24 CFR 982.206 (Waiting List; Opening 
and Public Notice); 


11. 24 CFR 982.401(d) (Housing Quality 
Standards; Space Requirements); 

12. 24 CFR 982.503(b) (Waiver of payment 
standard; Establishing Payment Standard; 
Amounts); 

13. 24 CFR 984.303 (Contract of 
Participation; Family Self-Sufficiency (FSS) 
Program; Extension of Contract) and 24 CFR 
984.105 (Minimum Payment Size); 

14. 24 CFR part 985 (Section 8 
Management Assessment Program (SEMAP)); 
and 


15. 24 CFR 990.145 (Dwelling Units with 
Approved Vacancies). 

16. 24 CFR 1000.156 and 1000.158 (IHBG 
Moderate Design Requirements for Housing 
Development). 

17. 24 CFR 1000.214 (Indian Housing Plan 
(IHP) Submission Deadline). 

18. 24 CFR 1003.400(c) and Section I.C. of 
FY 2005 Indian Community Development 
Block Grants (ICDBG) Program Notice of 
Funding Availability (NOFA) (Grant Ceilings 
for ICDBG Imminent Threat Applications). 

19. 24 CFR 1003.401 and Section I.C. of FY 
2005 ICDBG NOFA (Application 
Requirements for ICDBG Imminent Threat 
Funds). 

20. 24 CFR 1003.604 (ICDBG Citizen 
Participation Requirements). 

Both Federal Register notices described 
the regulatory requirement in detail and the 
period of suspension or alternative 
compliance date. 

Granted By: Roy A. Bernardi, Deputy 
Secretary by the October 3, 2005 notice and 
the November 1, 2005 notice, both in the 
Federal Register. The March 13, 2006 notice 
was granted by Orlando J. Cabrera, Assistant 
Secretary for Public and Indian Housing, 
Public and Indian Housing, published in the 
Federal Register. 

Date Granted: Please refer to Table 1. Table 
1 identifies Public Housing Agencies (PHAs) 
that have requested and were granted the 
regulatory waivers made available through 
the three Federal Register notices. The table 
identity’s by number (as listed in the Federal 
Register notices) the regulatory waivers 
granted to each housing entity and identifies 
whether the housing entity was located in a 
Hurricane Katrina, Hurricane Rita or 
Hurricane Wilma disaster area. 

Reason Waived: The regulations waived in 
the October 3, 2005, and the November 1, 
2005, and the March 13, 2006, Federal 
Register notices were waived to facilitate the 


delivery of safe and decent housing under 
HUD’s Public Housing programs to families 
and individuals that were displaced from 
their housing as a result of the hurricanes. 

Contacts: Reference the items numbers 
with the items identified in the 
aforementioned “Nature of Requirements” 
section for the following contacts: 

e Requirements 1, 2 and 8—Nicole Faison, 
Acting Director, Public Housing Management 
and Occupancy Division, Office of Public 
Housing and Voucher Programs, Office of 
Public and Indian Housing, Department of 
Housing and Urban Development, 451 
Seventh Street, SW., Room 4222, 
Washington, DC 20410-5000, telephone (202) 
708-0744; 

e Requirements 3, 4 and 15—Wanda F. 
Funk, Senior Advisor, Real Estate 
Assessment Center, Office of Public and 
Indian Housing, Department of Housing and 
Urban Development, 550 12th Street, SW., 
Suite 100, Washington, DC 20410-5000, 
telephone (202) 475-8736; 

e Requirement 5—Merrie Nichols-Dixon, 
Director, Compliance and Coordination 
Division, Office of Field Operations, Office of 
Public and Indian Housing, Department of 
Housing and Urban Development, 451 
Seventh Street, SW., Room 4112, 
Washington, DC 20410-5000, telephone (202) 
708-4016. 

e Requirements 6 and 7—Jeffery Riddel, 
Acting Director, Capital Fund Division, 
Public Housing Investments, Office of Public 
and Indian Housing, Department of Housing 
and Urban Development, 451 Seventh Street, 
SW., Room 4146, Washington, DC 20410-— 
5000, telephone (202) 401-8812; : 

e Requirements 9-14—Alfred C. Jurison, 
Director, Housing Voucher Management and 
Operations Division, Office of Public 
Housing and Voucher Programs, Office of 
Public and Indian Housing, Department of 
Housing and Urban Development, 451 
Seventh Street, SW., Room 4210, 
Washington, DC 20410-5000, telephone (202) 
708-0477; 

Requirements 16—20—Deborah M. 
Lalancette, Director, Office of Grants 
Management, Office of Native American 
Programs, Office of Public and Indian 
Housing, Department of Housing and Urban 
Development, 1670 Broadway, Denver, CO 
80202, telephone (303) 675-1600. 


Housing Authority Name and Hurricane Disaster Area, (K), (R) and (W) indicates whether the 
Housing Authority was located in the hurricane Katrina, Rita or Wilma disaster area. 


Regulatory 
waivers grant- 
ed by item No. 


Date notifica- 
tion received 


Arcadia Housing Authority (K) 


4 08/28/06 


Housing Authority of the Town of Vinton (K) 
Housing Authority of the City of Meridian (K) 


3,4,9,11,14 & 07/17/06 
15 
14 09/18/06 


Vicksburg Housing Authority (K) 4 07/11/06 
Mercedes Housing Authority (R) 6 08/03/06 


Housing au- 
MS086 ......... 
TX029 .......... 
| | 
| 
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[FR Doc. E6-21868 Filed 12-21-06; 8:45 am] 
BILLING CODE 4210-67-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Endangered Species Recovery Permit 
Applications 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Notice of receipt of permit 
applications; request for comment. 


SUMMARY: We invite the public to 
comment on the following applications 
to conduct certain activities with 
endangered species. 
DATES: Comments on these permit 
applications must be received on or 
before January 22, 2007. 

ADDRESSES: Written data or comments 
should be submitted to the U.S. Fish 
and Wildlife Service, Chief, Endangered 
Species, Ecological Services, 911 NE. 
11th Avenue, Portland, Oregon 97232— 
4181 (telephone: 503-231-2063; fax: 
503-231-6243). Please refer to the 
respective permit number for each 
application when submitting comments. 
All comments received, including 
names and addresses, will become part 
of the official administrative record and 
may be made available to the public. 
FOR FURTHER INFORMATION CONTACT: 
Linda Belluomini, Fish and Wildlife 
Biologist, at the above Portland address, 
(telephone: 503-231-2063; fax: 503— 
231-6243). 
SUPPLEMENTARY INFORMATION: The 
following applicants have applied for 
scientific research permits to conduct . 
certain activities with endangered 
species pursuant to section 10(a)(1)(A) 
of the Endangered Species Act (16 
U.S.C. 1531 et seq.). The U.S. Fish and 
Wildlife Service (we) solicits review and 
comment from local, State, and Federal 
agencies, and the public on the 
following permit requests. 


Permit No. TE-135949 


Applicant: AECOS, Inc., Kaneohe, 
Hawaii 


The applicant requests a permit to 
remove/reduce to possession 
Chamaesyce slotsbergii (akoko) in 
conjunction with captive propagation 
on Federal lands in Hawaii for the 
purpose of enhancing its survival. 


Permit No. TE-702631 
Applicant: Regional Director, Portland, 
Oregon 


The permittee requests an amendment 
to take the picture-wing flies 


(Drosophila aglaia, Drosophila 
differens, Drosophila hemipeza, 
Drosophila heteroneura, Drosophila 
montgomeryi, Drosophila musaphilia, 
Drosophila neoclavisetae, Drosophila 
obatai, Drosophila ochrobasis, 
Drosophila substenoptera, and 
Drosophila tarphytrichia) in 
conjunction with recovery-related 
activities throughout the species’ ranges 
in Hawaii for the purpose of enhancing 
their survival. 


Permit No. TE-138572 


Applicant: Harold L. Lyon Arboretum, 
Honolulu, Hawaii 


' The applicant requests a permit to 
remove/reduce to possession any 
federally endangered plants found on 


National Park Service lands throughout ~ 


the range of each species in Hawaii in 
conjunction with ex situ germplasm 
storage and/or controlled propagation 
for the purpose of enhancing their 
survival. 


Permit No. TE-041672 


Applicant: U.S. Army Corps of 
Engineers, Lowell, Oregon 


The permittee requests an amendment 
to remove/reduce to possession Erigeron 
decumbens ssp. decumbens (Willamette 
Valley daisy) and Lomatium bradshawii 
(Bradshaw’s lomatium) in conjunction 
with population augmentation in Lane 
County, Oregon, for the purpose of 
enhancing their survival. 

We solicit public review and 


‘comment on each of these recovery 


permit applications. Our practice is to 
make comments, including names and 
home addresses of respondents, 
available for public review during 
regular business hours. Individual 
respondents may request that we 
withhold their home addresses from the 
record, which we will honor to the 
extent allowable by law. There also may 
be circumstances in which we would 
withhold from the record a respondent’s 
identity, as allowable by law. If you 
wish us to withhold your name and/or 
address, you must state this 
prominently at the beginning of your 
comment, but you should be aware that 
we may be required to disclose your 
name and address pursuant to the 
Freedom of Information Act. However, 
we will not consider anonymous 
comments. We will make all 
submissions from organizations or 
businesses, and from individuals 
identifying themselves as 


-representatives or officials of 


organizations or businesses, available 
for public inspection in their entirety. 
Comments and materials received will 


_ be available for public inspection, by 


appointment, during normal business 
hours at the above address. 

Dated: November 17, 2006. 
David J. Wesley, 


Acting Regional Director, Region 1, U.S. Fish 
and Wildlife Service. 


. [FR Doc. E6—21925 Filed 12-21-06; 8:45 am] 


BILLING CODE 4310-55-P_ 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Endangered Species Recovery Permit 
Applications 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of receipt of permit 
applications; request for comment. 


SUMMARY: We invite the public to 
comment on the following applications 
to conduct certain activities with 
endangered species. 


DATES: Comments on these permit 
applications must be received on or 
before January 22, 2007. 


ADDRESSES: Written data or comments 
should be submitted to the U.S. Fish 
and Wildlife Service, Chief, Endangered 
Species, Ecological Services, 911 NE. 
11th Avenue, Portland, Oregon 97232- 
4181 (telephone: 503—231-—2063; fax: 
503-231-6243). Please refer to the 
respective permit number for each 
application when submitting comments. 
All comments received, including 
names and addresses, will become part 
of the official administrative record and 
may be made available to the public. 


FOR FURTHER INFORMATION CONTACT: 
Linda Belluomini, Fish and Wildlife 
Biologist, at the above Portland address, 
(telephone: 503-231-2063; fax: 503— 
231-6243). 


SUPPLEMENTARY INFORMATION: The 
following applicants have applied for 
scientific research permits to conduct 
certain activities with endangered 
species pursuant to section 10(a)(1)(A) 
of the Endangered Species Act (16 
U.S.C. 1531 et seq.). The U.S. Fish and 
Wildlife Service (we) solicits review and 
comment from local, State, and Federal 
agencies, and the public on the ~ 
following permit requests. 


Permit No. TE-135948 


Applicant: Natalie Brodie, San Diego, 
California 


The applicant requests a permit to 
take (survey by pursuit) the Quine 
checkerspot butterfly (Euphydryas 
editha quino) in conjunction with 
surveys throughout the range of the 
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species in California for the purpose of 
enhancing its survival. ; 


Permit No TE-816187 


Applicant: David Cook, Santa Rosa, 
California 


The permittee requests an amendment 
to take (harass by survey, mark, collect 
tissue samples, release, and recapture) 
the California tiger salamander 
(Ambystoma californiense) in 
conjunction with ecology, distribution, 
and genetics research in Sonoma 
County, California, for the purpose of 
enhancing its survival. 


Permit No. TE-135974 


Applicant: Michael S. Marangio, El 
Cerrito, California 


The applicant requests a permit to 
take (harass by survey, capture, and 
release) the California tiger salamander 
(Ambystoma californiense) and the 
Santa Cruz long-toed salamander 
(Ambystoma macrodactylum croceum) 
in conjunction with surveys throughout 
the range of each species in California 
for the purpose of enhancing their 
survival. 


Permit No. TE-051242 


Applicant: Monica Alfaro, San Diego, 
California 

The applicant requests a permit to 
take (survey by pursuit) the Quino 
checkerspot butterfly (Euphydryas 
editha quino) in conjunction with 
surveys throughout the range of the 
species in California for the purpose of 
enhancing its survival. 


Permit No. TE-051236 


Applicant: Erika Alfaro, San Diego, 
California 


The permittee requests an amendment 
to take (survey by pursuit) the Quino 
checkerspot butterfly (Euphydryas 
editha quino) in conjunction with 
surveys throughout the range of the 
species in California for the purpose of 
enhancing its survival. 


Permit No. TE-136973 


Applicant: Judi Tamasi, Santa Monica, 
California 


The applicant requests a permit to 
take (survey, collect, and kill) the 
Riverside fairy shrimp (Streptocephalus 
wootoni) in conjunction with 
monitoring in Ventura County, 
California, for the purpose of enhancing 
its survival. 


Permit No. TE-096745 


Applicant: Scott Larsen, Oakhurst, 
California 

The permittee requests an amendment 
to take (harass by survey, capture, and 
release) the California tiger salamander 
(Ambystoma californiense) in 
conjunction with surveys throughout 
the range of the species in California for 
the purpose of enhancing its survival. 


Permit No. TE-137006 


Applicant: Thea B. Benson, Paso Robles, 
California 


The applicant requests a permit to 
take (harass by survey) the southwestern 
willow flycatcher (Empidonax trailli 
extimus) in conjunction with surveys 
throughout the range of the species in 
California for the purpose of enhancing 
its survival. 


Permit No. TE-138603 


Applicant: Edward F. Woch, San Diego, 
California 


The applicant requests a permit to 
take (survey by pursuit) the Quino 
checkerspot butterfly (Euphydryas 
editha quino) in conjunction with 
surveys throughout the range of the 
species in California for the purpose of 
enhancing its survival. 


Permit No. TE-122123 


Applicant: Douglas McNair, Pasadena, 
California 

The applicant requests a permit to 
take (harass by survey, monitor, capture, 
and band) the light footed clapper rail 
(Rallus longirostris levipes), the Yuma 
clapper rail (Rallus longirostris 
yumanensis), the California clapper rail 
(Rallus longirostris obsoletus), and the 
California least tern (Sternula 
antillarum) in conjunction with 
monitoring and other life history studies 
throughout the range of each species in 
California and Arizona for the purpose 
of enhancing their survival. 

We solicit public review and 
comment on each of these recovery 
permit applications. Our practice is to 
make comments, including names and 
home addresses of respondents, 
available for public review during 
regular business hours. Individual 
respondents may request that we 
withhold their home addresses from the 
record, which we will honor to the 
extent allowable by law. There also may 
be circumstances in which we would 
withhold from the record a respondent’s 
identity, as allowable by law. If you 
wish us to withhold your name and/or 
address, you must state this 
prominently at the beginning of your 
comment, but you should be aware that 


we may be required to disclose your 
name and address pursuant to the 
Freedom of Information Act. However, 
we will not consider anonymous 
comments. We will make all 
submissions from organizations or 
businesses, and from individuals 
identifying themselves as 
representatives or officials of 
organizations or businesses, available 
for public inspection in their entirety. 
Comments and materials received will 
be available for public inspection, by 
appointment, during normal business 
hours at the above address. 


Dated: November 17, 2006. 
Michael Fris, 


Acting Manager, California/Nevada 
Operations Office, U.S. Fish and Wildlife 
Service. 


(FR Doc. E6—21926 Filed 12-21-06; 8:45 am] 
BILLING CODE 4310-55-P 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


Proposed Low-Effect Habitat 
Conservation Plan for 93-129 Ltd in 
the City of Laguna Niguel, California 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Notice of availability. 


SUMMARY: 93-129 LTD (Applicant) has 
applied to the U.S. Fish and Wildlife 
Service (Service) for a 10-year incidental 
take permit for one covered species 
pursuant to section 10(a)(1)(B) of the 
Endangered Species Act of 1973, as 
amended (Act). The application 
addresses the potential for “take” of the 
federally threatened coastal California 
gnatcatcher (Polioptila californica 
californica) associated with the 
proposed grading and infrastructure for 
Tentative Parcel Map 93-129. A 
conservation program to mitigate for the 
project activities would be implemented 
as described in the proposed Low-Effect 
Habitat Conservation Plan for Grading 
and Infrastructure for Tentative Parcel 
Map 93-129 (proposed Plan), which 
would be implemented by the 
Applicant. 

We are requesting comments on the 
permit application and on the 
preliminary determination that the 
proposed Plan qualifies as a “low- 
effect’ Habitat Conservation Plan, 
eligible for a categorical exclusion under 
the National Environmental Policy Act 
(NEPA) of 1969, as amended. The basis 
for this determination is discussed in 
the Environmental Action Statement 
(EAS) and the associated Low Effect 
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Screening Form, which are also 
available for public review. 

DATES: Written comments should be 
received on or before January 22, 2007. 
ADDRESSES: Comments should be 
addressed to the Field Supervisor, Fish 
and Wildlife Service, Carlsbad Fish and 
Wildlife Office, 6010 Hidden Valley 
Road, Carlsbad, California 92011. 
Written comments may be sent by 
facsimile to (760) 918-0638. 

FOR FURTHER INFORMATION CONTACT: Ms. 
Karen Goebel, Assistant Field 
Supervisor, Carlsbad Fish and Wildlife 
Office (see ADDRESSES); telephone: (760) 
431-9440. 

SUPPLEMENTARY INFORMATION: 


Availability of Documents 


Individuals wishing copies of the 
application, proposed Plan, and EAS 
should immediately contact the Service 
by telephone at (760) 431-9440 or by 
letter to the Carlsbad Fish and Wildlife 
Office. Copies of the proposed Plan and 
EAS also are available for public 
inspection during regular business 
hours at the Carlsbad Fish and Wildlife 
Office [see ADDRESSES]. 


Background 


Section 9 of the Act and i its 
implementing Federal regulations 
prohibit the take of animal species listed 
as endangered or threatened. Take is 
defined under the Act as harass, harm, 
pursue, hunt, shoot, wound, kill, trap, 
capture or collect listed animal species, 
or attempt to engage in such conduct (16 
U.S.C. 1538). However, under section 
10(a) of the Act, the Service may issue 
permits to authorize incidental take of 
listed species. “Incidental take”’ is 
defined by the Act as take that is 
incidental to, and not the purpose of, 
carrying out an otherwise lawful 
activity. Regulations governing 
incidental take permits for threatened 
and endangered species, respectively, 
are found in the Code of Federal 
Regulations at 50 CFR 17.22 and 50 CFR 

The Applicant is seeking a permit for 
take of the coastal California gnatcatcher 
during the life of the permit. This 
species is referred to as the “CAGN” in 
the proposed Plan. 

The Applicant proposes to grade, 
subdivide, and construct infrastructure 
for four estate custom home parcels on 
the approximately 50-acre parcel 
(Tentative Parcel Map 93-129) in 
Laguna Niguel, California. The proposed 
project will impact an estimated 4.3 
acres of coastal sage scrub and up to two 
pairs of CAGN. The property is within 
designated critical habitat for CAGN. 
‘The project site does not contain any 


other rare, threatened or endangered 
species or habitat. 

The Applicant proposes to mitigate 
the effects to CAGN associated with the 
covered activities by fully implementing 
the Plan. The purpose of the proposed 
Plan’s conservation program is to restore 
and conserve habitat for the CAGN. The 
Applicant proposes to mitigate impacts 
to CAGN through creation and 
restoration of 10.61 acres of coastal sage 
scrub and conservation of 12.8 acres of 
coastal sage scrub (including the created 
and restored habitat). 

The Proposed Action consists of the 
issuance of an incidental take permit 
and implementation of the proposed 
Plan, which includes measures to 
mitigate impacts of the project on 
CAGN. Two alternatives to the taking of 
the listed species under the Proposed 
Action are considered in the proposed 
Plan. Under the No Action Alternative, 
no permit would be issued, and no 
construction would occur. Under the 
Parcel by Parcel Alternative, each 
individual parcel owner would conduct 
grading and slope stabilization 
activities. This alternative would 
necessitate the construction of an 
additional road immediately adjacent to 
the CSS habitat conservation area on the 
north side of the property’s ridgeline 
and would significantly increase the 
impacts to CSS habitat. 

The Service has made a preliminary 
determination that approval of the 
proposed Plan qualifies as a categorical 
exclusion under NEPA, as provided by’ 
the Department of the Interior Manual 
(516 DM 2, Appendix 1 and 516 DM 6, 
Appendix 1) and as a “‘low-effect” plan 
as defined by the Habitat Conservation 
Planning Handbook (November 1996). 
Determination of Low-effect Habitat 
Conservation Plans is based on the 
following three criteria: (1) 
Implementation of the proposed Plan 
would result in minor or negligible 
effects on federally listed, proposed, and 
candidate species and their habitats; (2) 
implementation of the proposed Plan 
would result in minor or negligible 
effects on other environmental values or 
resources; and (3) impacts of the 
proposed Plan, considered together with 
the impacts of other past, present and 
reasonably foreseeable similarly situated 
projects would not result, over time, in 
cumulative effects to environmental 
values or resources which would be 
considered significant. 

Based upon this preliminary 
determination, we do not intend to 
prepare further NEPA documentation. 
We will consider public comments in 
making the final determination on 
whether to prepare such additional 
documentation. 


Public Review 


Written comments from interested 
parties are welcome to ensure that the 
issues of public concern related to the 
proposed action are identified. 
Comments and materials received will 
be available for public inspection, by 
appointment, during normal business 
hours at the office listed in the 
ADDRESSES section of this notice. All 
comments and materials received, 
including names and addresses, will 
become part of the administrative record 
and may be released to the public. 


Our practice is to make comments, 
including names, home addresses, home 
phone numbers, and email addresses of 
respondents, available for public 
review. Individual respondents may | 
request that we withhold their names 
and /or homes addresses, etc., but if you 
wish us to consider withholding this 
information you must state this 
prominently at the beginning of your 
comments. In addition, you must 
present a rationale for withholding this 
information. This rationale must 
demonstrate that disclosure would 
constitute a clearly unwarranted 
invasion of privacy. Unsupported 
assertions will not meet this burden. In 
the absence of exceptional, 
documentable circumstances, this 
information will be released. We will 
always make submissions from 
organization or businesses, and from 
individuals identifying themselves as 
representatives of or officials of 
organizations or businesses, available 
for public inspection in their entirety. 


This notice is provided pursuant to 
section 10(c) of the Act. We will 
evaluate the permit application, the 
proposed Plan, and comments 
submitted thereon to determine whether 
the application meets the requirements 
of section 10(a) of the Act. If the 
requirements are met, we will issue a 
permit to 93-129 LTD for the incidental 
take of the coastal California gnatcatcher 
associated with the proposed grading 
and infrastructure for Tentative Parcel 
Map 93-129 in the City of Laguna 
Niguel, Orange County, California. 


Dated: December 18, 2006. 
Jim A. Bartel, 
Field Supervisor, Carlsbad Fish and Wildlife 


. Office, Carlsbad, California. 


[FR Doc. E6—21927 Filed 12-21-06; 8:45 am] 
BILLING CODE 4310-55-P 
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DEPARTMENT OF THE INTERIOR 
Bureau of Indian Affairs 

Energy Policy Act of 2005, Section 
1813, Draft Report to Congress 


AGENCY: Bureau of Indian Affairs, 
Interior. 

ACTION: Notice of Publication of Draft 
Report to Congress. 


SUMMARY: Section 1813 of the Energy 
Policy Act of 2005 (Pub. L. 109-58) 
requires the Department of the Interior 
and the Department of Energy 
(Departments) to jointly conduct a study 
of issues related to energy rights-of-way 
(ROWs) on tribal lands. The Act further 
directs the Departments to submit a 
report to Congress on the findings of the 
study. The Draft Report to Congress is 
available for review on the Section 1813 
Web site (http://1813.anl.gov). 

DATES: Comments and suggestions on 
the Draft Report to Congress will be 
accepted through February 5, 2007. 
ADDRESSES: You may submit comments 
by any of the following methods: Mail, 
personal, or messenger delivery: 
Attention: Section 1813 ROW Study, 
Office of Indian Energy and Economic 
Development, Room 20—South Interior 
Building, 1951 Constitution Avenue 
NW., Washington, DC 20245. E-mail: 
IEED@bia.edu (please include the 
phrase “Section 1813 Comments” in the 
subject line). 

FOR FURTHER INFORMATION CONTACT: 
Darryl! Francois (DOI Office of Indian 
Energy and Economic Development) at 
(202) 219-0740, or Rollie Wilson (DOE 
Office of Electricity Delivery and Energy 
Reliability) at (202) 586-3946. Persons 
who use a telecommunications device 
for the deaf (TDD) may call the Federal 
Information Relay Service (FIRS) at 1- 
800-877-8339, to contact the above 
individuals during business hours. FIRS 
is available twenty-four hours a day, 
seven days a week. 

SUPPLEMENTARY INFORMATION: 


I. Public Comment Procedures 


Commenting on the Draft Report to 
Congress written comments or 
suggestions should: be specific and 
substantive; explain the reasoning 
behind your comments and suggestions; 
and where possible, reference the 
specific section or paragraph you are 
addressing. Comments, including names 
and street addresses of respondents, will 
be available for public review at the 
address listed under ADDRESSES: Mail, 
personal, or messenger delivery during 
regular business hours (9 a.m. to 4 p.m.), 
Monday through Friday, except 
holidays. Individual respondents may 


request confidentiality, which will be 
honored to the extent allowable by law. 
Those wishing to withhold their name 
or address (except for the city or town) 
must state this prominently at the 
beginning of their comment. 
Submissions from organizations or 
businesses, and from individuals 
identifying themselves as 
representatives or officials of 
organizations or businesses, will be 
made available for public inspection in 
their entirety. 


II. Background 


Section 1813 of the Energy Policy Act 
of 2005 (Pub. L. 109-58) requires the 
Department of the Interior and the 
Department of Energy (Departments) to 
jointly conduct a study of issues 
regarding grants, expansions, and 
renewals of energy rights-of-way 
(ROWs) on tribal lands. Section 1813 
also requires the Departments to consult 
with Indian tribes, the energy industry, 
appropriate governmental entities, and 
affected businesses and consumers in 
the course of the study. The Act further 
directs the Departments to submit a 
report to Congress on the findings of the 
study, including: (1) An analysis of 
historic rates of compensation paid for 
energy ROWs on tribal land; (2) 
recommendations for appropriate 
standards and procedures for 
determining fair and appropriate 
compensation to Indian tribes for grants, 
expansions, and renewals of energy 
ROWs on tribal land; (3) an assessment 
of the tribal self determination and 
sovereignty interests implicated by 
applications for the grant, expansion, or 
renewal of energy ROWs on tribal land; 
and (4) an analysis of relevant national 
energy transportation policies relating to 
grants, expansions, and renewals of 
energy ROWs on tribal land. 


The Departments held a number of 
public meetings to seek input and 
feedback from Indian tribes, the energy 
industry, appropriate governmental 
entities, and affected businesses and 
consumers. In addition, the 
Departments held a number of 
government-to-government 
consultations with Indian tribes. On 
August 9, 2006, the Departments 
released a first draft of the Report to 
Congress and accepted comments on 
that draft report. This revised Draft 
Report to Congress reflects the 
Departments’ considered response to the 
substantial number of comments 
received. 


The Draft Report to Congress is 
available for review on the Section 1813 
Web site (http://1813.anl.gov). 


Dated: December 19, 2006. 
Abraham E. Haspel, 
Assistant Deputy Secretary. 
{FR Doc. 06-9835 Filed 12-21-06; 8:45 am] 
BILLING CODE 4310-02-M 


DEPARTMENT OF THE INTERIOR 


Bureau of Land Management 
[CA-930-5410-00-B211; CACA 47945] 


Conveyance of Mineral Interests in 
California 


AGENCY: Bureau of Land Management, 
Interior. 


ACTION: Notice of segregation. 


SUMMARY: An application has been filed 
for the conveyance of the Federally 
owned mineral interest in the tract of 
land described in this notice. 
Publication of this notice temporarily 
segregates the mineral interests in the 
public lands covered by the application 
from appropriation under the mining 
and mineral leasing laws while the 
application is being processed. 


FOR FURTHER INFORMATION CONTACT: 
Kathy Gary, Bureau of Land 
Management, California State Office, 
2800 Cottage Way, Sacramento, 
California 95825, (916) 978-4677. 

Comments: Your comments are 
invited. Please submit all comments in 
writing to Kathy Gary at the address 
listed above. Comments, including 
names, street addresses, and other 
contact information of respondents, will 
be available for public review. 
Individual respondents may request 
confidentiality. If you wish to request 
that the BLM consider withholding your 
name, street address, and other contact 
information, e.g., Internet address, FAX 
or phone number, from public review of 
disclosure under the Freedom of 
Information Act, you must state this 
prominently at the beginning of your 
written comment. The BLM will honor 
requests for confidentiality on a case-by- 
case basis to the extent allowed by law. 
The BLM will make available for public 
inspection, in their entirety, all 
submissions from organizations and 
businesses, and from individuals 
identifying themselves as 
representatives or officials of 
organizations of businesses. 
SUPPLEMENTARY INFORMATION: The tract 
of land referred to above in this notice 
consists of 160 acres of land, situated in 
Los Angeles County, and is described as 
follows: 


San Bernardino Meridian, California 
T.4N.,R.14 W., 


~ 
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Sec, 4, NEY“4SW, 

Sec. 9, NY2NE%, 

Under certain conditions, Section 
209(b) of the Federal Land Policy and 
Management Act of 1976 authorizes the 
sale and conveyance of the Federally 
owned mineral interests in land when 
the non-mineral, or so-called “surface” 
interest in the land is not Federally 
owned. The objective is to allow 
consolidation of the surface and mineral 
interests when either one of the 
following conditions exist: (1) There are 
known mineral values in the land; or (2) 
where continued Federal ownership of 
’ the mineral interests interferes with or 
precludes appropriate non-mineral 
development and such development is a 
more beneificial use of the land than 
mineral development. 

An application was filed for the sale 
and conveyance of the Federally owned 
mineral interest in the above-described 
tract of land. Publication of this notice 
segregates, subject to valid existing 
rights, the Federally owned mineral 
interests in the public lands referenced 
above in this notice from appropriation 
under the general mining and mineral 
leasing laws, while the application is 
being processed to determine if either 
one of the two specified conditions 
exists and, if so, to otherwise comply 
with the procedural requirements of 43 
CFR Part 2720. The segregative effect 
shall terminate: (i) Upon issuance of a 
patent or other document of conveyance 
as to such mineral interests; (ii) upon 
final rejection of the application; or (iii) 
two years from the date of filing the 
application, whichever occurs first. 
(Authority: 43 CFR 2720.1—1(b)). 

Dated: May 22, 2006. ~ 
Howard Stark, 

Chief, Branch of Lands Management. 

Editorial Note: This document was 


received at the office of the Federal Register 


on December 6, 2006. 
[FR Doc. 06-9625 Filed 12—21—06; 8:45 am] 
BILLING CODE 4310-40-M 


DEPARTMENT OF THE INTERIOR 
Bureau of Reclamation 


Change in Discount Rate for Water 
Resources Planning 


AGENCY: Bureau of Reclamation, 
Interior. 
ACTION: Notice of Change. 


SUMMARY: The Water Resources 
Planning Act of 1965 and the Water 
Resources Development Act of 1974 
require an annual determination of a 
discount rate for Federal water 


resources planning. The discount rate 
for Federal water resources planning for 
fiscal year 2007 is 4.875 percent. 
Discounting is to be used to convert 
future monetary values to present 
values. 


DATES: This discount rate is to be used 
for the period October 1, 2006, through 


.and including September 30, 2007. 


FOR FURTHER INFORMATION CONTACT: Karl 
J. Stock, Economist, Contract Services 
Office, Denver, Colorado 80225; 
telephone: 303-445-2929. 


SUPPLEMENTARY INFORMATION: Notice is 
hereby given that the interest rate to be 
used by Federal agencies in the 
formulation and evaluation of plans for 
water and related land resources is 
4.875 percent for fiscal year 2007. 


This rate has been computed in 
accordance with Section 80(a), Pub. L. 
93-251 (88 Stat. 34) and 18 CFR 704.39, 
which: (1) Specify that the rate shall be 
based upon the average yield during the 
preceding fiscal year on interest-bearing 
marketable securities of the United 
States which, at the time the 
computation is made, have terms of 15 
years or more remaining to maturity 
(average yield is rounded to nearest one- 
eighth percent); and (2) provide that the 
rate shall not be raised or lowered more 
than one-quarter of 1 percent for any 
year. The Treasury Department 
calculated the specified average to be 
4.9351 percent. This average value is 
then rounded to the nearest one-eighth 
of a point, resulting in 4.875 percent. 
Since this is within the permissible one- 
quarter of 1 percent change from the 
fiscal year 2006 rate of 5.125 percent, 
the rate changes to 4.875. Therefore, the 
change is limited to a one-quarter 
percent decrease. 


The rate of 4.875 percent shall be 
used by all Federal agencies in the 
formulation and evaluation of water and 
related land resources plans for the 
purpose of discounting future benefits 
and computing costs or otherwise 
converting benefits and costs to a 
common-time basis. 


Dated: October 23, 2006. 
Roseann Gonzales, 


Director, Office of Program and Policy 
Services. 
[FR Doc. E6—21930 Filed 12-21-06; 8:45 am] 


BILLING CODE 4310-MN-P 


DEPARTMENT OF JUSTICE 
Antitrust Division 


Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993—1institute of Electrical and 
Electronics Engineers 


Notice is hereby given that, on 
November 9, 2006, pursuant to Section 
6(a) of the National Cooperative 
Research and Production Act of 1993, 
15 U.S.C. 4301 et seq. (‘‘the Act’), 
Institute of Electrical and Electronics 
Engineers (‘‘IEEE’’) has filed written 
notifications simultaneously with the 
Attorney General and the Federal Trade 
Commission disclosing additions or 
changes to its standards development 
activities. The notifications were filed 
for the purpose of extending the Act's 
provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 
Specifically, five new standards have 
been initiated and five existing 
standards are being revised. More detail 
regarding these changes can be found at 
http://standards.ieee.org/standardswire/ 
sba/11-02-06.html. 

On September 17, 2004, IEEE filed its 
original notification pursuant to Section 
6(a) of the Act. The Department of 
Justice published a notice in the Federal 
Register pursuant to Section 6(b) of the 
Act on November 3, 2004 (69 FR 64105). 

The last notification was filed with 
the Department on November 3, 2006. A 
notice was published in the Federal 
Register pursuant to Section 6(b) of the 
Act on November 29, 2006 (71 FR 
69146). 


Patricia A. Brink, 

Deputy Director of Operations, Antitrust 
Division. 

[FR Doc. 06-9832 Filed 12-21-06; 8:45 am] 
BILLING CODE 4410-11-M 


DEPARTMENT OF JUSTICE 
Antitrust Division 


Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993—Tree Care industry 
Association, inc. 


Notice is hereby given that, on 
November 27, 2006, pursuant to Section 
6(a) of the National Cooperative 
Research and Production Act of 1993, 
15 U.S.C. 4301 et seq. (‘‘the Act”), Tree 
Care Industry Association, Inc. (‘“TCIA’’) 
has filed written notifications 
simultaneously with the Attorney 
General and the Federal Trade 
Commission disclosing additions or 
changes to its standards development 


. 
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activities. The notifications were filed 
for the purpose of extending the Act’s 
provisions limiting the recovery of 
antitrust plaintiffs to actual damages 
under specified circumstances. 
Specifically, TCIA recently finalized 
and adopted four standards: BSR A300 
Part 5 Management of Trees and 
Shrubs—Standard Practices 
(Management of Trees and Shrubs 
During Site Planning, Site Development, 
and Construction); BSR A300 Part 6 
Transplanting; PINS A300 Part 7 
Integrated Vegetation Management; and 
TCIA Accreditation Council Standards 
for Accreditation Draft 5 Version 2. 

On September 8, 2004, TCIA filed its 
original notification pursuant to Section 
6(a) of the Act. The Department of 
Justice published a notice in the Federal 
Register pursuant to Section 6(b) of the 
Act on October 4, 2004 (69 FR 59271). 
Patricia A. Brink, 

Deputy Director of Operations, Antitrust 
Division. 

{FR Doc. 06-9833 Filed 12-22-06; 8:45 am] 
BILLING CODE 4410-11-M 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances Notice of Registration 


By Notice dated August 15, 2006, and 
published in the Federal Register on 
August 22, 2006, (71 FR 48944), Aldrich 
Chemical Company, Inc., DBA Isotec, 
3858 Benner Road, Miamisburg, Ohio 
45342-4304, made application by 
renewal to the Drug Enforcement 
Administration (DEA) to be registered as 
a bulk manufacturer of the basic classes 
of controlled substances listed in 
schedule I and II: 


Drug Schedule 


Cathinone (1235) 
Methcathinone (1237) 
N-Ethylamphetamine (1475) 
N,N-Dimethylamphetamine (1480) 
Aminorex (1585) 
Gamma __hydroxybutyric 
(2010). 
Methaqualone (2565) 
Ibogaine (7260) 
Lysergic acid dethylamide (7315) - 
Tetrahydrocannabinols (7370) 
Mescaline (7381) 
2,5-Dimethoxyamphetamine 
(7396). 
3,4-Methylenedioxyamphetamine 
(7400 


3 4-Methylenedioxy-N- 
ethylamphetamine (7404). 

3,4-Methylenedioxy-methamphet- 
amine (7405). 

4-Methoxyamphetamine (7411) ... 


Psilocybin (7437) | 
Psilocyn (7438) I 
N-Ethyl-1-phenyicyclohexylamine 
(7455). 
Dihydromorphine (9145) 
Normorphine (9313) 
Acetylmethado! (9601) 
Alphacetylmethadol Except Levo- 
Alphacetyimethadol (9603). 
Normethadone (9635) 
Norpipanone (9636) 
3-Methylfentany! (9813) 
Amphetamine (1100) 
Methamphetamine (1105) 
Methylphenidate (1724) 
Amobarbital (2125) 
Pentobarbital (2270) 
Secobarbital (2315) 
1-Phenylcyclohexylamine (7460) 
Phencyclidine (7471) 
Phenylacetone (8501) 
1- 
Piperidinocyclohexanecarbonitr- 
ile (8603). 
Cocaine (9041) 
Codeine (9050) 
Dihydrocodeine (9120) 
Oxycodone (9143) 
Hydromorphone (9150) 
Benzoylecgonine (9180) 
Ethylmorphine (9190) 
Hydrocodone (9193) 
lsomethadone ($226) 
Meperidine (9230) 
Meperidine intermediate-A (9232) 
Merperidine intermediate-B (9233) 
Methadone (9250) 
Methadone intermediate (9254) ... 
Dextropropoxyphene, bulk, (non- 
dosage forms) (9273). 
Morphine (9300) 
Normorphine (9313) 
Thebaine (9333) 
Levo-alphacetylmethadol (0648) 
Oxymorphone (9652) 
Fentanyl (9801) 


The company plans to manufacture 
small quantities of the listed controlled 
substances to produce isotope labeled 
standards for drug testing and analysis. 

No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) and 
determined that the registration of 
Aldrich Chemical Company, Inc. to 
manufacture the listed basic classes of 
controlled substances is consistent with 
the public interest at this time. DEA has 
investigated Aldrich Chemical 
Company, Inc. to ensure that the 
company’s registration is consistent 
with the public interest. The 
investigation has included inspection 
and testing of the company’s physical 
security systems, verification of the 
company’s compliance with state and 
local laws, and a review of the 
company’s background and history. 


_ Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 


Schedule the above named company is granted 


registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed. 

Dated: December 14, 2006. 
Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 
[FR Doc. E6—21880 Filed 12—21—06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances Notice of Registration 


By Notice dated August 15, 2006, and 
published in the Federal Register on 
August 22, 2006, (71 FR 48944-48945), 
American Radiolabeled Chemicals, Inc., 
101 Arc Drive, St. Louis, Missouri 
63146, made application by renewal and 
by correspondence dated June 2, 2006, 
to the Drug Enforcement Administration 
(DEA) to be registered as a bulk 
manufacturer of the basic classes of 
controlled substances listed in schedule 
I and II: 


Schedule 


Drug 

Gamma —_hydroxybutyric 

(2010). 
ibogaine (7260) 
Lysergic acid diethylamide (7315) 
Tetrahydrocannabinols (7370) 
Dimethyltryptamine (7435) 
Dihydromorphine (9145) 
Amphetamine (1100) 
Methamphetamine (1 105) . 
Amobaprbital (2125) 
Phencyclidine (7471) 
Phenylacetone (8501) 
Cocaine (9041) 
Codeine (9050) 
Dihydrocodeine (9120) 
Oxycodone (9143) 
Hydromorphone (91 50) 
Ecgonine (9180) 
Hydrocodone (9193) 
Meperidine (9230) 
Metazocine (9240) 
Morphine (9300) 
Thebaine (9333) 
Oxymorphone (9652) 
Fentanyl (9801) 


acid; * 


The company plans to manufacture 
small quantities of the listed controlled 
substances as radiolabeled compounds 
for biochemical research. 

No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) and 
determined that the registration of 
American Radiolabeled Chemicals, Inc. 
to manufacture the listed basic classes . 
of controlled substances is consistent 
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with the public interest at this time. 
DEA has investigated American 
Radiolabeled Chemicals, Inc. to ensure 
that the company’s registration is 
consistent with the public interest. The 
investigation has included inspection 
and testing of the company’s physical 
security systems, verification of the 
company’s compliance with state and 
local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed. 

Dated: December 14, 2006. 
Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 


Diversion Control, Drug Enforcement 
Administration. 


[FR Doc. E6—21879 Filed 12-21-06; 8:45 am] 
BILLING CODE 4410-09-P 


Drug Schedule 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances; Notice of Registration 


By Notice dated July 26, 2006, and 
published in the Federal Register on 
August 14, 2006, (71 FR 46514-46515), 
Applied Science Labs, Division of 
Alltech Associates Inc., 2701 Carolean 
Industrial Drive, State College, 
Pennsylvania 16801, made application 
by renewal to the Drug Enforcement 
Administration (DEA) to be registered as 
a bulk manufacturer of the basic classes 
of controlled substances listed in 
schedules I and II: 


Ethylmorphine (9190) 


Drug Schedule 


Methcathinone (1237) I 
N-Ethylamphetamine (1475) 
N,N—Dimethylamphetamine 
(1480). 
4—Methylaminorex (cis 
(1590). 
Alpha—Ethyltryptamine (7249) 
Lysergic acid diethylamide (7315) 
2,5—dimethoxy—4—(n)— 
propylthiophenethylamine (2C- 
T-7) (7348). 
Tetrahydrocannabinols (7370) 
Mescaline (7381) 
4—Bromo-2,5— 
dimethoxyamphetamine (7391). 
4—Bromo-2,5— 
dimethoxyphenethylamine 
(7392). 
4—Methyl-2,5— 
dimethoxyamphetamine (7395). 
2,5—Dimethoxyamphetamine 
(7396). 
2,5—Dimethoxy—4— 
ethylamphetamine (7399). 


isomer) | | 


3,4—Methylenedioxyamphetamine | | 
(7400). 

N—-Hydroxy—3,4— 
methylenedioxyamphetamine 
(7402). 

3,4—Methylenedioxy—N— 
ethylamphetamine (7404). 

3,4— 
Methylenedioxymethamphetam- 
ine (7405). 

4—Methoxyamphetamine (7411) ... 

Alpha—methyltryptamine (AMT) 
(7432). 

Bufotenine (7433) 

Diethyltryptamine (7434) 

Dimethyltryptamine (7435) 

Psilocybin (7437) 

Psilocyn (7438) 

5—methoxy—N-—,N— 
diisopropyltryptamine(5—MeO— 
DIPT) (7439). 

N-Ethyl-1- 
phenyicyclohexylamine (7455). 

(PCPy) (7458). 

1-(1-(2- 
Thienyl)cyclohexy!]piperidine 
(7470). 

Dihydromorphine (9145) 

Normorphine (9313) 

Methamphetamine (1105) 

1—Phenyicylohexylamine (7460) .. 

Phencyclidine (7471) 

Phenylacetone (8501) 

1—Piperidinocyclohexanecarboni- 
trile (8603). 

Cocaine (9041) 

Codeine (9050) 

Dihydrocodeine (9120) 

Benzoylecgonine (9180) 


Meperidine intermediate—B (9233) 
Morphine (9300) 
Noroxymorphone (9668) 


The company plans to manufacture 
high purity drug standards used for 
analytical application only in clinical, 
toxicological and forensic laboratories. 

No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) and 
determined that the registration of 
Applied Science Labs, Division of 
Alltech Associates Inc. to manufacture 
the listed basic classes of controlled 
substancés is consistent with the public 
interest at this time. DEA has 
investigated Applied Science Labs, 
Division of Alltech Associates Inc. to 
ensure that the company’s registration is 
consistent with the public interest. The 
investigation has included inspection 
and testing of the company’s physical 
security systems, verification of the - 
company’s compliance with State and 
local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted 


registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed. 

Dated: December 14, 2006. 
Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 


Diversion Control, Drug Enforcement 
Administration. 


[FR Doc. E6—21875 Filed 12—21—06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances; Notice of Registration 


By Notice dated August 15, 2006, and 
published in the Federal Register on 
August 22, 2006, (71 FR 48945-48946), 
Cambrex North Brunswick, Inc., 
Technology Centre of New Jersey, 661 
Highway One, North Brunswick, New 
Jersey 08902, made application by 
renewal to the Drug Enforcement 
Administration (DEA) to be registered as 
a bulk manufacturer of the basic classes 
of controlled substances listed in 
schedule I and II: 


Drug Schedule 

N-Ethylamphetamine (1475) 

Tetrahydrocannabinols (7370) 

2,5-Dimethoxyamphetamine 
(7396). 

3,4-Methylenedioxyamphetamine 
(7400). 

4-Methoxyamphetamine (7411) ... 

Amphetamine (1100) 

Methamphetamine (1105) 

Methylphenidate (1724) 

Pentobarbital (2270) 

Phenylacetone (8501) 

Hydromorphone (9150) 

Hydrocodone (9193) 

Methadone (9250) 

Methadone Intermediate (9254) ... 

Morphine (9300) 

Sufentanil (9740) 

Fentanyl (9801) 


The company plans to manufacture 
the listed controlled substances in bulk 
for distribution to its customers. 

No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) and 
determined that the registration of 
Cambrex North Brunswick, Inc. to 
manufacture the listed basic classes of 
controlled substances is consistent with 
the public interest at this time. DEA has 
investigated Cambrex North Brunswick, 
Inc. to ensure that the company’s 
registration is consistent with the public 
interest. The investigation has included 
inspection and testing of the company’s 
physical security systems, verification 
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of the company’s compliance with state 
and local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed. 


Dated: December 14, 2006. 
Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 
[FR Doc. E6—21878 Filed 12-21-06; 8:45 am] 


BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


importer of Controlled Substances 
Notice of Registration 


By Notice dated August 15, 2006 and 
published in the Federal Register on 
August 22, 2006, (71 FR 48946), 
Cambrex North Brunswick, Inc., 
Technology Centre of New Jersey, 661 
Highway One, North Brunswick, New 
Jersey 08902, made application by 
renewal to the Drug Enforcement 
Administration (DEA) to be registered as 
an importer of Phenylacetone (8501), a 
basic class of controlled substance listed 
in schedule II. 


The company plans to import the 
listed controlled substance to 
manufacture amphetamine. 


No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) and § 952(a) 
and determined that the registration of 
Cambrex North Brunswick, Inc. to 
import the basic class of controlled 
substance is consistent with the public 
interest and with United States 
obligations under international treaties, 
conventions, or protocols in effect on 
May 1, 1971, at this time. DEA has 
investigated Cambrex North Brunswick, 
Inc. to ensure that the company’s 
registration is consistent with the public 
interest. The investigation has included 
inspection and testing of the company’s 
physical security systems, verification 
of the company’s compliance with state 
and local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 952(a) 
and § 958(a), and in accordance with 21 
CFR 1301.34, the above named company 
is granted registration as an importer of 
the basic class of controlled substance 
listed. 


Dated: December 14, 2006. 
Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 


{FR Doc. E6—21882 Filed 12-21-06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances Notice of Registration 


By Notice dated August 15, 2006, and 
published in the Federal Register on 
August 22, 2006, (71 FR 48946), Chemic 
Laboratories, Inc., 480 Neponset Street, 
Building 7C, Canton, Massachusetts 
02021, made application by renewal to 
the Drug Enforcement Administration 
(DEA) to be registered as a bulk 
manufacturer of Cocaine (9041), a basic 
class of controlled substance listed in 
schedule II. 


The company plans to manufacture 
small quantities of a cocaine derivative 
for distribution to its customers for the 
purpose of research. 


No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) and 
determined that the registration of 
Chemic Laboratories, Inc. to 
manufacture the listed basic class of 
controlled substance is consistent with 
the public interest at this time. DEA has 
investigated Chemic Laboratories, Inc. 
to ensure that the company’s 
registration is consistent with the public 
interest. The investigation has included 
inspection and testing of the company’s 
physical security systems, verification 
of the company’s compliance with state 
and local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted 
registration as a bulk manufacturer of 
the basic class of controlled substance 
listed. 


Dated: December 14, 2006. 
Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 


- Diversion Control, Drug Enforcement 


Administration. 
{FR Doc. E6—21881 Filed 12-21-06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances Notice of Registration 


By Notice dated July 26, 2006, and 
published in the Federal Register on 
August 2, 2006, (71 FR 43813-43814), 
Clariant LSM (Missouri) Inc., 2460 W. 
Bennett Street, or (P.O. Box 1246, zip 
65801), Springfield, Missouri 65807, 
made application by renewal to the 
Drug Enforcement Administration 
(DEA) to be registered as a bulk 
manufacturer of the basic classes of 
controlled substances listed in schedule 
II: 


Drug Schedule 


Methylphenidate (1724) 
Phenylacetone (8501) Il 
Methadone intermediate (9254) ... | Il 


The company plans to manufacture 
the listed controlled substances in bulk 
for sale to its customers. 

No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) and 
determined that the registration of 
Clariant LSM (Missouri) Inc. to 
manufacture the listed basic classes of 
controlled substances is consistent with 
the public interest at this time. DEA has 
investigated Clariant LSM (Missouri) 
Inc. to ensure that the company’s 
registration is consistent with the public 
interest. The investigation has included 
inspection and testing of the company’s 
physical security systems, verification 
of the company’s compliance with state 
and local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted _ 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed. 

Dated: December 14, 2006. 

Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 


Diversion Control, Drug Enforcement 
Administration. 


(FR Doc. E6—21876 Filed 12—21—06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances Notice of Registration 


By Notice dated August 7, 2006, and 
published in the Federal Register on 
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August 15, 2006, (71 FR 46921), Dade 
Behring Inc., 100 GBE Drive, MS514, 
Post Office Box 6101, Attention: RA/QS, 
Newark, Delaware 19714-6101, made 
application by renewal to the Drug 
Enforcement Administration (DEA) to 
be registered as a bulk manufacturer of 
the basic classes of controlled 
substances listed in schedules I and II: 


Drug Schedule 


Tetrahydrocannabinols (7370) ..... | 
Benzoylecgonine (9180) ............... ll 
Morphine (9300) il 


The company plans to produce the 
listed controlled substances in bulk to 
be used in the manufacture of reagents 
and drug calibrator/controls for DEA 
exempt products. 

No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) and 
determined that the registration of Dade 
Behring Inc. to manufacture the listed 
basic classes of controlled substances is 
consistent with the public interest at 
this time. DEA has investigated Dade 
Behrig Inc. to ensure that the company’s 
registration is consistent with the public 
interest. The investigation has included 
inspection and testing of the company’s 
physical security systems, verification 
of the company’s compliance with state 
and local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed. 

Dated: December 14, 2006. 

Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 


Diversion Control, Drug Enforcement 
Administration. 


{FR Doc. E6-21870 Filed 12-21-06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances; Notice of Registration 


By Notice dated August 7, 2006, and 
published in the Federal Register on 
August 15, 2006, (71 FR 46921), Dade 
Behring Inc., Regulatory Affairs, Quality 
Systems, 20400 Mariani Avenue, 
Cupertino, California 95014, made 
application by renewal to the Drug 
Enforcement Administration (DEA) to 
be registered as a bulk manufacturer of 
the basic classes of controlled 
substances listed in schedules I and II: 


Drug Schedule 


Tetrahydrocannabinols (7370) ..... ! 
Benzoylecgonine (9180) .... See 
Morphine (9300) 


The company plans to produce the 
listed controlled substances in bulk to 
be used in the manufacture of reagents 
and drug calibrator/controls for DEA 
exempt products. 

No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) and 
determined that the registration of Dade 
Behring Inc. to manufacture the listed 
basic classes of controlled substances is 
consistent with the public interest at 
this time. DEA has investigated Dade 
Behrig Inc. to ensure that the company’s 
registration is consistent with the public 
interest. The investigation has included 
inspection and testing of the company’s 
physical security systems, verification 
of the company’s compliance with State 
and local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed. 


Dated: December 14, 2006. 
Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 
[FR Doc. E6—21871 Filed 12-21-06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 
Manufacturer of Controlled 


_ Substances Notice of Application 


Pursuant to § 1301.33(a) of Title 21 of 
the Code of Federal Regulations (CFR), 
this is notice that on November 15, 
2006, Johnson Matthey Inc., Custom 
Pharmaceuticals Department, 2003 
Nolte Drive, West Deptford, New Jersey 
08066, made application by letter to the 
Drug Enforcement Administration 
(DEA) to be registered as a bulk 
manufacturer of Remifentanil (9739), a 
basic class of controlled substance listed 
in schedule II. 

The company plans on producing this 
item for sale to its customers, who are 
final dosage manufacturers. 

Any other such applicant and any 
person who is presently registered with 
DEA to manufacture such a substance 
may file comments or objections to the 
issuance of the proposed registration 
pursuant to 21 CFR 1301.33(a). 


Any such written comments or 
objections being sent via regular mail: 
should be addressed, in quintuplicate, 
to the Deputy Assistant Administrator, 
Office of Diversion Control, Drug 
Enforcement Administration, 
Washington, DC 20537, Attention: DEA 
Federal Register Representative/ODL; or 
any being sent via express mail should 
be sent to DEA Headquarters, Attention: 
DEA Federal Register Representative/ 
ODL, 2401 Jefferson-Davis Highway, 
Alexandria, Virginia 22301; and must be 
filed no later than February 20, 2007. 

Dated: December 14, 2006. 

Joseph T. Rannazzisi, 
Deputy ‘Assistant Administrator, Office of 


Diversion Control, Drug Enforcement 
Administration. 


[FR Doc. E6—21884 Filed 12-21-06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances; Notice of Application 


Pursuant to § 1301.33(a) of Title 21 of 
the Code of Federal Regulations (CFR), 
this is notice that on October 31, 2006, 
Johnson Matthey Inc., Custom 
Pharmaceuticals Department, 2003 
Nolte Drive, West Deptford, New Jersey 
08066, made application by letter to the 
Drug Enforcement Administration 
(DEA) to be registered as a bulk 
manufacturer of 14- 
Hydroxymorphinone (9654), a basic 
class of controlled substance listed in 
schedule II. 

The company plans to manufacture 
the listed controlled substances in bulk 
as an intermediate for use in the 
production of another controlled 
substance. 


Any other such applicant and any 
person who is presently registered with 
DEA to manufacture such a substance 
may file comments or objections to the 
issuance of the proposed registration 
pursuant to 21 CFR § 1301.33(a). 

Any such written comments or 
objections being sent via regular mail 
should be addressed, in quintuplicate, 
to the Deputy Assistant Administrator, 
Office of Diversion Control, Drug 
Enforcement Administration, 
Washington, DC 20537, Attention: DEA 
Federal Register Representative/ODL; or 
any being sent via express mail should 
be sent to DEA Headquarters, Attention: 
DEA Federal Register Representative/ 
ODL, 2401 Jefferson-Davis Highway, 
Alexandria, Virginia 22301; and must be 
filed no later than February 20, 2007. 
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Dated: December 14, 2006. 
Joseph T. Rannazzisi, 3 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 
[FR Doc. E6—21896 Filed 12-21-06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Importer of Controlled Substances 
Notice of Registration 


By Notice dated July 19, 2006, and 
published in the Federal Register on 
July 26, 2006, (71 FR 42417), Meridian 
Medical Technologies, 255 Hermelin 
Drive, St. Louis, Missouri 63144, made 
application to the Drug Enforcement 
Administration (DEA) to be registered as 
an importer of Morphine (9300), a basic 
class of controlled substance listed in 
schedule II. 


The company plans to import 
products for research experimentation 
or clinical use and analytical testing. 


One objection was received; however, 
it has subsequently been withdrawn. 
DEA has considered the factors in 21 
U.S.C. § 823(a) and § 952(a) and 
determined that the registration of 
Meridian Medical Technologies to 
import the basic class of controlled 
substances is consistent with the public 
interest and with United States 
obligations under international treaties, 
conventions, or protocols in effect on 
May 1, 1971, at this time. DEA has 
investigated Meridian Medical 
Technologies to ensure that the 
company’s registration is consistent 
with the public interest. The 
investigation has included inspection ~ 
and testing of the company’s physical 
security systems, verification of the 
company’s compliance with state and 
local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. § 952(a) 
and § 958{a), and in accordance with 21 
CFR § 1301.34, the above named 
company is granted registration as an 
importer of the basic class of controlled 
substances listed. 

Dated: December 14, 2006. 

Joseph T. Rannazzisi, 

Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 

[FR Doc. E6—21895 Filed 12-21-06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances Notice of Application 


Pursuant to § 1301.33(a) of Title 21 of 
the Code of Federal Regulations (CFR), 
this is notice that on November 07, 
2006, Organichem Corporation, 33 
Riverside Avenue, Rensselaer, New 
York 12144, made application by 
renewal to the Drug Enforcement 
Administration (DEA) as a bulk 
manufacturer of the basic classes of 
controlled substances listed in schedule 
I and II: 


Drug Schedule 


Marihuana (7360) 
Tetrahydrocannabinols (7370) 
Amphetamine (1100) 
Methylphenidate (1724) 
Pentobarbital (2270) 
Hydrocodone (9193) 
Meperidine(9230) 
Dextropropoxyphene (9273) 
Fentanyl (9801) 


The company plans to manufacture 
bulk controlled substances for use in 
product development and for 
distribution to its customers. In 
reference to drug code 7360 
(Marihuana), the company plans to bulk 
manufacture cannabindiol as a synthetic 
intermediate. This controlled substance 
will be further synthesized to bulk 
manufacture a synthetic THC (7370). No 
other activity for this drug code is 
authorized for this registration. 


Any other such applicant and any 
person who is presently registered with 
DEA to manufacture such a substance 
may file comments or objections to the 
issuance of the proposed registration 
pursuant to 21 CFR § 1301.33(a). 


Any such written comments or 
objections being sent via regular mail 
should be addressed, in quintuplicate, 
to the Deputy Assistant Administrator, - 
Office of Diversion Control, Drug 
Enforcement Administration, 
Washington, DC 20537, Attention: DEA 
Federal Register Representative/ODL; or 
any being sent via express mail should 
be sent to DEA Headquarters, Attention: 
DEA Federal Register Representative/ 
ODL, 2401 Jefferson-Davis Highway, 
Alexandria, Virginia 22301; and must be 
filed no later than February 20, 2007. 


Dated:December 14, 2006. 
Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 


[FR Doc. E6—21886 Filed 12-21-06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances Notice of Registration 


By Notice dated July 25, 2006, and 
published in the Federal Register on 
July 31, 2006, (71 FR 43211), Penick 
Corporation, 33 Industrial Park Road, 
Pennsville, New Jersey 08070, made 
application by renewal to the Drug 
Enforcement Administration (DEA) to 
be registered as a bulk manufacturer of 
the basic classes of controlled 
substances listed in schedule II: 


Drug Schedule 


Cocaine (9041) 
Codeine (9050) 
Dihydrocodeine (9120) 
Oxycodone (9143) 
Hydromorphone (9150) 
Ecgonine (9180) 
Hydrocodone (9193) 
Morphine (9300) 
Thebaine (9333) 
Oxymorphone (9652) 


The company plans to manufacture 
the listed controlled.substances as bulk 
controlled substance intermediates for 
distribution to its customers for further 
manufacture or to manufacture 
pharmaceutical dosage forms. 


No comments or objections have been 
received. DEA has considered the : 
factors in 21 U.S.C. 823(a) and 
determined that the registration of 
Penick Corporation to manufacture the 
listed basic classes of controlled 
substances is consistent with the public 
interest at this time. DEA has 
investigated Penick Corporation to 
ensure that the company’s registration is 
consistent with the public interest. The 
investigation has included inspection 
and testing of the company’s physical 
security systems, verification of the 
company’s compliance with state and 
local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed. 
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’ Dated: December 14, 2006. 

Joseph T. Rannazzisi, 

Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 
Administration. 


{FR Doc. E6-21873 Filed 12-21-06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances Notice of Registration 


By Notice dated August 15, 2006, and 
published in the Federal Register on 
August 22, 2006, (71 FR 48947—48948), 
Research Triangle Institute, Kenneth H. 
Davis, Jr., Hermann Building, P.O. Box 
12194, East Institute Drive, Research 
Triangle, North Carolina 27709, made 
application by renewal to the Drug 
Enforcement Administration (DEA) to 
be registered as a bulk manufacturer of 
the basic classes of controlled 
substances listed in schedules I and II: 


Drug Schedule 


Marihuana (7360) | 


The Institute will manufacture small 
quantities of cocaine and marihuana 
derivatives for use by their customers in 
analytical kits, reagents, and reference 
standards as directed by NIDA. 

No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) and 
determined that the registration of 
Research Triangle Institute to 
manufacture the listed basic classes of 
controlled substances is consistent with 
the public interest at this time. DEA has 
investigated Research Triangle Institute 
to ensure that the company’s 
registration is consistent with the public 
interest. The investigation has included 
inspection and testing of the company’s 
physical security systems, verification 
of the company’s compliance with state 
and local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed. 


Dated: December 14, 2006. 
Joseph T. Rannazzisi, 


Deputy Assistant Administrator, Office of 
Diversion Control, Drug Enforcement 


_ Administration. 


[FR Doc. E6—21872 Filed 12-21-06; 8:45 am] 


BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
Drug Enforcement Administration 


Manufacturer of Controlled 
Substances Notice of Registration 


By Notice dated August 7, 2006, and 
published in the Federal Register on 
August 15, 2006, (71 FR 46922), Rhodes 
Technologies, 498 Washington Street, 
Coventry, Rhode Island 02816, made 
application by renewal to the Drug 
Enforcement Administration (DEA) to 
be registered as a bulk manufacturer of 
the basic classes of controlled 
substances listed in schedules I and II: 


Drug 


Schedule 


Tetrahydrocannabinols (7370) 
Methylphenidate (1724) ................ ll 
Codeine (9050) Hl 
Dihydrocodeine (9120) 
Oxycodone (9143) ll 
Hydromorphone (9150) 
Hydrocodone (9193) ll 
Thebaine (9333) ll 
Noroxymorphone (9668) 
Fentanyl (9801) ll 


The company plans to manufacture 
the listed controlled substances in bulk 
for conversion and sale to dosage form 
manufacturers. 


No comments or objections have been 
received. DEA has considered the 
factors in 21 U.S.C. 823(a) and 
determined that the registration of 
Rhodes Technologies to manufacture 
the listed basic classes of controlled 
substances is consistent with the public 
interest at this time. DEA has 
investigated Rhodes Technologies to 
ensure that the company’s registration is 
consistent with the public interest. The 
investigation has included inspection 
and testing of the company’s physical 
security systems, verification of the 
company’s compliance with state and 
local laws, and a review of the 
company’s background and history. 
Therefore, pursuant to 21 U.S.C. 823, 
and in accordance with 21 CFR 1301.33, 
the above named company is granted 
registration as a bulk manufacturer of 
the basic classes of controlled 
substances listed. 

Dated: December 14, 2006. 

Joseph T. Rannazzisi, 
Deputy Assistant Administrator, Office of 


Diversion Control, Drug Enforcement 
Administration. 


{FR Doc. E6-21877 Filed 12-21-06; 8:45 am] 
BILLING CODE 4410-09-P 


DEPARTMENT OF JUSTICE 
National Institute of Corrections 


- Solicitation for a Cooperative 


Agreement—Transition From Jail to 
the Community (TJC) 


AGENCY: National Institute of 
Corrections, Department of Justice. 
ACTION: Solicitation for a Cooperative 
Agreement. 


SUMMARY: The Department of Justice 
(DOJ), National Institute of Corrections 
(NIC) announces the availability of 
funds in FY 2007 for a cooperative 
agreement to initiate the project 
“Transition From Jail to the 
Community” (TJC). A cooperative 
agreement is a form of assistance 
relationship where NIC is substantially 
involved during the performance of the 
award. An award will be made to an 
organization who will, in concert with 
NIC, identify the method and approach 
in developing a jail/community 
transition program. 

An 18-month cooperative agreement 
award will be made to an organization 
that will help NIC design a jail/ 
community transition model that will 
enhance the likelihood that persons 
released from jails do not commit 
crimes following release. Ultimately, the 
transition model will be implemented in 
a limited number of localities, the 
impact will be evaluated and knowledge 
will be shared broadly about what has 
been learned through focused assistance 
to those jurisdictions. During the initial 
award, the model will be developed, 
and two jurisdictions will be selected to 
begin testing it before expanding 
assistance (phase II) to include 
approximately four additional 
jurisdictions. Depending on the 
successful applicant’s work plan, it is 
anticipated that phase II work will begin 
as a late task during this initial award 
or as an early task in what, future 
funding permitting, will be a subsequent 
implementation award to the same or 
different cooperative agreement 
awardee. No local jurisdictions have 
been identified as participants. NIC will 
make participant selections with the 
awardee at an appropriate point in the 
approved work plan. NIC views this 
effort as a comprehensive system change 
effort that could reasonably take 
jurisdictions at least two years to 
implement. 


DATES: The application must be received 
by 4 p.m. on Thursday, February 1, 
2007. 


ADDRESSES: Mailed applications must be 
sent to: Director, National Institute of 
Corrections, 320 First Street, NW., Room 
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5007, Washington, DC 20534. 
Applicants are encouraged to use 
Federal Express, UPS, or similar service 
to ensure delivery by the due date as 
U.S. Mail at NIC is still being delayed 
due to recent events. 

Hand delivered applications should 
be brought to 500 First Street, NW., 
Washington, DC 20534. At the front 
desk, call (202) 307-3106, extension 0 
for pickup. 

Faxed or e-mailed applications will 
not be accepted. 

FOR FURTHER INFORMATION CONTACT: A 
copy of this announcement and the 
required application forms can be 
downloaded from the NIC Web page at 
http://www.nicic.org. Hard copies of the 
announcement can be obtained by 
calling Rita Rippetoe at 1-800—995-— 
6423 x 44222 or e-mail 
rrippetoe@bop.gov. 

All technical or programmatic 
questions concerning this 
announcement should be directed to 
Kermit Humphries, Correctional 
Program Specialist, National Institute of 
Corrections. He can be reached by 
calling 800-995-6423 extension 40118 
or by e-mail at khumphries@bop.gov. 
SUPPLEMENTARY INFORMATION: 

Overview: Jail populations are 
comprised of accused, convicted but 
unsentenced, and sentenced 
individuals, including holds for 
agencies like parole/probation, 
immigration and so on. It is a 
population of individuals who often 
also appear on the roles of other 
agencies providing services for mental 
health, substance abuse, homelessness, 
unemployment, social services and a 
’ variety of medical and public health 
concerns. And upon release it is 
extremely likely that they will remain in 
the community where the jail is located. 
Therefore, it is in the community’s 
interest that needs and challenges 
presented by individuals in jail be 
addressed effectively, and that ultimate 
“ownership” of their behavior rests not 
just with the jail but with the 
community and its agencies in general. 

Transition or reentry is not an issue 
that can or should be addressed 
exclusively by jail administrators. Safety 
and security of staff and confined 
individuals always must be paramount 
responsibilities for jail administrators.- 
But partnering with resources and 
expertise from outside the institutions 
dramatically increases opportunities for 
success once individuals are released. 
Some communities include pre-trial 
diversion and/or release as important 
components of their transition/reentry 
strategies. Effective transition relies on 
collaboration with public human 


services agencies and non-profit and 
faith organizations. It also relies on 
assessment of risk and need and. 
evidence-based practices to guide 
targeted case planning, Examples of jail/ 
community partnerships are evident 
around the country. This NIC initiative 
recognizes that our resources permit 
direct assistance to only a very few 
jurisdictions and that indeed many jails 
in the country are not currently in a 
position to apply in any event. 
Therefore, products from this initiative 
will be developed to share what is 
learned with other jails/communities for 
their future consideration and use. 

Background: NIC has been funding a 
Transition from Prison to the 
Community (TPC) initiative since FY 
2000. Recognizing that most persons in 
custody will be released in a relatively 
brief time, and most are “clients” of 
both corrections and other publicaly 
funded agencies/providers, corrections 
and human service functions are 
working jointly to better prepare 
offenders and communities for the 
inevitable release from confinement. 
“Reentry” and “‘transition” are the two 
terms commonly used to describe the 
numerous activities and programs. Most 
of the funding has been directed toward 
state prisoner populations, but there is 
a growing awareness that transition 
principles and benefits apply equally to 
local jails and the communities they 
serve, and that in some ways it is likely 
that improved offender outcomes are 
more readily achievable at the local 
level. Successful reentry is paramount 
to improving the safety of our 
communities and breaking the cycle of 
recidivism. Collaboration between jails 
and the myriad of community-based 
services related to health, mental health, 
job skills development, transportation, 
identification, housing, faith 
communities, and employment are 
crucial to achieving system change at 
the community level. Five sets of 
information are available as background 
material for potential applicants: 

e TPC has a growing set of 
information and knowledge that should 
inform the jail/community initiative. 

e A selected practitioner group was 
brought together (April 18-19, 2006) to 
provide feedback for NIC’s use in 
further developing our jail/community 
concept and approach. The person who 
documented the practitioner meeting 
also summarized the Urban Institute 
Roundtable (last bullet in this section) 
using a consistent format. 

e NIC Correctional Specialist Jim 
Barbee has prepared a document called: 
“Jail Transition—Contextual 
Information”’. 


e Gender responsive programming 
requires special attention. Two 
documents concerning women offenders 
are identified. 

e In June 2006 the Urban Institute 
conducted a Jail Reentry Roundtable. 
The meeting summary and 
commissioned papers are available. 

All background material cited-above 
may be accessed at http:// 
community.nicic.org/blogs/nic/archive/ 
2006/12/13/TJC.aspx. Those requiring 
hard copies of the documents may 
contact the NIC Information Center at 1— 
800-877-1461 and request that copies 
be mailed. 

There are at least two primary views 
regarding the jail’s role in transition: 

e Jail reaching out to 
community resources—This perspective 
focuses on a time frame beginning at 
admission to the jail and may reach out 
for community agencies/interests to be 
involved in the work the jail is doing. 

e¢ Community focused with Jail as the 
primary resource—This perspective 
focuses on community responses to 
persons in jail and is intended to 
minimize their future negative impact 
on the community. This perspective 
places the jail as the primary agency of 
local system operations, but sees it as 
but one of the community resources 
along with detox, diversion, mental 
health, housing, active involvement in 
post-release * * * and so on. It 
acknowledges the jail as the center (and 
perhaps leader) of most reentry 
activities, but aggressively involves 
legitimate collaborative partners along 
the continuum defined by a given 
community—which might begin before 
booking into the jail. It might be said 
that the jail is first among equals with 
its community partners. Conceptually, 
the inmate resides in the jail but 
“belongs” to the community. 

This NIC initiative is primarily driven 
by the second approach, but recognizes 
that complexity of jail populations and 
functions often requires different 
approaches for distinct groups. The 
applications need to address likely 
differences and approaches and how 
they would be addressed in the 
development of the TJC model. 

Purpose: Public safety through 
reduced crimes committed following 
release from jail is the primary value 
that drives this work. This initiative is 
to establish through organizational 
policy and procedure a model approach 
for transitioning individuals from jail 
back into their communities. The model 
will bring together jail and community 
leaders with human service providers, 
faith based programs, criminal justice 
decisionmakers and practitioners, 
elected officials and other interested 
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parties for joint development of policies 
and procedures affecting the custody, 
release, and supervision of individuals 
targeted for this transition initiative. 

Scope of Work and Specific 
Requirements: Goals of the TJC include 
(1) Improved public safety by reducing 
the threat of harm to persons and 
property by released offenders in 
communities to. which they return and 
(2) increased success rates of offenders 
who transition from jails into the 
community by fostering (a) Effective 
treatment programming that reduces 
offender’s risk of violating laws upon 
release, (b) accountability for both 
offender and system officials, and (c) 
community and victim involvement. 
Appropriate use of dynamic assessment 
of risk and needs must be a critical 
component of the model, as well as a 
commitment to ongoing use of evidence 
based principles for behavior change. 

It is expected that the primary 
Transition from Jail to the Community 

(TJC) components will include: 

1. Build the TJC Model: The 
cooperative agreement provider will 
offer expertise, facilitation, 
documentation and staff/consultant 
support activities to develop the TJC 
model, identifying likely differences in 
approaching the various categories of 
jailed individuals and implications for 
developing a model approach. A 
primary initial task must include use of 
practitioners and experts in the 
development of the model. The types of 
individuals and process for selecting 
them must be included in the 
application. 

2. Implement the TJC Model: The 
scope of work will include testing the 
model in two selected sites before 
adding four more jurisdictions. 

3. Conduct Evaluation: A key 
component will be evaluation to 
determine the impact of TJC activities 
on impacted jails/communities. 

4. Develop Products to Share 
Learnings: Recognizing that NIC can 
only provide direct assistance to a very 
small portion of all the jails/ 
communities, the applicant must 
develop outreach tools like a TJC 
Implementation Manual for Jails and 
Local Communities, a NIC Learning 
Center TJP module, monographs and 
articles. 

Depending on proposed work plans, it 
is likely that at least part of the above 
items 2—4 will be products of future 
awards, funding permitted. However, 
the application should discuss and 
propose a general strategy for addressing 
all four components and propose a 
specific work plan for this initial 18- 
month award. Key TJC challenges and 
issues for this initiative include: 


e Assessment tools 

e Evidence based practices 

e Individualized case management 
planning 

e Jail based programs and strategies 

e Community based programs and 
strategies 

¢ Coordination and cooperation 
between jails and public/private human 
services agencies/groups 

e TJC challenges: 


© From jail administrator’s perspective 

© From perspectives of other 
governmental human services 
agencies 

© From not for profit, NGO’s and other 
community agency perspectives 

¢ Local political implications for TJC 

e Local/State implications for TJC 

e Information system processes and 
needs 

Additional jail/community transition 
issues may be identified by the 
applicant. The applicant must prioritize 
and address at minimum five 
challenges/issues. Explain the criteria 
used for prioritizing your challenges/ 
issues. Also, the applicant must 
describe why each challenge/issue is 
important, propose strategies for 
successfully addressing each challenge/ 
issue and propose how the impact of 
each challenge/issue will be measured. 

Application Requirements: 
Applications must be submitted using 
OMB Standard Form 424, Federal 
Assistance and attachments. (Copies can 
be downloaded from the NIC Web page 
at http://www.nicic.org. The 
applications should be concisely 
written, typed double spaced and 
referenced to the project by the ‘“‘NIC 
Application Number” and Title 
referenced in this announcement. 

Submit an original and five copies. 
The original should have the applicant’s 
signature in blue ink. A cover letter 
must identify the responsible audit 
agency for the applicant’s financial 
accounts. 

Authority: Public Law 93-415. 

Funds Available: The award will be 
limited to a maximum of $425,000 
(direct and indirect costs). Funds may 
only be used for the activities that are 
linked to the desired outcome of the 
project. No funds are transferred to State 
or local governments. Supplemental 
awards are a possibility based upon 
satisfactory performance of the awardee 
and based upon the availability of 
funding in future years. 

This project will be a collaborative 
venture with the NIC Administration 
Division. 

Eligibility of Applicants: An eligible 
applicant is any State or general unit of 
local government, private agency, 


educational institution, organization, 
individual or team with expertise in the 
described areas. 

Review Considerations: Applications 
received under this announcement will 
be subjected to a 3 to 5 person NIC Peer 
Review Process. 

Number of Awards: One. 

NIC Application Number: 07T101. 
This number should appear as a 
reference line in the cover letter, in box 
11 of Standard Form 424, and outside of 
the envelope in which the application is 
sent. 


Catalog of Federal Domestic Assistance 
Number 16.603. 


Executive Order 12372: This program 
is subject to the provisions of Executive 
Order 12372. E.O. 12372 allows states 
the option of setting up a system for 
reviewing applications from within 
their States for assistance under certain 
Federal programs. Applicants (other 
than Federally-recognized Indian tribal 
governments) should contact their State 
Single Point of Contact (SPOC), a list of 
which can be found at http:// 
www. whitehouse.gov/omb/grants/ 
spoc.html. 

NIC expects this award to be signed 
by March 15, 2007. 


Larry B. Solomon, 


Deputy Director, National Institute of 
Corrections. 


{FR Doc. E6—21978 Filed 12-21-06; 8:45 am] 
BILLING CODE 4410-36-P 


DEPARTMENT OF LABOR 
Mine Safety and Health Administration 


Technical Study Panel on the 


Utilization of Belt Air and the 
Composition and Fire Retardant 
Properties of Belt Materials in 
Underground Coai Mining 


AGENCY: Mine Safety and Health 
Administration (MSHA), Labor. 


ACTION: Notice of meeting. 


SUMMARY: This notice informs interested 
persons of the first meeting of the 
Technical Study Panel (Panel) on the 
Utilization of Belt Air and the 
Composition and Fire Retardant 
Properties of Belt Materials in 
Underground Coal Mining. The public 
is invited to attend. 

DATES: The meeting will start at 1 p.m. 
on Tuesday, January 9, 2007 and will 
conclude no later than 5 p.m. on 
Wednesday, January 10, 2007. 
ADDRESSES: The meeting location is the 
Ronald Reagan Building and 
International Trade Center, Polaris 
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Suite, 1300 Pennsylvania Avenue, NW., 
Washington, DC 20004. 

FOR FURTHER INFORMATION CONTACT: 
Patricia W. Silvey, Director, Office of 
Standards, Regulations, and Variances, 
Mine Safety and Health Administration, 
1100 Wilson Boulevard, Room 2330, 
Arlington, Virginia 22209; 
silvey.patricia@dol gov (Internet e-mail), 
202-693-9440 (voice), or 202-693-9441 
(facsimile). 

SUPPLEMENTARY INFORMATION: The Panel 
is created under Section 11 of the Mine 
Improvement and New Emergency 
Response Act of 2006 (MINER Act) 
(Public Law 109-236). A copy of the 
charter establishing this Panel is 
included as Appendix A of this notice. 
The purpose of the Panel is to prepare 
and submit a report concerning the 
utilization of belt air and the 
composition and fire retardant 
properties of belt materials in 
underground coal mining. 

Consistent with the requirements of 
the MINER Act, the membership of the 
Panel is as follows: 

Selected for Appointment by the 
Secretary of Health and Human 
Services. 

Dr. Jurgen F. Brune, Chief, Disaster 
Prevention and Response Branch, 
Centers for Disease Control, National 
Institute for Occupational Safety and 
Health, Pittsburgh Research Laboratory, 
Pittsburgh, Pennsylvania. 

Dr. Felipe Calizaya, Associate 
Professor, University of Utah, Mining 
_ Engineering, Salt Lake City, Utah. 

Selected for Appointment by the 
Secretary of Labor. 

Dr. Jan M. Mutmansky, Professor 
Emeritus of Mining Engineering, the 
Pennsylvania State University, 
University Park, Pennsylvania. 

Dr. Jerry C. Tien, Associate Professor, 
Department of Mining Engineering, 
University of Missouri-Rolla, Rolla, 
Missouri. 

Selected for Appointment Jointly by 
the Majority Leaders of the Senate and 
House of Representatives. 

Mr. Thomas P. Mucho, Thomas P. 
Mucho & Associates, Inc., Mining 
Consultancy, Washington, 
Pennsylvania. 

Selected for Appointment Jointly by 
the Minority Leaders‘of the Senate and 
House of Representatives. 

Dr. James L. Weeks, Director, 
Evergreen Consulting, LLC, Silver 
Spring, Maryland. 

This first meeting will focus on 
preparatory and administrative issues 
before the Panel, including: 

1. Opening remarks. 

2. Procedural issues. 

3. Other preparatory and 
administrative issues. 


4. Development of plan or timeline to 
address Panel objectives. 

5. Discussion of future meetings. 

Subsequent meetings of the Panel will 
allow an opportunity for all interested 
parties to address the Panel and submit 
written comment on the topics under 
consideration of the Panel. 

Official records of the meeting will be 
available for public inspection at the 
above MSHA address. 


Dated: December 20, 2006. 
Richard E. Stickler, 


Assistant Secretary for Mine Safety and 
Health. 


Appendix A—Advisory Committee 
Charter 


1. The Committee’s official 
designation. 

Technical Study Panel on the 
Utilization of Belt Air and the 
Composition and Fire Retardant 
Properties of Belt Materials in 
Underground Coal Mining. 

2. The Committee’s objectives and the 
scope of its activity. 

The Committee is established in 
accordance with the requirements of 
Section 11 of the Mine Improvement 
and New Emergency Response Act of 
2006 (MINER Act) and the Federal 
Advisory Committee Act. The purpose * 
of the Committee is to “provide 
independent scientific and engineering 
review and recommendations with 
respect to the utilization of belt air and 
the composition and fire retardant 
properties of belt materials in 
underground coal mining.”’ (MINER Act, 
Sec. 11) 

3. The period of time necessary for the 
Committee to carry out its purposes. 

Not later than one year after the date 
on which all Committee members are 
appointed, the Committee must 
“prepare and submit * * * a report 
concerning the utilization of belt air and 
the composition and fire retardant 
properties of belt materials in 
underground coal mining.” (MINER Act, 
Sec. 11) 

4. The agencies or officials to whom 
the Committee reports. 

The Committee submits a report to the 
Secretary of Labor, the Secretary of 
Health and Human Services, the 
Committee on Health, Education, Labor, 
and Pensions of the Senate, and the 
Committee on Education and Workforce 
of the House of Representatives. 

5. The agency responsible for 
providing necessary support for the 
Committee. 

The Mine Safety and Health 
Administration, U.S. Department of 
Labor, is primarily responsible for 
providing support for the Committee, 


including financial, organizational, and 
administrative. The National Institute 
for Occupational Safety and Health, 
Centers for Disease Control and 
Prevention, U.S. Department of Health 
and Human Services, may assist with 
compiling research and other scientific 
information. 

6. A description of the duties for 
which the Committee is responsible. 

As required by Section 11 of the 
MINER Act, the Committee will provide 
independent scientific and engineering 
review and make recommendations in 
the form of a report with respect to the 
utilization of belt air and the 
composition and fire retardant 
properties of belt materials in 
underground coal mining. 

7. Membership. 

As required by Section 11 of the 
MINER Act, the Committee will be 
composed of the following: 

e Two individuals appointed by the 
Secretary of Health and Human 
Services, in consultation with the 
Director of the National Institute for 
Occupational Safety and Health and the 
Associate Director of the Office of Mine 
Safety; 

e Two individuals appointed by the 
Secretary of Labor, in consultation with 
the Assistant Secretary for Mine Safety 
and Health; and , 

e Two individuals, one appointed 
jointly by the majority leaders of the 
Senate and House of Representatives 
and one appointed jointly by the 
minority leaders of the Senate and’ 
House of Representatives. 

Four of the six individuals listed 
above must possess a masters or 
doctoral level degree in mining 
engineering or another scientific field 
demonstrably related to the subject of 
the report. No individual appointed 
shall be an employee of any coal or 
other mine, or of any labor organization, 
or of any State or Federal agency 
primarily responsible for regulating the 
mining industry. 

8. Compensation. 

While carrying out the duties of the 
Committee, its members shall be 
entitled to receive compensation as a 
consultant, at an hourly rate equivalent 
of GS-15, step 10. Employment is not 
expected to exceed 130 days per year. ~ 
Committee members will also receive 
per diem in lieu of subsistence and 
travel expenses. 

9. The estimated annual costs to - 
operate the Committee in dollars and 
person years. 

e Estimated annual operating cost: 
$600,000. 

e Estimated staff years: 4. 

10. The estimated number and 
frequency of Committee meetings. 
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The Committee will meet at least 
three times before its termination date. 
_ The Agency estimates that each meeting 
will last approximately two to three 
days. 

11. The Committee’s termination date. 

This Committee will terminate upon 
the submission of its report that must be 
finalized no later than one year after the 
date on which all members of the Panel 
are appointed, as required by Section 11 
of the MINER Act. 

12. The date the charter is filed. 


The charter is filed on the date 
indicated below. 
Dated: December 20, 2006. 


Elaine L: Chao, 

Secretary of Labor. 

[FR Doc. E6—22031 Filed 12-21-06; 8:45 am] 
BILLING CODE 4510-43-P 


NATIONAL SCIENCE FOUNDATION 


National Science Board—Vannevar 
Bush Award Committee; Sunshine Act 
Meetings 


The National Science Board’s 
Vannevar Bush Award Committee, 
pursuant to NSF regulations (45 CFR 
Part 614), the National Science e 
Foundation Act, as amended (42 U.S.C. 
1862n—5), and the Government in the 
Sunshine Act (5 U.S.C. 552b), hereby 
gives notice in regard to the scheduling 
of meetings for the transaction of 
National Science Board business and 
other matters specified, as follows: 


DATE AND TIME: Friday, January 12, 2007, 
at 2:30 p.m. 


SUBJECT MATTER: Discussion of 
recommendations for recipient(s) of the 
2007 Vannevar Bush Award 


STATUS: Closed. 


This meeting will be held by 
teleconference originating at the 
National Science Board Office, National 
Science Foundation, 4201 Wilson Blvd., 
Arlington, VA 22230. 

Please refer to the National Science 
Board Web site (http://www.nsf.gov/nsb) 
for information or schedule updates, or 
contact: Ann Noonan, National Science 
Board Office, 4201 Wilson Blvd., 
Arlington, VA 22230. Telephone: (703) 
292-7000. 


Michael P. Crosby, 

Executive Officer and NSB Office Director. 
[FR Doc. E6—22015 Filed 12-21-06; 8:45 am] 
BILLING CODE 7555-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket No. 52-011-ESP] 


Establishment of Atomic Safety and 
Licensing Board; ASLBP No. 07-850— 
01-ESP-BD01 


Pursuant to delegation by the 
Commission dated December 29, 1972, 
published in the Federal Register, 37 FR 
28,710 (1972), and the Commission’s 
regulations, see 10 CFR 2.104, 2.300, 
2.303, 2.309, 2.311, 2.318, and 2.321, an 
Atomic Safety and Licensing Board is 
being established to preside over the 
following proceeding: Southern Nuclear 
Operating Company (Early Site Permit 
For Vogtle Esp Site). 

This Board is being established 
pursuant to an October 5, 2006 Notice 
of Hearing and Opportunity to Petition 
for Leave to Intervene published in the 
Federal Register (71 FR 60,195 (Oct. 12, 
2006)). The hearing will consider the 
August 14, 2006 application, as 
supplemented, of Southern Nuclear 
Operating Company (SNC) pursuant to 
10 CFR Part 52 for an early site permit 
(ESP) for the Vogtle ESP site in eastern 
Georgia, as well as the December 11, 


. 2006 petition to intervene submitted by 


the Petitioners Center for a Sustainable 
Coast, Savannah Riverkeeper, Southern 
Alliance for Clean Energy, Atlanta 
Women’s Action for New Directions, 
and Blue Ridge Environmental Defense 
League clrallenging the ESP application. 
The Board is comprised of the 
following administrative judges: 


G. Paul Bollwerk, III, Chair, Atomic 
Safety and Licensing Board Panel, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001. . 

Dr. Nicholas G. Trikouros, Atomic _ 
Safety and Licensing Board Panel, 
U.S. Nuclear Regulatory Commission, 
Washington, DC 20555-0001. 

Dr. James Jackson, Atomic Safety and 
Licensing Board-Panel, U.S..Nuclear 
Regulatory Commission, Washington, 
DC 20555-0001. 
All correspondence, documents, and 

other materials shall be filed with the 

administrative judges in accordance 

with 10 CFR 2.302. 

This proceeding will serve as a pilot 
for extending the use of the 
Commission’s existing high-level waste 
repository-related Electronic Submittal . 
System to Commission licensing and 
enforcement cases generally. An order is © 
being issued contemporaneously with 
this Licensing Board establishment 
notice establishing procedures in this 
proceeding for submitting documents 
using the Electronic Submittal System. 


Issued at Rockville, Maryland, this 15th 
day of December 2006. 


E. Roy Hawkens, 

Chief Administrative Judge, Atomic Safety 
and Licensing Board Panel. 

[FR Doc. E6-21936 Filed 12-21-06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


[Docket Nos. 50-369 And 50-370] 


Environmental Assessment and 
Finding of No Significant Impact; Duke 
Power Company Lic; Mcguire Nuclear 
Station, Units 1 And 2 


The U.S. Nuclear Regulatory 
Commission (NRC) is considering 
issuance of an amendment for Facility 
Operating Licenses Nos. NPF-9 and 
NPF-17, issued to Duke Power 
Company LLC (the licensee), for 
operation of the McGuire Nuclear 
Station, Units 1 and 2 (McGuire 1 and 
2), located in Mecklenburg County, 
North Carolina. As required by Title 10 
of the Code of Federal Regulations (10 
CFR), Part 51, Section 51.21, the NRC is 
issuing this environmental assessment 
and finding of no significant impact. 


Environmental Assessment 
Identification of the Proposed Action 


The proposed action would revise the 
McGuire 1 and 2 licensing basis to 
adopt a selective implementation of the 
alternative source term radiological 
analysis methodology in accordance 
with 10 CFR 50.67. The proposed action 
would also revise Technical 
Specification 3.9.4, “Containment 
Penetrations.” 

The proposed action is in accordance 
with the licensee’s application dated 
December 20, 2005, as supplemented by 
letters dated May 4 and August 31, 
2006. 


The Need for the Proposed Action 


The proposed action would provide 
the licensee more flexibility in 
scheduling outage tasks wnen moving 
fuel that has been afforded 72 hours of 
fission product decay time. The 
proposed action would also revise the 
applicability of the specification to 
apply only during movement of recently 
irradiated fuel. The licensee committed 
to developing administrative controls to 
adequately close containment 
penetrations during refueling 
operations, if necessary. If the 
application is not approved, the current 
Technical Specification would 
unnecessarily restrict movement of 
irradiated fuel. 
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Environmental Impacts of the Proposed 
Action 

The NRC has completed its evaluation 
of the proposed action and concludes 
that there are no environmental impacts 
associated with adopting a selective 
implementation of the alternative source 
term radiological analysis methodology. 

The details of the staff's safety 
evaluation will be provided in the 
license amendment that will be issued 
as part of the letter to the licensee 
approving the license amendment. 

The proposed action will not 
significantly increase the probability or 
consequences of accidents. The NRC 
amended its regulations to allow 
holders of operating licenses at - 
currently operating reactors to 
voluntarily amend their design basis to 
replace the current accident source term 
with an alternative source term. The 
proposed rule was published for public 
comment and availability of the draft 
environmental assessment was noticed 
on March 11, 1999 (64 FR 12117). The 
NRC’s finding of no significant 
environmental impact for revision of 10 
CFR Parts 21, 50 and 54 (Agencywide 
Documents Access and Management 
System (ADAMS) Accession No. 
ML993430370), confirms that the use of 
an alternative source term alone does 
not increase core damage frequency, 
large early release frequency or actual 
offsite or onsite doses. The NRC’s safety 
evaluation of the licensee’s amendment 
request reassured the values met dose 
criteria. No changes are being made in 
the types of effluents that may be 
released off site. There is no significant 
increase in the amount of any effluent 
released off site. There is no significant 
increase in occupational or public 
radiation exposure. Therefore, there are 
no significant radiological 
environmental impacts associated with 
the proposed action. 

With regard to potential 
nonradiological impacts, the proposed 
action does not have a potential to affect 
any historic sites. It does not affect 
nonradiological plant effluents and has 
no other environmental impact. 
Therefore, there are no significant 
nonradiological environmental impacts 
associated with the proposed action. 

Accordingly, the NRC concludes that 
there are no significant environmental 
impacts associated with the proposed 
action. 


Environmental Impacts of the 
Alternatives to the Proposed Action 


As an alternative to the proposed 
action, the staff considered denial of the 
proposed action (i.e., the ‘“‘no-action” 
alternative). Denial of the application 


would result in no change in current 
environmental impacts. The 
environmental impacts of the proposed 
action and the alternative action are 
similar. 


Alternative Use of Resources 


The action does not involve the use of 
any different resource than those 
previously considered in NUREG—0063, 
“Final Environmental Statement Related 
to the Operation of William B. McGuire 
Nuclear Station, Units 1 and 2,” April 
1976, and the Addendum to NUREG— 
0063 issued in January 1981; and in 
NUREG-—1437, “Generic Environmental 
Impact Statement for License Renewal 
of Nuclear Plants, Supplement 8, 
Regarding McGuire Nuclear Station, 
Units 1 and 2, Final Report,” dated 
December 2002. 


Agencies and Persons Consulted 


In accordance with its stated policy, 
on November 14, 2006, the staff 
consulted with the North Carolina State 
official, Mr. Jeffrey Bethea of the 
Division of Environmental Health, 
Radiation Protection Section, North 
Carolina Department of Environment 
and Natural Resources, regarding the 
environmental impact of the proposed 
action. The State official had no 
comments. 


Finding of No Significant Impact 


On the basis of the environmental 
assessment, the NRC concludes that the 
proposed action will not have a 
significant effect on the quality of the 
human environment. Accordingly, the 
NRC has determined not to prepare an 
environmental impact statement for the 
proposed action. 

For further details with respect to the 
proposed action, see the licensee’s letter 
dated December 20, 2005, as 
supplemented by letters dated May 4 
and August 31, 2006. Documents may 
be examined, and/or copied for a fee, at 
the NRC’s Public Document Room 
(PDR), located at One White Flint North, 
Public File Area 01 F21, 11555 
Rockville Pike (first floor), Rockville, 
Maryland. Publicly available records 
will be accessible electronically from 
the ADAMS Public Electronic Reading 
Room on the Internet at the NRC Web 
site, http://www.nrc.gov/reading-rm/ 
adams.htiml. 

Persons who do not have access to 
ADAMS or who encounter problems in 
accessing the documents located in 
ADAMS should contact the NRC PDR 
Reference staff by telephone at 1-800— 
397—4209 or 301-415-4737, or send an © 
e-mail to pdr@nrc.gov. 

Dated at Rockville, Maryland, this 18th day 
of December 2006. 


For the Nuclear Regulatory Commission. 
John Stang, 
Senior Project Manager, Plant Licensing 
Branch 2-1, Division of Operating Reactor 
Licensing, Office of Nuclear Reactor 
Regulation. 
{FR Doc. E6—21938 Filed 12-21-06; 8:45 am] 
BILLING CODE 7590-01-P 


NUCLEAR REGULATORY 
COMMISSION 


Privacy Act of 1974, as Amended; New 
System of Records 


AGENCY: Nuclear Regulatory 
Commission. 


ACTION: Notice of new system of records. 


SUMMARY: The Nuclear Regulatory 
Commission (NRC) is providing notice 
of the establishment of a new system of 
records, NRC-45, Digital Certificates for 
Personal Identity Verification. 

DATES: The new system of records will 
become effective without further notice 
on January 31, 2007, unless comments 
received on or before that date cause a 
contrary decision. If changes are made 
based on NRC’s review of comments 
received, a new final notice will be 
published. 


ADDRESSES: Comments may be provided 
to the Chief, Rulemaking, Directives, 
and Editing Branch, Division of 
Administrative Services, Office of 
Administration, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555-— 
0001. Written comments should also be 
transmitted to the Chief of the Rules and 
Directives Branch, either by means of 
facsimile transmission to (301) 415— 
5144, or by e-mail to nrcrep@nrc.gov. 
FOR FURTHER INFORMATION CONTACT: 
Sandra S. Northern, Privacy Program 
Officer, FOIA/Privacy Act Team, 
Records and FOIA/Privacy Services 
Branch, Information and Records 
Services Division, Office of Information 
Services, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555- 
0001, telephone: 301-415-6879; e-mail: 
ssn@nrc.gov. 

SUPPLEMENTARY INFORMATION: The 
establishment of this new system of 
records, NRC-45, Digital Certificates for 
Personal Identity Verification, will 
allow the NRC to collect and maintain 
information to facilitate secure, on-line 
communication between Federal 
automated information systems and the 
public; to authenticate individuals 
requiring access to federally controlled 
facilities, information systems and 
applications; and to track and control 
personal identity verification (PIV) 
cards (smartcards) issued to persons 
entering and exiting the facilities by the 
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use of digital certificate technologies to 
authenticate and verify identity. 

A report on the proposed new system 
is being sent to OMB, the Committee on 
Homeland Security and Governmental 
Affairs of the U.S. Senate, and the 
Committee on Government Reform of 
the U.S. House of Representatives as 
required by the Privacy Act and OMB 
Circular No. A-130, Appendix I, 
“Federal Agency Responsibilities for 
Maintaining Records About 
Individuals.” 

Accordingly, the NRC proposes to add 
NRC-45 to read as follows: 


NRC-45 


SYSTEM NAME: 


Digital Certificates for Personal 
Identity Verification-NRC. 


SYSTEM LOCATION: 

Primary system—Office of 
Information Services, NRC, White Flint 
North Complex, 11555 Rockville Pike, 
Rockville, Maryland, and contractor 
facility. 

Duplicate system—Duplicate systems 
may exist, in whole or in part, at the 
locations listed in Addendum I, part 2, 
published on October 10, 2006 (71 FR 
59614). 


CATEGORIES OF INDIVIDUALS COVERED BY THE 
SYSTEM: 

Individuals covered are persons who 
have applied for the issuance of digital 
certificates for signature, encryption, 
and/or authentication purposes; have 
had their certificates renewed, replaced, 
_ suspended, revoked, or denied; have 
used their certificates to electronically 
make contact with, retrieve information 
from, or submit information to an 
automated information system; or have 
corresponded with NRC or its contractor 
concerning digital certificate services. 


_ CATEGORIES OF RECORDS IN THE SYSTEM: 
The system contains information 

needed to establish and verify the 
identity of users, to maintain the 
system, and to establish accountability 
and audit controls. System records may 
include: (a) Applications for the 
issuance, amendment, renewal, 
replacement, or revocation of digital 
certificates, including evidence 
provided by applicants or proof of 
identity and authority, and sources used 
to verify an applicant’s identity and 
authority; (b) Certificates issued; (c) 
Certificates denied, suspended,or 
revoked, including reasons for denial, 
suspension, or revocation; (d) A list of 
currently valid certificates; (e) A list of 
currently invalid certificates; (f) A 
record of validation transactions 

attempted with digital certificates; and 


(g) A record of validation transactions 
completed with digital certificates. 


AUTHORITY FOR MAINTENANCE OF THE SYSTEM: 
5 U.S.C. 301; Electronic Government 
Act of 2002, 44 U.S.C. Chapter 36; the 
Paperwork Reduction Act of 1995, 44 
U.S.C. 3501; Government Paperwork 
Elimination Act, 44 U.S.C. 3504; 
Homeland Security Presidential 
Directive 12 (HSPD-12), Policy for a 
Common Identification Standard for 
Federal Employees and Contractors, 
August 27, 2004; Executive Order 9397. 


ROUTINE USES OF RECORDS MAINTAINED IN THE 
SYSTEM, INCLUDING CATEGORIES OF USERS AND 
THE PURPOSES OF SUCH USES: 

In addition to the disclosures 
permitted under subsection (b) of the 
Privacy Act, the NRC may disclose 
information contained in this system of 
records without the consent of the 
subject individual if the disclosure is 
compatible with the purpose for which 
the record was collected under the 
following routine uses: 

a. To agency digital certificate 
program contractors to compile and 
maintain documentation on applicants 
for verifying applicants’ identity and 
authority to access information system 
applications; to establish and maintain 
documentation on information sources 
for verifying applicants’ identities; to 
ensure proper management, data 
accuracy, and evaluation of the system; 

b. To Federal authorities to determine 
the validity of subscriber digital 
certificates and other identity attributes; 

c. To the National Archives and 
Records Administration (NARA) for 
records management purposes; 

d. To a public data repository (only 
name, e-mail address, organization, and 
public key) to facilitate secure 
communications using digital 
certificates; and 

e. Any of the routine uses specified in 
the Prefatory Statement of General 
Routine Uses, published October 10, 
2006 (71 FR 59614). 


DISCLOSURE TO CONSUMER REPORTING 
AGENCIES: 

Disclosure of system records to 
consumer reporting systems is not 
permitted. 


POLICIES AND PRACTICES FOR STORING, 
RETRIEVING, ACCESSING, RETAINING, AND 
DISPOSING OF RECORDS IN THE SYSTEM: 


STORAGE: 


Records are stored electronically or on 


paper. 
RETRIEVABILITY: 

Records are retrievable by an 
individual’s name, e-mail address, 
certificate status, certificate number, 


certificate issuance date, or approval 
role. 


SAFEGUARDS: 


Technical, administrative, and 
personnel security measures are 
implemented to ensure confidentiality, 
integrity, and availability of the system 
data stored, processed, and transmitted. 
Hard copy documents are maintained in 
locking file cabinets. Electronic records 
are password protected. Access to and 
use of these records are limited to those 
individuals whose official duties require 
access. 


RETENTION AND DISPOSAL: 


Disposition pending (until NARA has 
approved the retention and disposition 
schedule for these records, treat the 
records as permanent). 


SYSTEM MANAGER(S) AND ADDRESS: 


Director, Infrastructure and Computer 
Operations Division, Office of 
Information Services, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555-0001. 


NOTIFICATION PROCEDURE: 


Individuals seeking to determine 
whether this system of records contains 
information pertaining to themselves 
should write to the Freedom of 
Information Act and Privacy Act (FOIA/ 
PA) Officer, Office of Information 
Services, U.S. Nuclear Regulatory 
Commission, Washington, DC 20555-— 
0001, and comply with the procedures 
contained in NRC’s Privacy Act 
regulations, 10 CFR part 9. 


RECORD ACCESS PROCEDURE: 
Same as ‘‘Notification procedure.” 


CONTESTING RECORD PROCEDURE: 
Same as “‘Notification procedure.” 


RECORD SOURCE CATEGORIES: 


The sources for information in the 
system are the individuals who apply 
for digital certificates, the NRC and 
contractors using multiple sources to 
verify identities, and internal system 
transactions designed to gather and 
maintain data needed to manage and 


’ evaluate the digital certificate program. 


EXEMPTIONS CLAIMS FOR THE SYSTEM: 
None. 


For the Nuclear Regulatory Commission. 
Dated at Rockville, Maryland, this 15th day 


of December, 2006. 
Edward T. Baker III, 
Director, Office of Information Services. 


[FR Doc. E6—21937 Filed 12-21-06; 8:45 am] 
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OVERSEAS PRIVATE INVESTMENT 
CORPORATION 


January 11, 2007, Annual Public 
Hearing 


Time and Date: 2 p.m., Thursday, 
January 11,2007. _ . 

Place: Offices of the Corporation, 
Twelfth Floor Board Room, 1100 New 
York Avenue, NW., Washington, DC. 

_ Status: Hearing OPEN to the Public at 
2 p.m. ; 

Paes Annual Public Hearing to 
afford an opportunity for any person to 
present views regarding the activities of 
the Corporation. 

Procedures: Individuals wishing to 
address the hearing orally must provide 
advance notice to OPIC’s Corporate 
Secretary no later than 5 p.m., Friday, 
January 5, 2007. The notice must 
include the individual’s name, 
organization, address, and telephone 
number, and a concise summary of the 
subject matter to be presented. 

Oral presentations may not exceed ten 
(10) minutes. The time for individual 
presentations may be reduced 
proportionately, if necessary, to afford 
all participants who have submitted a 
_ timely request to participate an 
opportunity to be heard. 

articipants wishing to submit a 
written statement for the record must 
submit a copy of such statement to 
OPIC’s Corporate Secretary no later than 
5 p.m., Friday, January 5, 2007. Such 
statements must be typewritten, double- 
spaced and may not exceed twenty-five 
(25) pages. 

Upon receipt of the required notice, 
OPIC will prepare an agenda for the 
hearing identifying speakers, setting 
forth the subject on which each 
participant will speak, and the time 
allotted for each presentation. The 
agenda will be available at the hearing. 

A written summary of the hearing will 
be compiled, and such summary will be 
made available, upon written request to 
OPIC’s Corporate Secretary, at the cost 
of reproduction. 

CONTACT PERSON FOR INFORMATION: - 
Information on the hearing may be 
obtained from Connie M. Downs at (202) 
336-8438, via facsimile at (202) 218- 
0136, or via e-mail at cdown@opic.gov. 
SUPPLEMENTARY INFORMATION: OPIC is a 
U.S. Government agency which 
provides, on a commercial basis, 
political risk insurance and financing in 
friendly developing countries and 
emerging democracies for 
environmentally sound projects which 
confer positive developmental benefits 
upon the project country while creating 
employment in the U.S. OPIC is 
required by section 231A(c) of the 


Foreign Assistance Act of 1961, as 
amended (‘‘the Act”) to hold at least one 
public hearing each year. 

Dated: December 20, 2006. 
Connie M. Downs, 
OPIC Corporate Secretary. 
{FR Doc. 06-9850 Filed 12—20—06; 11:30 am] 
BILLING CODE 3210-01-M 


OVERSEAS PRIVATE INVESTMENT 
CORPORATION 


January 11, 2007 Public Hearing 


Time and date: 3 p.m., Thursday, 
January 11, 2007. 

Place: Offices of the Corporation, 
Twelfth Floor Board Room, 1100 New 
York Avenue, NW., Washington, DC. 

Status: Hearing OPEN to the Public at 
3 p.m. 

Purpose: Public Hearing in 
conjunction with each meeting of 
OPIC’s Board of Directors, to afford an’ 
opportunity for any person to present 
views regarding the activities of the 
Corporation. 

Procedures: Individuals wishing to 
address the hearing orally must provide 
advance notice to OPIC’s Corporate 
Secretary no later than 5 p.m., Friday, 
January 5, 2007. The notice must 
include the individual’s name, title, 
organization, address, and telephone 
number, and a concise summary of the 
subject matter to be presented. 

Oral presentations may not exceed ten 
(10) minutes. The time for individual 
presentations may be reduced 
proportionately, if necessary, to afford 
all participants who have submitted a 
timely request to participate an 
opportunity to be heard. 

Participants wishing to submit a 
written statement for the record must 
submit a copy of such statement to 
OPIC’s Corporate Secretary no later than 
5 p.m., Friday, January 5, 2007. Such 
statements must be typewritten, double- 
spaced, and may not exceed twenty-five 
(25) pages. 

Upon receipt of the required notice, 
OPIC will prepare an agenda for the 
hearing identifying speakers, setting 
forth the subject on which each 
participant will speak, and the time 
allotted for each presentation. The 
agenda will be available at the hearing. 

A written summary of the hearing will 
be compiled, and such summary will be 
made available, upon written request to 
OPIC’s Corporate Secretary, at the cost 
of reproduction. 

CONTACT PERSON FOR INFORMATION: 
Information on the hearing may be 
obtained from Connie M. Downs at (202) 
336-8438, via facsimile at (202) 218— 
0136, or via e-mail at cdown@opic.gov. 


Dated: December 20, 2006. 
Connie M. Downs, 
OPIC Corporate Secretary. 
[FR Doc. 06-9851 Filed 12-20-06; 11:30 am] 
BILLING CODE 3210-01-M 


OFFICE OF PERSONNEL 
MANAGEMENT 
Excepted Service 


AGENCY: Office of Personnel 
Management (OPM). 


ACTION: Notice. 


SUMMARY: This gives notice of OPM 
decisions granting authority to make 
appointments under Schedules A, B, 
and C in the excepted service as 
required by 5 CFR 6.6 and 213.103. 

FOR FURTHER INFORMATION CONTACT: C. 
Penn, Executive Resources Services 
Group, Center for Human Resources, 
Division for Human Capital Leadership 
and Merit System Accountability, 202— 
606-2246. 

SUPPLEMENTARY INFORMATION: Appearing 
in the listing below are the individual 
authorities established under Schedules 
A, B, and C between November 1, 2006, 
and November 30, 2006. Future notices 
will be published on the fourth Tuesday 
of each month, or as soon as possible 
thereafter. A consolidated listing of all 
authorities as of June 30 is published 
each year. 


Schedule A 


No Schedule A appointments were 
approved for November 2006. 


Schedule B 


No Schedule B appointments were 
approved for November 2006. 


Section 213.3303 Executive Office of the 
President 


Office of Management and Budget 

BOGS70007 Press Assistant to the Associate 
Director for Communications. Effective 
November 02, 2006. 

BOGS70002 Press Secretary to the 
Associate Director for Communications. 
Effective November 28, 2006. 


Office of National Drug Control Policy 


QQGS60100 Confidential Assistant to the 
Deputy Chief of Staff. Effective November 
01, 2006. 


Office of the United States Trade 
Representative 


TNGS70002 Special Assistant to Deputy 
United States Representative. Effective 
November 01, 2006. 


Presidents Commission on White House 
Fellowships 


WHGS00019 Associate Director to the 
Director, President’s Commission on White 
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House Fellowships. Effective November 06, 
2006. 


Section 213.333 Office of Science and 
Technology Policy 


TSGS60040 Policy Assistant to the Chief of 
Staff and General Counsel. Effective 
November 15, 2006. 

TSGS60044 Assistant to the Director for 
Communications and Public Affairs to the 
Chief of Staff and General Counsel. 
Effective November 30, 2006. 


Section 213.334 Department of State 


DSGS61190 Staff Assistant to the Under 
Secretary for International Security Affairs. 
Effective November 02, 2006. 

DSGS61193 Legislative Management Officer 
to the Assistant Secretary for Legislative 
and Intergovernmental Affairs. Effective 
November 08, 2006. 

DSGS61195 Writer-Editor to the Assistant 
Secretary Bureau of Political-Military 
Affairs. Effective November 15, 2006. 

DSGS61197 Assistant Chief of Protocol to 
the Chief of Protocol. Effective November 
17, 2006. 

DSGS61198 Director of Communications to 
the HIV/AIDS Coordinator. Effective 
November 17, 2006. 

DSGS61196 Special Assistant to the Under 
Secretary for Arms Control and Security 
Affairs. Effective November 20, 2006. 

DSGS61194 Director to the Assistant 
Secretary for Democracy Human Rights 
and Labor. Effective November 28, 2006. 

DSGS61199 Legislative Management Officer 
to the Assistant Secretary for Legislative 
and Intergovernmental Affairs. Effective 
November 28, 2006. 


Section 213.336 Department of Defense 


DDGS16991 Confidential Assistant to the 
Under Secretary of Defense (Comptroller). 
Effective November 01, 2006 

DDGS16997 Special Assistant to the 
Assistant Secretary of Defense 
(International Security Affairs). Effective 
November 06, 2006. 


Section 213.3310 Department of Justice 


DJGS00064 Principal Deputy Director to the 
Associate Attorney General. Effective 
November 20, 2006. 

DJGS00110 Senior Counsel to the Director, 
Office of Public Affairs. Effective 
November 20, 2006. ; 

DjGS00212 Special Assistant to the 
Principal Deputy Director, Office of 
Violence Against Women. Effective 
November 20, 2006. 

DJGS00241 Senior Press Assistant to the 
Director, Office of Public Affairs. Effective 
November 20, 2006. 


Section 213.3311 Department of Homeland 
Security 


DMGS00587 Deputy Director of Scheduling 
and Advance to the Director of Scheduling 
and Advance. Effective November 15, 
2006. 

DMGS00590 Speechwriter to the Secretary 
and Senior Public Affairs Writer to the 
Assistant Secretary for Public Affairs. 
Effective November 15, 2006. 


DMGS00591 Correspondence Analyst to the 
Executive Secretary. Effective November 
15, 2006. 

DMGS00593 Director of Scheduling and 
Advance to the Chief of Staff. Effective 
November 20, 2006. 

DMGS00592_ Special Assistant to the 
Assistant Secretary for Intelligence and 
Analysis to the Assistant Secretary for 
Information Analysis. Effective November 
21, 2006. 

DMGS00589_ Senior Advisor to the Under 
Secretary for Science and Technology. 
Effective November 28, 2006. 

DMGS00594 Confidential Assistant to the 
Executive Secretary. Effective November 
28, 2006. 


Section 213.3314 Department of Commerce 


DCGS00541 Confidential Assistant to the 
Director, Advocacy Center. Effective 
November 15, 2006. 

DCGS00570 Senior Policy Advisor to the 
Assistant to the Secretary and Director, 
Office of Policy and Strategic Planning. 
Effective November 22, 2006. 


Section 213.3315 Department of Labor 


‘DLGS60224 Special Assistant to the Deputy 


Assistant Secretary for Mine Safety and 
Health. Effective November 09, 2006. 

DLGS60204 Special Assistant to the 
Assistant Secretary for Veterans 
Employment and Training. Effective 
November 28, 2006. 


Section 213.3316 Department of Health and 
Human Services 


DHGS60180 Special Assistant to the 
Principal Deputy Assistant Secretary for 
Planning and Evaluation. Effective 
November 02, 2006. 

DHGS60412 Regional Director, San 
Francisco, California, Region IX. Effective 
November 08, 2006. 

DHGS60256 Confidential Assistant to the 
Director of Intergovernmental Affairs. 
Effective November 21, 2006. 


Section 213.3317 Department of Education 


DBGS00567 Chief of Staff to the Assistant 
Secretary, Office of Communications and 
Outreach. Effective November 06, 2006. 


Section 213.3318 Environmental Protection 

Agency 

EPGS06031 Advance Specialist to the 
Director of Advance. Effective November 
20, 2006. 

EPGS06030 Program Specialist to the 
Associate Administrator for Policy, 
Economics and Innovation. Effective 
November 28, 2006. 


Section 213.3325 United States Tax Court 


JCGS60073 Trial Clerk to the Chief Judge. 
Effective November 03, 2006. 


Section 213.3327 Department of Veterans 

Affairs 

DVGS60039 Special Assistant to the 
Assistant Secretary for Information and 
Technology. Effective November 28, 2006. 

DVGS60050 Special Assistant to the 
Assistant Secretary for Public and 
Intergovernmental Affairs. Effective 
November 28, 2006. 


Section 213.3331 Department of Energy 


DEGS00543 Communications Assistant to 
the Under Secretary for Science. Effective 
November 08, 2006. 


Section 213.3391 Office of Personnel 
Management 


PMGS60028 Scheduler and Special 
Assistant to the Chief of Staff and Director 
of External Affairs. Effective November 30, 
2006. 


Section 213.3394 Department of 

Transportation 

DTGS60375 White House Liaison to the 
Chief of Staff. Effective November 20, 2006. 

Office of Personnel Management. 

Dan G. Blair, 

Deputy Director. 

[FR Doc. E6—21986 Filed 12-21-06; 8:45 am] 

BILLING CODE 6325-39-P 


SECURITIES AND EXCHANGE 
COMMISSION 


[Investment Company Act Release No. 
27602; 812-13278] 


NexBank Securities, Inc. and NexBank 
Series, Notice of Application 


DATES: December 18, 2006. 

AGENCY: Securities and Exchange 
Commission (SEC). 

ACTION: Notice of application for an 
order under section 12(d)(1)(J) of the 
Investment Company Act of 1940 
(“‘Act’’) for an exemption from sections 
12(d)(1)(A), (B), and (C) of the Act and 
under sections 6(c) and 17(b) of the Act 
for an exemption from section 17(a) of 
the Act. 


Summary of the Application: 
NexBank Securities, Inc. (the 
“Depositor’’), and NexBank (the 
Trust”), on behalf of itself and any 
existing and future series, and any 
future registered unit investment trust 
(“UIT”) sponsored by the Depositor (or 
an entity controlling, controlled by or 
under common control with the 
Depositor) and their respective series 
(the future UITs, together with the 
Trust, are collectively the “Trusts,” the 
series of the Trusts are the “Series,” and 
the Trusts together with the Depositor 
are collectively, the ‘“Applicants’’), 
request an order to permit each Series 
to acquire shares of registered 
investment companies or series thereof 
(the ‘‘Funds”’) both within and outside 
the same group of investment 
companies. 

Applicants: The Depositor and the 
Trust. 

Filing Dates: The application was 
filed on April 17, 2006 and amended on 
September 5, 2006 and on December 11, 
2006. 
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Hearing or Notification of Hearing: An 
order granting the application will be 
issued unless the Commission orders a 
hearing. Interested persons may request 
a hearing by writing to the 
Commission’s Secretary and serving 
applicants with a copy of the request, 
personally or by mail. Hearing requests 
should be received by the Commission 
by 5:30 p.m. on January 12, 2007 and 
should be accompanied by proof of 
service on applicants in the form of an 
affidavit or, for lawyers, a certificate of 
service. Hearing requests should state 
the nature of the writer’s interest, the 
reason for the request, and the issues 
contested. Persons who wish to be 
notified of a hearing may request 
notification by writing to the 
Commission’s Secretary. ’ 

ADDRESSES: Secretary, U.S. Securities 
and Exchange Commission, 100 F 
Street, NE, Washington, DC 20549- 
10901; Applicants, 13455 Noel Road, 
Suite 2240, Dallas, Texas 75240. 

FOR FURTHER INFORMATION CONTACT: 
Deepak T. Pai, Senior Counsel, at (202) 
551-6876, or Nadya Roytblat, Assistant 
Director at (202) 551-6821 (Division of 
Investment Management, Office of 
Investment Company Regulation). 
SUPPLEMENTARY INFORMATION: The 
following is a summary of the 
application. The complete application 
may be obtained for a fee at the Public 
Reference Desk, U.S. Securities and’ 
Exchange Commission, 100 F Street, 
NE., Washington DC 20549-0102, tel: 
(202) 551-5850. 

Applicants’ Representations 

1. The Trust is a UIT registered under 
the Act. Each Series will be a series of 
a Trust and will offer units for sale to 
the public (“Units’’).1 Each Series will 
be created pursuant to a trust agreement 
which will incorporate by reference a 
master trust agreement between the 
Depositor and a financial institution 
that satisfies the criteria in section 26(a) 
of the Act (the “Trustee’’). The 
Depositor is a broker dealer registered 
under the Securities Exchange Act of 
1934 and member of the National 
Association of Securities Dealers, Inc. 
(“NASD”). 

2. Applicants request relief to permit 
a Series to invest in (a) registered 
investment companies or series thereof 
that are part of the same “group of 
investment companies” (as that term is 
defined in section 12(d)(1)(G) of the Act) 
as the Series (‘Affiliated Funds’’), and 


1 All existing Trusts that currently intend to rely 
on the requested order are named as applicants. 
Any other Trust that relies on the order in the future 
will comply with the terms and conditions of the 
application. 


(b) registered investment companies or 
series thereof that are not part of the 
same group of investment companies as 
the Series (“Unaffiliated Funds,” and 
together with the Affiliated Funds, the 
“Funds”’). An Unaffiliated Fund that is 
a UIT is referred to as an ‘‘Unaffiliated 
Underlying Trust.” An Unaffiliated 
Fund that is a closed-end or open-end 
management investment company is 
referred to as an “Unaffiliated 
Underlying Fund”’. Certain of the Funds 
may be “exchange-traded funds”’ that 


are registered under the Act as UITs or 


open-end management investment 
companies and have received exemptive 
relief to sell their shares on a national 
securities exchange at negotiated prices 
(“ETFs”’). Shares of closed-end Funds 
and ETFs will be deposited in a Series 
at prices which are based on the market 
value of the securities, as determined by 
an evaluator. The Depositor will not 
have discretion as to when portfolio 
securities of a Series will be sold, except 
that the Depositor is authorized to sell 
securities in extremely limited 
circumstances described in the Series’ 
prospectus. Applicants state that the 
Depositor does not currently intend to 
maintain a secondary market for Units 
of each Series, but may seek to do so in 
the future. Other broker-dealers may or 
may not maintain a secondary market 
for Units of a Series. 

3. Applicants state that the requested 
relief will benefit the holders of Units of 
a Series by providing investors with a 
professionally selected, diversified 
portfolio of registered investment 
company shares through a single 
investment vehicle. 


Applicants’ Legal Analysis 
A. Section 12(d)(1) of the Act 


1. Section 12(d)(1)(A) of the Act 
prohibits a registered investment 
company from acquiring shares of an 
investment company if the securities 
represent (i) more than 3% of the total 
outstanding voting stock of the acquired 
company (ii) more than 5% of the total 
assets of the acquiring company, or (iii) 
together with the securities of any other 
investment companies, more than 10% 
of the total assets of the acquiring 
company. Section 12(d)(1)(B) of the Act 
prohibits a registered open-end 
investment company, its principal 
underwriter, and any broker or dealer 
from selling shares of the investment 
company to another investment 
company if the sale will cause (i) the 
acquiring company to own more than 
3% of the acquired company’s voting 
stock, or (ii) more than 10% of the 
acquired company’s voting stock to be 
owned by investment companies. 


Section 12(d)(1)(C) prohibits an 
investment company, other investment 
companies having the same investment 
adviser, and companies controlled by , 
such investment companies, from 
acquiring more than 10% of the 
outstanding voting stock of a registered 
closed-end management investment 
company. 

2. Section 12(d)(1)(G) provides, in 
relevant part, that section 12(d)(1) will 
not apply to securities of a registered 
open-end investment company or UIT 
acquired by a registered UIT if the 
acquired company and the acquiring 
company are part of the same group of 
investment companies, provided that 
certain other requirements contained in 
section 12(d)(1)(G) are met. Applicants 
state that they may not rely on section 
12(d)(1)(G) because a Series will invest 
in Unaffiliated Funds and other 


- securities in addition to Affiliated 


Funds. 

3. Section 12(d)(1)(J) of the Act 
provides that the Commission may 
exempt any person, security, or 
transaction, or any class or classes of 
persons, securities or transactions, from 
any provision of section 12(d)(1) if the 
exemption is consistent with the public 
interest and the protection of investors. 
Applicants seek an exemption under 
section 12(d)(1)(J) to permit a Series to 
acquire shares of a Fund and to permit 
a Fund to sell its shares to a Series 
beyond the limits set forth in sections 
12(d)(1)(A), (B), and (C). 

4. Applicants state that the proposed 
arrangement will not give rise to the 
policy concerns underlying sections 
12(d)(1)(A), (B), and (C), which include 
concerns about undue influence by a 
fund of funds over underlying funds, 
excessive layering of fees, and overly 
complex fund structures. Accordingly, 
applicants believe that the requested 
exemption is consistent with the public 
interest and the protection of investors. 

5. Applicants state that the concern 
about. undue control does not arise with 
respect to a Series’ investment in 
Affiliated Funds, as reflected in section 
12(d)(1)(G) of the Act. Applicants also 
state that the proposed arrangement will 
not result in undue influence by a Series 
or its affiliates over Unaffiliated Funds. 
Applicants have agreed that (a) the 
Depositor, (b) any person controlling, 
controlled by or under common control 
with the Depositor, and (c) any 
investment company and any issuer that 
would be an investment company but 
for section 3(c)(1) or 3(c)(7) of the Act, 
sponsored or advised by the Depositor 
(or any person controlling, controlled by 
or under common control with the 
Depositor) (collectively, the “Group’’) 
will not control (individually or in the 
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aggregate) an Unaffiliated Fund within 
the meaning of section 2(a)(9) of the Act. 
Applicants also note that conditions 2, 
3, 5 and 6 set forth below will address 
the concern about undue influence with 
respect to the Unaffiliated Funds. 

6. As an additional assurance that an 
Unaffiliated Underlying Fund 
understands the implications of an 
investment by a Series under the 
requested order, prior to a Series’ 
investment in the Unaffiliated 
Underlying Fund in excess of the limit 
in section 12(d)(1)(A)(i), the Series and 
the Unaffiliated Underlying Fund will 
execute an agreement stating, without 
limitation, that the Depositor and 
Trustee and the board of directors or 
trustees of the Unaffiliated Underlying 
Fund and the investment adviser(s) of 
the Unaffiliated Underlying Fund, 
understand the.terms and conditions of 
the order and agree to fulfill their 
responsibilities under the order 
(“Participation Agreement’’). Applicants 
note that an Unaffiliated Underlying 
Fund, including a closed-end Fund or 
an ETF, may choose to reject an 
investment from the Series by declining 
to execute the Participation Agreement. 

7. Applicants do not believe that the 
proposed arrangement will involve 
excessive layering of fees. Applicants 
state that any sales charges and/or 
service fees (as those terms are defined 
in Rule 2830 of the Conduct Rules of the 
NASD, Inc. (‘“NASD Conduct Rules’’)) 
charged with respect to Units of a Series 
will not exceed the limits applicable to 
a fund of funds as set forth in Rule 2830 
of the NASD Conduct Rules.? In 
addition, the Trustee or Depositor will 
waive fees otherwise payable to it by the 
Series in an amount at least equal to any 
compensation (including fees paid 
pursuant to any plan adopted by an 
Unaffiliated Underlying Fund under 
rule 12b—1 under the Act) received from 
an Unaffiliated Fund by the Trustee or 
Depositor, or an affiliated person of the 
Trustee or Depositor, other than any 
advisory fees paid to the Trustee or 
Depositor or its affiliated person by an 
Unaffiliated Underlying Fund, in 
connection with the investment by the 
Series in the Unaffiliated Fund. 

8. Applicants state that the proposed 
arrangement will not create an overly 
complex fund structure. Applicants note 
that a Fund will be prohibited from 
acquiring securities of any investment 
company or company relying on section 
3(c)(1) or 3(c)(7) of the Act in excess of 
the limits contained in section 


2 With respect to purchasing closed-end Fund or 
ETF shares, a Series may incur the customary 
brokerage commissions associated with purehasing 
any equity security on the secondary market. 


12(d)(1)(A). Applicants also represent 
that a Series’ prospectus and sales 
literature will contain concise, ‘‘plain 
English” disclosure designed to inform 
investors of the unique characteristics of 
the trust of funds structure, including, 
but not limited to, its expense structure 
and the additional expenses of investing 
in Funds. 


B. Section 17(a) of the Act 


1. Section 17(a) of the Act generally 
prohibits sales or purchases of securities 
between a registered investment 
company and any affiliated person of 
the company. Section 2(a)(3) of the Act 
defines an ‘“‘affiliated person”’ of another 
person to include (a) any person directly 
or indirectly owning, controlling, or 
holding with power to vote, 5% or more 
of the outstanding voting securities of 
the other person; (b) any person 5% or 
more of whose outstanding voting 
securities are directly or indirectly 
owned, controlled, or held with power 
to vote by the other person; and (c) any 
person directly or indirectly controlling, 
controlled by, or under common control 
with the other person. 

2. Applicants state that a Series and 
an Affiliated Fund might be deemed to 
be under the common control of the 
Depositor or an entity controlling, 
controlled by, or under common control 
with the Depositor. Applicants also state 
that a Series and a Fund might become 
“affiliated persons”’ if the Series 
acquires more than 5% of the Fund’s 
outstanding voting securities. The sale 
or redemption by a Fund of its shares 
to or from a Series therefore could be 
deemed to be a principal transaction 
prohibited by Section 17(a) of the Act.4 

3. Section 17(b) of the Act authorizes 
the Commission to grant an order 
permitting a transaction otherwise 
prohibited by section 17(a) if it finds 
that (a) the terms of the proposed 
transaction are fair and reasonable and 
do not involve overreaching on the part 
of any person concerned; (b) the 
proposed transaction is consistent with 
the policies of each registered 
investment company involved; and (c) 
the proposed transaction is consistent 
with the general purposes of the Act. 


3 Each Series also will comply with the disclosure 
requirements concerning aggregate costs of 
investing in the Funds set forth in the Investment 
Company Act Release No. 27399 by the compliance 
date set forth therein. 

4 Applicants acknowledge that receipt of any 
compensation by (a) an affiliated person of a Series, 
or an affiliated person of such person, for the 
purchase by the Series of shares of a Fund or (b) 
an affiliated person of a Fund, or an affiliated 
person of such person, for the sale by the Fund of 
its shares to a Series is subject to section 17(e) of 
the Act. The Participation Agreement also will 
include this acknowledgment. 


Section 6(c) of the Act permits the 
Commission to exempt any person or 
transactions from any provision of the 
Act if such exemption is necessary or 
appropriate in the public interest and 
consistent with the protection of 
investors and the purposes fairly 
intended by the policy and provisions of 
the Act. 

4. Applicants submit that the 
proposed transactions satisfy the 
standards for relief under sections 17(b) 
and 6(c) of the Act. Applicants state that 
the terms of the proposed transactions 
are fair and reasonable and do not 
involve overreaching. Applicants note 
that the consideration paid for the sale 
and redemption of shares of the open- 
end Funds and Funds that are UITs will 
be based on the net asset values of the 
Funds. Further, Applicants state that 
shares of ETFs and closed-end Funds 
will be purchased at market prices.® 
Finally, Applicants state that the 
proposed transactions will be consistent 
with the policies of each Series and 
Fund, and with the general purposes of ~ 
the Act. 


Applicants’ Conditions 


Applicants agree that the requested 
order will be subject to the following 
conditions: 

1. The members of the Group will not 
control (individually or in the aggregate) 
an Unaffiliated Fund within the 
meaning of section 2(a)(9) of the Act. If, 
as a result of a decrease in the 
outstanding voting securities of an 
Unaffiliated Fund, the Group, in the 
aggregate, becomes a holder of more 
than 25% of the outstanding voting 
securities of the Unaffiliated Fund, the 
Group will vote its shares of the 
Unaffiliated Fund in the same 
proportion as the vote of all other 
holders of the Unaffiliated Fund’s 
shares. 

2. No Series or its Depositor, 
promoter, principal underwriter, or any 
person controlling, controlled by, or 
under common control with any of 
those entities (each, a “Series Affiliate’) 
will cause any existing or potential 
investment by the Series in an 
Unaffiliated Fund to influence the terms 
of any services or transactions between 
the Series or Series Affiliate and the 
Unaffiliated Fund or its investment 
adviser(s), sponsor, promoter, principal 
underwriter, or any person controlling, 


5 Applicants note that shares of an ETF would be 
purchased and sold generally through secondary 
market transactions at market prices rather than 
through principal transactions with the EFT at net 
asset value. Applicants will not rely on the 
requested relief from section 17(a) for such 
secondary market transactions. 
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controlled by, or under common control 
with any of those entities. 

3. Once an investment by a Series in 
the securities of an Unaffiliated 
Underlying Fund exceeds the limit in 
section 12(d)(1)(A)(i) of the Act, the 
board of directors or trustees of the 
Unaffiliated Underlying Fund, 
including a majority of the disinterested 
board members, will determine that any 
consideration paid by the Unaffiliated 
Underlying Fund to the Series or Series 
Affiliate in connection with any services 
or transactions: (a) is fair and reasonable 
in relation to the nature and quality of 
the services and benefits received by the 
Unaffiliated Underlying Fund; (b) is 
within the range of consideration that 
the Unaffiliated Underlying Fund would 
be required to pay to another 
unaffiliated entity in connection with 
the same services or transactions; and 
(c) does not involve overreaching on the 
part of any person concerned. This 
condition does not apply with respect to 
any services or transactions between an 
Unaffiliated Underlying Fund and its 
investment adviser(s), or any person 
controlling, controlled by, or under 
common control with such investment 
adviser(s). 

4. The, Trustee or Depositor will waive 
fees otherwise payable to it by the Series 
in an amount at least equal to any 
compensation (including fees received 
pursuant to any plan adopted by an 
Unaffiliated Underlying Fund under 
rule 12b—1 under the Act) received from 
an Unaffiliated Fund by the Trustee or 
Depositor, or an affiliated person of the 
Trustee or Depositor, other than any 
advisory fees paid to the Trustee or 
Depositor or its affiliated person by an 
Unaffiliated Underlying Fund, in 
connection with the investment by a 
Series in the Unaffiliated Fund. 

5. No Series or Series Affiliate (except 
to the extent it is acting in its capacity 
as an investment adviser to an 
Unaffiliated Underlying Fund or 
sponsor to an Unaffiliated Underlying 
Trust) will cause an Unaffiliated Fund 
to purchase a security in an offering of 
securities during the existence of any 
underwriting or selling syndicate of 
which a principal underwriter is the 
Depositor or a person of which the 
Depositor is an affiliated person (each, 
an “Underwriting Affiliate,” except any 
person whose relationship to the 
Unaffiliated Fund is covered by section 
10(f) of the Act is not an Underwriting 
Affiliate). An offering of securities 
during the existence of an underwriting 
or selling syndicate of which a principal 
underwriter is an Underwriting Affiliate 
is an “Affiliated Underwriting.” 

6. The board of an Unaffiliated 

Underlying Fund, including a majority 


of the disinterested board members, will 
adopt procedures reasonably designed 
to monitor any purchases of securities 
by the Unaffiliated Underlying Fund in 
an Affiliated Underwriting once an 
investment by a Series in the securities 
of the Unaffiliated Underlying Fund 
exceeds the limit of section 
12(d)(1)(A)(i) of the Act, including any 
purchases made directly from an 
Underwriting Affiliate. The board of the 
Unaffiliated Underlying Fund will 
review these purchases periodically, but 
no less frequently than annually, to 
determine whether the purchases were 
influenced by the investment by the 
Series in the Unaffiliated Underlying 
Fund. The board of the Unaffiliated 
Underlying Fund will consider, among 
other things: (a) Whether the purchases 
were consistent with the investment 
objectives and policies of the 
Unaffiliated Underlying Fund; (b) how 
the performance of securities purchased 
in an Affiliated Underwriting compares 
to the performance of comparable 
securities purchased during a 
comparable period of time in 
underwritings other than Affiliated 
Underwritings or to a benchmark such 
as a comparable market index; and (c) 
whether the amount of securities 
purchased by the Unaffiliated 
Underlying Fund in Affiliated 
Underwritings and the amount 
purchased directly from an 
Underwriting Affiliate have changed 
significantly from prior years. The board 
of the Unaffiliated Underlying Fund 
will take any appropriate actions based 
on its review, including, if appropriate, 
the institution of procedures designed to 
assure that purchases of securities in 
Affiliated Underwritings are in the best 
interests of shareholders. 


7. An Unaffiliated Underlying Fund 
will maintain and preserve permanently 
in an easily accessible place a written 
copy of the procedures described in the 
preceding condition, and any 
modifications to such procedures, and 
will maintain and preserve for a period 
of not less than six years from the end 
of the fiscal year in which any purchase 
in an Affiliated Underwriting occurred, 
the first two years in an easily accessible 
place, a written record of each purchase 
of securities in Affiliated Underwritings 
once an investment by a Series in the 
securities of the Unaffiliated Underlying 
Fund exceeds the limit of section 
12(d)(1)(A)(i) of the Act, setting forth 
from whom the securities were 
acquired, the identity of the 
underwriting syndicate’s members, the 
terms of the purchase, and the 
information or materials upon which 
the determinations of the board of the 


Unaffiliated Underlying Fund were 
made. 


8. Before investing in an Unaffiliated 
Underlying Fund in excess of the limit 
in section 12(d)(1)(A)(i), each Series and 
the Unaffiliated Underlying Fund will 
execute a Participation Agreement 
stating, without limitation, that the 
Depositor and Trustee and the board of 
directors or trustees of the Unaffiliated 
Underlying Fund and the investment 
adviser(s) to the Unaffiliated Underlying 
Fund, understand the terms and 
conditions of the order and agree to 
fulfill their responsibilities under the 
order. At the time of its investment in 
shares of an Unaffiliated Underlying 
Fund in excess of the limit in section 
12(d)(1)(A)(i), a Series will notify the 
Unaffiliated Underlying Fund of the 
investment. At such time, the Series 
also will transmit to the Unaffiliated 
Underlying Fund a list of the names of 
each Series Affiliate and Underwriting 
Affiliate. The Series will notify the 
Unaffiliated Underlying Fund of any 
changes to the list of names as soon as 
reasonably practicable after a change 
occurs. The Unaffiliated Underlying 
Fund and the Series will maintain and 
preserve a copy of the order, the 
Participation Agreement, and the list 
with any updated information for the 
duration of the investment, and for a 
period of not less than six years 
thereafter, the first two years in an 
easily accessible place. 


9. Any sales charges and/or service 
fees charged with respect to Units of a 
Series will not exceed the limits 
applicable to a fund of funds as set forth 
in Rule 2830 of the Conduct Rules of the 
NASD. 

10. No Fund will acquire securities of 
any investment company or company 
relying on section 3(c)(1) or 3(c)(7) of 
the Act in excess of the limits contained 
in section 12(d)(1)(A) of the Act. 


For the Commission, by the Division of 
Investment Management, pursuant to 
delegated authority. 


Nancy M. Morris, 

Secretary. 

{FR Doc. E6—21941 Filed 12-21-06; 8:45 am] 
BILLING CODE 8011-01-P 


| 


Federal Register/Vol. 71, No. 246 / Friday, December 22, 2006 / Notices 


77079 


SECURITIES AND EXCHANGE 
COMMISSION 


[Release No. 3454941; File No. SR-Phix- 
2006-70) 


.Self-Regulatory Organizations; 
Philadelphia Stock Exchange, Inc.; 
Notice of Filing and Immediate 
Effectiveness of Proposed Rule 
Change and Amendment No. 1 Thereto 
To Adopt Fees for the Trading of 
Equity Securities on XLE 


December 14, 2006. 

Pursuant to Section 19(b)(1) of the 
Securities Exchange Act of 1934 
(‘‘Act’’),1 and Rule 19b—4 thereunder,? 
notice is hereby given that on November 
2, 2006, the Philadelphia Stock 
Exchange, Inc. (‘‘Phlx”’ or “Exchange”’) 
filed with the Securities and Exchange 
Commission (“‘Commission’’) the 
proposed rule change as described in 
Items I, II, and III below, which Items 
have been prepared by the Phlix. On 
December 12, 2006, the Exchange filed 
Amendment No. 1 to the proposed rule 
change.* The Exchange has designated 
this amended proposal as one 
establishing or changing a due, fee, or 
other charge imposed by the Exchange 
under Section 19(b)(3)(A),4 and Rule 
19b—4(f)(2) thereunder,5 which renders 
the proposal effective upon filing with 
the Commission. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change, 
as amended, from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


The Phlx proposes to adopt the 
proposed fees described below for the 
trading of equity securities on the 
Exchange in connection with its new 
equity system (‘‘XLE”’).® With XLE, the 
Exchange no longer operates a physical 


115 U.S.C. 78s(b)(1). 

217 CFR 240.19b—4. 

3In Partial Amendment No.1, which ~ 
supplemented the proposal as originally filed, the 
Exchange made several clarifying changes to further 
explain the assessment of the proposed fees in 
connection with its new equity trading system and 
made other technical changes to the original filing. 
In addition, the Exchange included a revised 
Exhibit 5A in Partial Amendment No. 1 to reflect 
technical and clarifying changes made therein, 
which, for clarity and ease of reference, replaces the 
Exhibit 5A contained in the original filing. The 
Exchange did not propose any new fees in Partial 
Amendment No. 1. 

#15 U.S.C. 78s(b)(3)(A). 

517 CFR 240.19b—4(f)(2). 

6 XLE is designed to provide the opportunity for 
entirely automated executions to occur within a 
central matching system accessible by Exchange 
members and member organizations and their 
Sponsored Participants. See Securities Exchange 
Act Release No. 54538 (September 28, 2006), 71 FR 
59184 (October 6, 2006) (SR-Phlx—2006-43). 


trading floor for equity securities or the 
Philadelphia Stock Exchange 
Automated Communication and 
Execution (“PACE”’) system.” Therefore, 
the Exchange proposes to adopt a new 
fee schedule to accommodate the 
trading of equity securities on XLE and 
to amend Appendix A of the Exchange’s 
fee schedule to adopt XLE-related fees, - 
delete obsolete fees, and modify other 
fees that will no longer apply to equity 
trading.® The text of the proposed rule 
change is available on the Phlx’s Web 
site at http://www.phlx.com, at the 
Phlx’s Office of the Secretary, and at the 
Commission’s Public, Reference Room.? 


Il. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, 
Phlx included statements concerning 
the purpose of, and basis for, the 
proposed rule change and discussed any 
comments it received on the proposal. 
The text of these statements may be 
examined at the places specified in Item 
IV below. Phlx has prepared summaries, 
set forth in Sections A, B, and C below, 
of the most significant aspects of such 
statements. 


A. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


1. Purpose 


The purpose of the proposed rule 
change is to adopt a fee schedule for the 
trading of equity securities on the 
Exchange in connection with XLE. The 
XLE fee schedule includes transaction 
fees (execution and routing fees), 
covered sale fees, and system fees, as 
well as a market data revenue sharing 
proposal. Changes to Appendix A of the 
Exchange’s fee schedule include permit 
fees, application fees, and a modified 
examination fee, as well as the deletion 


7 PACE was the Exchange’s order routing, 
delivery, execution and reporting system for its 
equity trading floor. The Commission notes that 
XLE commenced limited operations on November 
10, 2006. 

8 Although the fees proposed herein have been 
filed to become immediately effective, the fees will 
not become operative until the Exchange 
discontinues its physical equities trading floor and 
commences operation of XLE. See Securities 
Exchange Act Release No. 54538 (September 28, 
2006), 71 FR 59184 (October 6, 2006) (SR—Phlx— 
2006-43) (order approving XLE rules). The 
Commission notes that XLE commenced limited 
operations on November 10, 2006. 

° The Stock Clearing Corporation of Philadelphia 
(“SCCP”’) filed a separate proposed rule change 
with the Commission to amend its fee schedule to 
reflect fees associated with the trade processing of 
equity securities through SCCP in connection with 
XLE. See SR-SCCP-2006-04. 


of certain floor-based fees. All the 
proposed fees will be assessed on 
Exchange members or member 
organizations, which may include 
Sponsoring Member Organizations,!° 
(collectively referred to herein as 
“member organizations’’). Sponsoring 
Member Organizations are responsible 
for the fees generated by their 
Sponsored Participant’s activities. 
Transaction Fees. With respect to 
securities trading at or above $1.00, the 
Exchange intends to charge member 
organizations an execution fee, ranging 
from $0.0026 to $0.003 per share, 
depending on the number of total shares 
executed monthly," for orders that 
remove liquidity from XLE. 
Additionally, the Exchange intends to 
offer an execution credit to member 
organizations, ranging from $0.002 to 
$0.0026 per share, for orders that 
provide liquidity to XLE. Any available 
credits would be applied to the member 
organization’s monthly invoice. Excess 
credits would be carried over into 
subsequent months or rebated to the 
applicable member organization, as 
requested by the member organization. 
The purpose of adopting the volume 
tiers in connection with the assessment 
of transaction fees is to encourage XLE 
Participant Organizations to send and 
execute orders on XLE. The volume tiers 
are based on the monthly shares 
executed per XLE Participant 
Organization; for Tier 1 (less than or 
equal to 10 million shares executed), the 
Exchange proposes to assess a fee of 
$0.003 per share executed to remove 
liquidity and give a credit of $0.002 per 
share executed for providing liquidity; 
for Tier 2 (greater than 10 million and 
less than or equal to 50 million shares 
executed), the Exchange proposes to 
assess a fee of $0.0028 per share 
executed to remove liquidity and give a 


10 A Sponsoring Member Organization is a 
member organization that has authorized access to 
XLE for a Sponsored Participant (a person who has 
access to XLE which is authorized by a Sponsoring 
Member Organization). See Phlx Rules 1(jj) and 
1(kk). 

11 The “total monthly shares” executed includes 
executions resulting from removing and providing 
liquidity on XLE and crosses executed on XLE, as 
well as shares executed when routed via XLE to an 
away trading center and executed on that away 
trading center, except for liquidity provided by 
incoming NMS Linkage Orders or ITS 
Commitments. The total monthly shares will be 
calculated separately per XLE Participant 
Organization, which, for purposes of this proposal, 
refers to Sponsored Participants, Sponsoring 
Member Organizations, and member organizations 
without Sponsored Participants. Thus, Sponsored 
Participant activity will accrete towards that 
Sponsored Participant’s volume tier and not 
towards the Sponsoring Member Organization's 
volume tier. Once a specific tier has been reached 
in a month, all transactions for that month will be 
subject to the fee that corresponds with that volume 
tier. See also infra notes 15 and 16. 
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credit of $0.0025 per share executed for 
providing liquidity; for Tier 3 (greater 
than 50 million and less than or equal 
to 200 million shares executed), the 
Exchange proposes to assess a fee of 
$0.0027 per share executed to remove 
liquidity and give a credit of $0.0026 
per share executed for providing 
liquidity; and for Tier 4 (greater than 
200 million shares executed), the 
Exchange proposes to assess a fee of 
$0.0026 per share executed to remove 
liquidity and give a credit of $0.0026 
per share executed for providing 
liquidity. For each of the four volume 
tiers described above, the Exchange 
proposes to charge a flat routing fee of 
$0.0036 per share executed when an 
order is routed via XLE to an away 
trading center and executed on that 
away trading center. 

In addition, in lieu of the above- 
referenced execution fees, the Exchange 
proposes to adopt a separate execution 
fee for securities executed on XLE at a 
per share price below $1.00 that remove 
liquidity. For these securities, the’ 
Exchange would charge 0.1% (i.e., 10 
basis points) of the total dollar value of 
the transaction. The Exchange is not 
proposing an execution fee credit for 
providing liquidity for shares with a per 
share price below $1.00. Such executed 
volume for securities trading below 
$1.00 will accrete towards the volume 
. tier breakpoint per XLE Participant 

anization. 

Additional transaction fees are set 
forth on the proposed fee schedule 
under the heading ‘“‘Miscellaneous 
Transaction Fees.”’ Miscellaneous 
Transaction Fees would be assessed in 
lieu of the general transaction fees 
described above. The Exchange 
proposes to adopt an execution fee of 
$0.0023 per share per side for 
Immediate or Cancel (“IOC’’) Cross 
Orders and Mid-Point Cross Orders 
entered over technology provided by 
Phlix.!2 The Exchange is not proposing 
to adopt any transaction fees (i.e., 
execution fee for removing liquidity or 
execution credit for providing liquidity) 
for executions of IOC Cross Orders 1% 
and Mid-Point Cross Orders ‘4 with 


12 Phix intends to provide optional technology to 
XLE Participants for the entry of two-sided orders 
into XLE. 

13 TOC Cross Orders are two-sided orders that 
match immediately and automatically on XLE the 
identified buy-side with the identified sell-side. 
Specifically, an IOC Cross Order is a two-sided 
order that executes, in its entirety, at the specified 
price, provided that XLE will cancel an IOC Cross 
Order at the time of order entry under certain 
conditions. See Phlx Rules 185(c) and 185(c)(2). 

14 A Mid-Point Cross Order is a two-sided order 
that executes, in its entirety, at the midpoint of the 
best Protected Bid and the best Protected Offer in 
a security. These orders will match immediately 


respect to orders entered over 
technology that is not provided by the 
Exchange. There also would be no 
execution credit for any IOC Cross or 
Mid-Point Cross transactions, whether 
entered over technology provided by 
Phix or not.?5 In addition, in connection 
with IOC Cross Orders and Mid-Point 
Cross Orders entered over technology 
provided by Phix, there would be a $50 
maximum fee per trade side. 

The execution fee for Odd Lot 
Orders 1 would be $0.003 per share 
executed, which applies to orders 
initially entered as Odd Lot Orders and 
executed in XLE. There would be no 
execution credit for orders initially 
entered as Odd Lot Orders and executed 


‘on XLE. Also, for incoming NMS 


Linkage Orders or ITS Commitments 
routed to Phix and executed on XLE, the 
Exchange proposes to charge $0.003 per 
share for removing liquidity.17 The 
Exchange is proposing to delete from its 
Summary of Equity Charges the 
Outbound ITS fee and Net Inbound ITS 
Credit, since the Exchange will no 
longer assess an Outbound ITS fee or 
give a Net Inbound ITS Credit. 

Covered Sale Fee. The Exchange will | 
continue to charge a Covered Sale Fee. 
Each member and member organization 
engaged in executing sale transactions 
on the Exchange or executing 
transactions, which were routed over 
the Intermarket Trading System or 
pursuant to the NMS Linkage Plan, on 
another exchange or on a Participant in 
NASD’s Alternative Display Facility 
during any computational period shall 
pay a Covered Sale Fee equal to (i) the 
Section 31 fee rate multiplied by (ii) the 


and automatically on XLE the identified buy-side 
with the identified sell-side. See Phlx Rules 185(c) 
and 185(c)(1). 

15 Executed volume for IOC Cross and Mid-Point 
Cross Orders, whether entered over technology 
provided by the Exchange or not, will accrete 
towards the volume tier breakpoint per XLE 
Participant Organization that is a party to the 
execution. 

16 An Odd Lot Order means an order for less than 
around lot, which is defined for purposes of XLE 
as a unit of trading that is 100 shares. See Phlx 
Rules 1(w) and 1(gg). Executed volume for orders 
initially entered as Odd Lot Orders and executed on 
XLE will accrete towards the volume tier breakpoint 
per XLE Participant Organization. 

17 This fee will be assessed on the member 
organization sponsoring the NMS Linkage Order or 
ITS Commitment or, if there is no member 
organization sponsoring the NMS Linkage Order or 
ITS Commitment, on the exchange or the 
Participant in the National Association of Securities 
Dealers, Inc. Alternative Display Facility (“ADF 
Participant’’) sending the ITS Commitment or NMS 
Linkage Order. The arrangement to charge other 
exchanges or ADF Participants was part of separate 
proposed rule changes that were approved by the 
Commission. See Securities Exchange Act Release 
Nos. 54548 (September 29, 2006), 71 FR 59159 
(October 6, 2006) (SR—Phlx—2006-58) and 54555 
(October 2, 2006), 71 FR 59577 (October 10, 2006) 
(SR-Phlx—2006-60). 


member’s aggregate dollar amount of 
covered sales.1® 

System Fees. The Exchange proposes 
to charge a monthly FIX 1° Computer-to- 
Computer Interface (CTCI) Port Fee 2° of 
$100.00 per port. At this time, however, 
the Exchange does not intend to charge 
for monthly Drop Copy Feeds,?1 
Monthly Phlx Systems,?? or Depth of 
Book Data Feeds.? 

Marketing Data Revenue Sharing. In 
addition, the Exchange is proposing to 
adopt a quarterly market data revenue 
sharing program that would provide for 
50% of gross market data revenue to be 
shared with the member organization 
responsible for providing the liquidity 
portion of the trade. Sponsored 
Participant trades will be credited to the 
applicable Sponsoring Member 
Organization. Any market data revenue 
would be paid to the applicable member 
organization on a quarterly basis. 

The market data revenue sharing will 
apply to all securities: Tape A, Tape B, 
and Tape C. Although there is a 
difference in the manner in which the 
underlying Tape A and Tape B, revenue 
versus Tape C revenue is distributed to 
Phlx and the other national securities 
exchanges ”4 there is no difference in the 
manner in which member organizations 
will share in Tape A and B revenue 
versus Tape C revenue because the 
proposed rule language bases the credits 
on revenue attributable to the 


‘executions of a member organization. 


Thus, a member organization 
responsible for providing the liquidity 


18 See Phlx Rule 607 and Securities Exchange Act 
Release No. 54555 (October 2, 2006), 71 FR 59577 
(October 10, 2006) (SR—Phlx—2006-60) (amending 
Phlx Rule 607). See also Partial Amendment No. 1, 
supra note 3 (making conforming edits to the 
Covered Sale Fee rule text to reflect the amended 
version of Phlx Rule 607). A Sponsoring Member 
Organization is responsible for the Covered Sale 
Fees generated in connection with its Sponsored 
Participant’s sale transactions. 

19 The Financial Information eXchange (“‘FIX”’) 
Protocol is a messaging standard developed 
specifically for the real-time electronic exchange of 
securities transactions. 

20 A port is defined as an Internet Protocol (“IP”’) 
address assigned by the Exchange for connectivity 
to XLE. 

21 The Drop Copy Feed provides real-time 
information concerning trades executed by an XLE 
Participant Organization and will be provided on a 
subscription basis. 

22 The Monthly Phlx Systems Fee refers to the use 
of optional Phlx technology to enter in two-sided 
orders and related clearing information. 

23 The Depth of Book feed displays every order, 
except the undisplayed portion of a Reserve Order, 
within XLE at each price level and will be 
provided, on a subscription basis, at no charge to 
anyone who subscribes to receive this information. 

24Tape A and Tape B revenue is currently 
distributed to Phlx and national securities 
exchanges based on the number of trades reported, 
while Tape C revenue is distributed based on an 
average of number of trades and number of shares 
reported. 
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portion of the trade will receive 50% of 
the revenue attributable to its 
executions reported to each of the three 
tapes.25 

Deleting Obsolete Fees. In connection 
with adopting the XLE fee schedule for 
the trading of equity securities on the 
Exchange, the Exchange proposes to 
delete the obsolete fees currently listed 
on the Summary of Equity Charges,?® 
which includes deleting references to 
license fees assessed in connection with 
the trading of certain products. 
Although the Exchange may currently, 
or in the future, be a party to a license 
fee agreement with a licensor in 
connection with the trading of certain 
products, the Exchange does not 
propose to assess license fees in 
connection with XLE at this time. The 
Exchange would submit a separate 
proposed rule change if it decides to 
assess license fees in the future. 

The Exchange also proposes to delete 
references to SCCP customer and 
specialist fees on the Exchange’s 
Nasdaq-100 Index Tracking StockSM Fee 
Schedule 27 to reflect changes that were 
proposed in a separate SCCP fee filing.?® 

Appendix A. Appendix A of the 
Exchange’s fee schedule contains 
general fees that are currently assessed 
on members, foreign currency options 
(““FCO”’) participants, member 
organizations, or FCO participant 
organizations that are not transaction- 
based, such that many of the fees relate 
to gaining access to trading on the 
Exchange or being physically present on 
the trading floor. As set forth below, the 
Exchange intends to adopt, modify, or 
delete, as appropriate, several fees to 
accommodate the trading of equity 
securities on XLE. 

The Exchange proposes to adopt 
permit fees related to the trading of 


2° The Exchange states that the proposed market 
data revenue sharing program is similar to programs 
implemented by other self-regulatory organizations. 
See, e.g., Securities Exchange Act Release No. 
53860 (May 24, 2006), 71 FR 31250 (June 1, 2006) 
(SR-NSX-2006-07). 

26 The Covered Sale Fee, however, will continue 
to be assessed in connection with XLE. 

27 The Nasdaq-100®, Nasdaq-100 Index®, 
Nasdaq”, The Nasdaq Stock Market®, Nasdaq-100 
Shares,SM Nasdaq-100 Trust,SM Nasdaq-100 Index 
Tracking Stock,SM and QQQ are trademarks or 
service marks of The Nasdaq Stock Market, Inc. 
(““Nasdaq’’) and have been licensed for use for 
certain purposes by the Philadelphia Stock 
Exchange pursuant to a License Agreement with 
Nasdaq. The Nasdaq-100 Index® (the ‘‘Index’’) is 
determined, composed and calculated by Nasdaq 
without regard to the Licensee, the Nasdaq-100 
Trust,SM or the beneficial owners of Nasdaq-100 
Shares.SM Nasdaq has complete control and sole 
discretion in determining, comprising or calculating 
the Index or in modifying in any way its method 
for determining, comprising or calculating the 
Index in the future. 

28 See SR-SCCP-—2006-—04. 


equity securities on XLE. Currently, the 
Exchange assesses a permit fee to access 
trading on the Exchange. Permit fees are 
assessed based on how each permit is 
used. Specifically, the Exchange will 
charge an Order Flow Provider a permit 
fee of $200 per month to submit orders 
to XLE only and $300 per month to 
submit orders to more than one trading 
venue (i.e., XLE, foreign currency 
options trading floor, or options trading 
floor). Members who are registered as 
Market Maker Authorized Traders 29 
will be charged $1,200 per month for 
the first permit and $1,000 per month 
for each additional permit. for members 
in the same member organization. If a 
member organization only sponsors a 
Sponsored Participant and does not 
have any other trading functions, the 
permit holder associated with that 
member organization will be charged a 
permit fee of $1,200 per month and 
$1,000 per month for additional permits 
for members in the same member 
organization. 

The permit fees will be assessed 
consistent with current practices. For 
example, any member who is associated 
with one or more member organizations 
and uses a‘permit in more than one 
category will pay the higher of the 


_ applicable fees each month for such 


permit.%° In addition, permits may not 
be transferred from one permit holder 
associated with one member 
organization to a permit holder 
associated with a different member 
organization, thus a Transfer Fee is 
inapplicable for permits relating to XLE 
trading.*! 

Excess permit fees 3? will continue to 
apply, but will be expanded to include 
XLE users. Therefore, permit holders 
may be designated as “‘excess’’ permit 
holders in cases where permit holders 
in the same organization, other than the 
permit holder who qualifies the member 
organization, are either: (1) not floor 
brokers, specialists, ROTs (including 


29 The term ‘“‘Market Maker Authorized Trader’ 
means a Participant Authorized User who is a 
member and who performs market making activities 
pursuant to Phlx Rules 170 et. seq. A Participant 
Authorized User means an individual authorized by 
a member organization or a Sponsored Participant 
to enter orders, on its behalf, on XLE. See Phlx 
Rules 1(m) and 1(x). 

30 See Securities Exchange Act Release No. 49157 
(January 30, 2004), 69 FR 5883 (February 6, 2004) 
(SR-PhIx—2004-02). 

31 Permits, however, may be transferred within a 
member organization without incurring a Transfer 
Fee. See Securities Exchange Act Release No. 49157 
(January 30, 2004), 69 FR 5883 (February 6, 2004) 
(SR-—Phlx—2004-02). 

32 See Securities Exchange Act Release Nos. 
49856 (June 15, 2004), 69 FR 34411 (June 21, 2004) 
(SR—Phlx—2004—32) and 53043 (December 29, 
2005), 71 FR 959 (January 6, 2006) (SR—PhIx—2005- 
72). 


RSQTs and SQTs), Off-Floor Traders, 
Market Maker Authorized Traders, or an 
XLE Sponsoring Member Organization 
whose only function is to sponsor a 
Sponsored Participant; or (2) not 
associated with a member organization 
that meets the definition of an Order 
Flow Provider, which now includes 
submitting orders to XLE. The rate 
remains unchanged. Thus, member 
organizations that have excess permit 
holders will continue to be assessed 
$200 for each “excess” permit. 


The Exchange also proposes to charge 
Sponsoring Member Organizations an 
application fee of $1,850.00 for each 
Sponsored Participant that it proposes 
to sponsor to help offset the costs 
associated with the processing of the 
application, including administrative 
costs associated with reviewing the 
application and creating the appropriate 
accounts.33 


The Account Fee also will continue to 
apply to member organizations that’ 
trade on XLE. Currently, the Exchange 
charges member organizations a 
monthly fee of $50.00 for each account 
beyond the number of permits billed to 
that member organization.*+ Therefore, 
if a member organization sponsors a 
Sponsored Participant and establishes a 
new account, each account beyond the 
number of permits billed to that member 
organization would be subject to the 
$50.00 fee. 

In addition, any equity floor-based 
fees, such as post and booth space fees, 
would no longer apply to members or 
member organizations due to the fact 
that there will no longer be a physical 
equity trading floor.*° The Exchange 
will not assess these equity floor-based - 
fees for any part of the month in which 
XLE is launched.*® These fees will 


33 This fee is the same amount as the Exchange’s 
current application ($350.00) and initiation fees 
($1,500) combined for members and member 
organizations. 

34 Each account may have 22 suffixes or sub- 
accounts. For example, account number 202 can 
actually be used as accounts 202—A, 202-B, etc. 
There is no additional charge for suffixes assigned 
within the same account. See Securities Exchange 
Act Release No. 53046 (January 3, 2006), 71 FR 
1459 (January 9, 2006) (SR—PhIx—2005-89). 

35 Examples of these floor-based fees include 
trading post/booth space, controller space, floor 
facility, direct wire to the floor, telephone system 
line extension, trading floor personnel registration, 
computer equipment services, repairs or 
replacements, and computer relocation requests. 
These fees will remain on Appendix A to reflect 
that they will still be assessed on members, 
participants, and member or participant 
organizations on the options and/or foreign 
currency options trading floors. 

36 For example, if XLE is launched in mid- 
November, no equity floor-based fees from 
Appendix A will be assessed for the month of 
November. 
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remain on the fee schedule as applicable 
to the Exchange’s other trading floors. 

The Exchange proposes to delete from 
the fee schedule any fees applicable 
only to the equity trading floor, such as 
the stock execution machine registration 
fee, due to the fact that there will no 
longer be a physical equity trading floor. 
Additionally, the Exchange proposes to 
delete all Remote Specialist fees,*” since 
Remote Specialists will not exist in ~ 
XLE. 

Apart from the launch of XLE and 
merely to update the fee schedule, the 
Exchange also proposes to delete the 
“Equity, Option or FCO Transmission 
Charge” and the “FCO Pricing Tape” 
fees because the Exchange will no 
longer be providing these services. 
Thus, a charge for these services will 
not be assessed. 

The Exchange also proposes to delete 
its Off-Floor Examinations Fee of $30.00 
per month per off-floor trader and, in 
turn, amend its Examinations Fee. The 
implementation of a tiered monthly 
Examinations Fee will replace the Off- 
Floor Examinations Fee. Currently, the 
Exchange assesses a monthly fee of 
$30.00 per off-floor trader for off-floor 
traders associated with member 
organizations for whom the Exchange is 
the Designated Examining Authority 
(“DEA’’).38 With the closing of the 
Exchange’s equity trading floor, traders 
that previously physically traded on the 
floor of the Exchange (and for whom the 
Exchange was the DEA for their member 
organization) will no longer be 
considered “‘on-floor traders,”’ but will 
now be designated as “‘off-floor traders”’ 
and therefore would now fall under and 
be assessed the Off-Floor Examinations 
Fee.39 

To address the unintended 
consequences that XLE would now 
cover additional traders that previously 
were not covered under the Off-Floor 
Examinations Fee, the Exchange is 
proposing to delete the Off-Floor 
Examinations Fee and adopt a tiered 
Examinations Fee based on the number 

_of off-floor traders in a member 


37 Specifically, these fees include the Remote 
Specialist System Fee, Remote Specialist Security 
Routing Fee, Remote Specialist 
Telecc ications Installation Fee, Remote 
Specialist Telecommunications Fee, Remote 
Specialist Equipment Installation Fee, and Remote 
Specialist Equipment Rental Fee. 

38 See Securities Exchange Act Release No. 53643 
(April 13, 2006), 71 FR 20151 (April 19, 2006) (SR- 
Phix—2006-23). 

39 The Examinations Fee is applicable to member/ 
participant organizations for whom the Exchange is 
the DEA, unless an exemption to the assessment of 
the Examinations Fee applies. See, e.g., Securities 
Exchange Act Release Nos. 46392 (August 21, 
2002), 67 FR 55294 (August 28, 2002) (SR—Phlx— 
2002-45) and 42562 (March 22, 2000), 65 FR 16445 
(March 28, 2000) (SR—-Phix—00-18). 


organization.*° Specifically, a member 
organization will be assessed a monthly 
fee of $2,100 for one to ten off-floor 
traders; $2,600 for eleven to fifty off- 
floor traders; $5,000 for fifty-one to two 
hundred off-floor traders; and $12,500 
for over two hundred off-floor traders in 
the same member organization. The 
following member organizations will 
continue to be exempt from the 
Examinations Fee, consistent with 
current practice: (1) inactive 
organizations; 4! and (2) organizations 
operating through one or more Phlx 
trading venues that demonstrated that 
25% or more of its revenue as reflected 
on the most recently submitted FOCUS 
Report or transactions as reflected on its 
purchase and sales blotter are derived 
from securities transactions on the Phlx. 
The Exchange proposes to eliminate the 
following exemptions to clarify and 
simplify the application of the 
Examinations Fee: (1) the exemption 
category for member organizations for 
any month where they incur transaction 
or clearing fees charged directly by the 
Exchange or by its registered clearing 
subsidiary, provided that the fees 
exceed the examination fee for that 
month and (2) the exemption for 
member organizations affiliated with a 
member organization exempt from the 
Examination Fee due to the exemption 
listed immediately above or the 
exemption if that member organization 
is affiliated with a member organization 
operating from the Phlx trading floor or 
as a Remote Specialist which have 
demonstrated that at least 25% or more 
of their income as reflected on the most 
recently submitted FOCUS Report was 
derived from floor activities or remote 
specialist activities. 

The proposed revised Examinations 
Fee, which would apply to many of the 
members currently covered by the Off- 
Floor Examinations Fee, should more 
efficiently and effectively assess 
member organizations for recovery of 
regulatory-related costs related to 
conducting examinations and should 
clarify how the Examinations Fee will 
be assessed in connection with the 
member organizations that trade equity 
securities on XLE.42 


40 For purposes of assessing the proposed tiered 
Examinations Fee, Sponsored Participants are not 
included in the calculation of the number of off- 
floor traders in a Sponsoring Member Organization. 

41Tn connection with amending the Examinations 
Fee as described above, the definition of an inactive 
organization is being modified slightly so that it 
will be defined as an organization that had no 
securities transaction revenue, as determined by 
FOCUS reports or other financial filings, as long as 
the organization continues to have no such revenue 
each month. 

42 The proposed Examinations Fee would be 
implemented the first full month after XLE is 


Finally, the Exchange proposes to 
renumber the footnotes on the 
Exchange’s fee schedule to reflect the 
changes described above. 


2. Statutory Basis 


The Phlx believes that the proposed 
rule change to amend its schedule of 
fees is consistent with Section 6(b) of 
the Act,*? in general, and furthers the 
objectives of Section 6(b)(4) of the Act,44 
in particular, in that it is designed to 
assure the equitable allocation of 
reasonable fees and other charges among - 
its members and other persons using its 
facilities. 


B. Self-Regulatory Organization ’s 
Statement on Burden on Competition 


The Phlx does not believe that the 
proposed rule change will impose any 
burden on competition that is not 
necessary or appropriate in furtherance 
of the purposes of the Act. 


C. Self-Regulatory Organization’s 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


No written comments were solicited 
or received with respect to the proposed 
rule change. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 


‘Commission Action 


The foregoing rule change has become 
effective pursuant to Section 19(b)(3)(A) 
of the Act 4° and subparagraph (f)(2) of. 
Rule 19b—4 thereunder,*® since it 
establishes or changes a due, fee or 
other charge imposed by the Exchange. 

At any time within 60 days of the 
filing of such proposed rule change, the 
Commission may summarily abrogate 
such rule change if it appears to the 
Commission that such action is 
necessary of appropriate in the public 
interest, for the protection of investors, 
or otherwise in the furtherance of the 
purposes of the Act.47 


launched. For example, if XLE is launched in mid- 
November, the current off-floor Examinations Fee 


- will apply for the month of November and the 


Examinations Fee set forth in this proposal would 
be assessed beginning with the month of December. 

4315 U.S.C. 78f(b). 

4415 U.S.C. 78f(b)(4). 

45 15 U.S.C. 78s(b)(3)(A). 

4617 CFR 240.19b—4(f)(2). 

47 The effective date of the original proposed rule 
change is November 2, 2006 and the effective date 
of Amendment No. 1 is December 12, 2006. For 
purposes of calculating the 60-day period within 
which the Commission may summarily abrogate the 
proposed rule change under Section 19(b)(3)(C) of 
the Act, the Commission considers the period to 
commence on December 12, 2006 the date on which 
Phlx filed Amendment No. 1. See 15 U.S.C. 
78s(b)(3)(C). 
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IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views, and 
arguments concerning the foregoing, 
including whether the proposed rule 
change is consistent with the Act. 
Comments. may be submitted by any of 
the following methods: : 


Electronic Comments 


e Use the Commission’s Internet 
comment form (http://www.sec.gov/ 
rules/sro.shtml); or 

e Send an e-mail to rule- 
comments@sec.gov. Please include File 
Number SR—Phlx—2006-—70 on the 
subject line. 


Paper Comments 


e Send paper comments in triplicate 
to Nancy M. Morris, Secretary, 
Securities and Exchange Commission, 
100 F Street, NE., Washington DC 
20549-1090. 


All submissions should refer to File 
Number SR—Phlx—2006-70. This file 
number should be included on the 
subject line if e-mail is used. To help the 
Commission process and review your 
comments more efficiently, please use 
only one method. The Commission will 
post all comments on the Commission’s 
Internet Web site (http://www.sec.gov/ 
rules/sro.shtml). Copies of the 
submission, all subsequent 
amendments, all written statements 
with respect to the proposed rule 
change that are filed with the 
Commission, and all written 
communications relating to the 
proposed rule change between the 
Commission and any person, other than 
those that may be withheld from the 
public in accordance with the 
provisions of 5 U.S.C. 552, will be 
available for inspection and copying in 
the Commission’s Public Reference 
Room. Copies of such filing also will be 
available for inspection and copying at 
the principal office of the Phlx. All 
comments received will be posted 
without change; the Commission does 
not edit personal identifying 
information from submissions. You 
should submit only information that 
you wish to make available publicly. All 
submissions should refer to File No. 
SR-Phlx—2006-70 and should be 
submitted on or before January 12, 2007. 
For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority.48 
Florence E. Harmon, 
Deputy Secretary. 
[FR Doc. E6—21906 Filed 12-21-06; 8:45 am] 
BILLING CODE 8011-01-P 


4817 CFR 200.30—3(a)(12). . 


SMALL BUSINESS ADMINISTRATION 


Notice Seeking Exemption Under 
Section 312 of the Small Business 
Investment Act, Conflicts of Interest; 
Alliance Enterprise Corporation 
License No. 03/03—5066 


Notice is hereby given that Alliance 
Enterprise Corporation, 2435 North 
Central Expressway, Suite 200, 
Richardson, TX 75080, a Federal 
Licensee under the Small Business 
Investment Act of 1958, as amended 
(‘the Act’’), in connection with the 
financing of a small concern, has sought 
an after-the-fact exemption under 
Section 312 of the Act and Section 
107.730, Financings which Constitute 
Conflicts of Interest of the Small 
Business Administration (‘‘SBA’’) Rules 
and Regulations (13 CFR 107.730). 
Alliance Enterprise Corporation 
provided a $500,000 loan to M68 
Technologies, Inc. (M68) on May 20, 
2005. 

The financing is brought within the 
purview of § 107.730(a)(1) of the 
Regulations because M68 is an 
Associate of Alliance Enterprise . 
Corporation, inasmuch as sister SBIC 
MESBIC Ventures, Inc. had previously 
invested in M68 and owned 51.5 
percent of the common stock. MESVIC 
Ventures, Inc. and Alliance Enterprise 
Corporation are associates of each other 
since they are under common control in 
accordance with the definition 
contained in Section 107.50(4) of the 
Regulations. Both SBICs are wholly- 
owned by Pacesetter/MVHC, Inc. 

Notice is hereby given that any 
interested person may submit written 
comments on the transaction to the 
Associate Administrator for Investment, 
U.S. Small Business Administration, 
409 Third Street, SW., Washington, DC 
20416. 


Dated: October 31, 2006. 
Jaime Guzman-Fournier, 
Acting Associate Administrator for 
Investment. 
[FR Doc. E6—21983 Filed 12—21—06; 8:45 am] 
BILLING CODE 8025-01-P 2 


DEPARTMENT OF STATE 
[PUBLIC NOTICE 5652] 


Culturally Significant Object Imported 
for Exhibition Determinations: “Hans 
Holbein The Younger’s Robert 
Cheseman” 


SUMMARY: Notice is hereby given of the 
following determinations: Pursuant to 
the authority vested in me by the Act of 


October 19, 1965 (79 Stat. 985; 22 U.S.C. 


2459), Executive Order 12047 of March 
27, 1978, the Foreign Affairs Reform and ~ 
Restructuring Act of 1998 (112 Stat. 
2681, et seq.; 22 U.S.C. 6501 note, et 
seq.), Delegation of Authority No. 234 of 
October 1, 1999, Delegation of Authority 
No. 236 of October 19, 1999, as 
amended, and Delegation of Authority 
No. 257 of April 15, 2003 [68 FR 19875], 
I hereby determine that the object “Hans 
Holbein The Younger’s Robert 
Cheseman,” imported from abroad for 
temporary exhibition within the United 
States, is of cultural significance. The 
object is imported pursuant to a loan 
agreement with the foreign owners or 
custodians. I also determine that the 
exhibition or display of the exhibit 
object at The J. Paul Getty Museum, Los 
Angeles, California, from on or about 
January 16, 2007, until on or about April 
22, 2007, and at possible additional 
venues yet to be determined, is in the 
national interest. Public Notice of these 
Determinations is ordered to be 
published in the Federal Register. 

FOR FURTHER INFORMATION CONTACT: For 


_ further information, including a list of 


the exhibit object, contact Wolodymyr 
Sulzynsky, Attorney-Adviser, Office of 
the Legal Adviser, U.S. Department of 
State (telephone: (202) 453-8050). The 
address is U.S. Department of State, SA— 
44, 301 4th Street, SW., Room 700, 
Washington, DC 20547-0001. 


Dated: December 15, 2006. 
C. Miller Crouch, 


Principal Deputy Assistant Secretary for 
Educational and Cultural Affairs, Department 
of State. 


[FR Doc. E6—21963 Filed 12—21—06; 8:45 am] 
BILLING CODE 4710-05-P 


DEPARTMENT OF STATE 
[Public Notice 5651] 


Culturally Significant Objects Imported 
for Exhibition; Determinations: 
“Venice and the Islamic Worid, 828— 
1797” 


SUMMARY: Notice is hereby given of the 
following determinations: Pursuant to 
the authority vested in me by the Act of 
October 19, 1965 (79 Stat. 985; 22 U.S.C. 
2459), Executive Order 12047 of March 
27, 1978, the Foreign Affairs Reform and 
Restructuring Act of 1998 (112 Stat. 
2681, et seq.; 22 U.S.C. 6501 note, et 
seq.), Delegation of Authority No. 234 of 
October 1, 1999, Delegation of Authority 
No. 236 of October 19, 1999, as 
amended, and Delegation of Authority 
No. 257 of April 15, 2003 [68 FR 19875], 
I hereby determine that the objects to be 
included in the exhibition ‘Venice and 
the Islamic World, 828-1797”, imported 
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from abroad for temporary exhibition 
within the United States, are of cultural 
significance. The objects are imported 
pursuant to loan agreements with the 
foreign owners or custodians. | also 
determine that the exhibition or display 
of the exhibit objects at The 
Metropolitan Museum of Art, New York, 
New York, from on or about March 26, 
2007, until on or about July 8, 2007, and 
at possible additional venues yet to be 
determined, is in the national interest. 
Public Notice of these Determinations is 
ordered to be published in the Federal 
Register. 

FOR FURTHER INFORMATION CONTACT: For 
further information, including a list of 
the exhibit objects, contact Wolodymyr 
Sulzynsky, Attorney-Adviser, Office of 
the Legal Adviser, U.S. Department of 
State (telephone: (202) 453-8050). The 
address is U.S. Department of State, SA— 
44, 301 4th Street, SW., Room 700, 
Washington, DC 20547-0001. 


Dated: December 15, 2006. 
C. Miller Crouch, 


Principal Deputy Assistant Secretary for 
Educational and Cultural Affairs, Department 
of State. 


[FR Doc. E6—21964 Filed 12-21-06; 8:45 am] 
BILLING CODE 4710-05-P 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


Notice To Rescind a Notice of Intent To 
an Environmental impact 
Statement (EIS); Bannock County, ID 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 
ACTION: Rescind Notice of Intent to 
prepare an EIS. 


SUMMARY: The FHWA is issuing this 
notice to advise the public that the 
Notice of Intent (NOI) published on May 
3, 2006 to prepare an EIS for a proposed 
highway project in Bannock County, 
Idaho is being rescinded. 

FOR FURTHER INFORMATION CONTACT: Mr. 
Edwin B. Johnson, Field Operations 
Engineer, Federal Highway 
Administration, 3050 Lakeharbor Lane, 
Suite 126, Boise, Idaho 83703, 
Telephone: (208) 334-9180, ext. 116, or 
Mr. Dennis Clark, Environmental 
Section Manager, Headquarters, Idaho 
Transportation Department, P.O. Box 
7129, Boise, Idaho 83703-1129, 
Telephone: (208) 334-8203. 


SUPPLEMENTARY INFORMATION: 
Background 


The FHWA, in cooperation with the 
Idaho Transportation Department (ITD), 


is rescinding the NOI to prepare an EIS 
for a project that has been proposed to 
provide a new access point along 
Interstate 15 (I-15) in Bannock County, 
Idaho. The NOI is being rescinded 
because ITD and FHWA have 
determined that the project will have no 
significant impacts and an EIS is not 
necessary or appropriate for the 
environmental evaluation. 

The I-15 Environmental Study began 
in June 2004. Initial projects indicated 
that an Environmental Assessment (EA) 
would be an appropriate level of 
documentation for project impacts. 
Additional environmental scans and 
screening did not reveal significant 
impacts to support a change in the level 
of documentation. Alternatives were 
developed and advanced into further 
screening where actual footprints were 
evaluated for impacts within the project 
limits. One of the alternatives showed 
greater impacts than others being 
evaluated during the continued 
screening process. In response to that 
finding it was thought that an EIS would 
be the best method to discuss impacts 
from this alternative. Consequently, an 
NOI was published on May 3, 2006. 

A public meeting was held on June 
22, 2006 to solicit comments from the 
public on alternatives being considered. 
An additional screening analysis was 
performed in conjunction with the 
public meeting. Based upon the results 
of that screening analysis and public 
comments received on this analysis, 
some of the alternatives were dropped 
from further analysis due to potential 
significant impacts to the built and 
natural environment as well as to traffic 
operations. At this point in the project 
development process, no significant 
human or natural environmental 
impacts are evident in the I-15 
Environmental! Study project that would 
require an EIS. If, at any point in the EA 
process, it is determined that the action 
is likely to have a significant impact on 
the environment, the preparation of an 
EIS will be required. 

To ensure that the full range of issues 
related to this proposed action and all 
significant issues are identified, 
comments and suggestions are invited 
from all interested parties regarding this 
action to rescind the NOI published 
May 3, 2006 for the highway project in 
Bannock County, Idaho. Comments or 
questions concerning this proposed 
action should be directed to the FHWA 
or ITD at the addresses provided above. 


{Catalog of Federal Domestic Assistance 
Program Number 20.205, Highway Research, 
Planning, and Construction. The regulations 
implementing Executive Order 12372 
regarding intergovernmental consultation on 


Federal programs and activities apply to the 
program. ] 

Issued on December 12, 2006. 
Stephen A. Moreno, 
Division Administrator, Boise, Idaho. 
{FR Doc. 06-9779 Filed 12-21-06; 8:45 am] 
BILLING CODE 4910-22-M : 


DEPARTMENT OF TRANSPORTATION 
Federal Highway Administration 


Value Pricing Pilot Program 
Participation, Fiscal Years 2007-2009 


AGENCY: Federal Highway 
Administration (FHWA), DOT. 


ACTION: Notice; solicitation for 
participation. 


SUMMARY: This notice invites State and 
local governments and other public 
authorities to apply to participate in the 
Value Pricing Pilot (VPP) program and 
presents guidelines for program 
applications. This notice supersedes 

two previous notices about the VPP 
program under the Safe, Accountable, 
Flexible, Efficient Transportation Equity . 
Act: A Legacy for Users (SAFETEA-LU) 
published in the Federal Register on 
January 6, 2006 (71 FR 970), and July 

17, 2006 (71 FR 40578). The primary 
purpose of superseding the previous 
notices with this new notice is to shift 
the focus on the types of VPP program 
projects being solicited to achieve 
consistency with the U.S. Department of 
Transportation’s (DOT) National 

Strategy to Reduce Congestion on 
America’s Transportation Network 

(DOT Congestion Initiative), announced 
on May 16, 2006.1 This national strategy 
contains a number of elements that 
involve pricing, thus warranting a 
reconsideration of the types of projects 
solicited for VPP program participation. 
This solicitation aligns the VPP program 
with the DOT Congestion Initiative by __ 
together seeking to support metropolitan 
areas in systemically progressing toward 
implementation of broad congestion 
pricing strategies in the near term. This 
notice also describes the statutory basis 
for the VPP program and specifies all of 
the steps necessary to apply for funding | 
and, where applicable, tolling authority 


1 Speaking before the National Retail Federation's 
annual conference on May 16, 2006, in Washington, 
DC, former U.S. Transportation Secretary Norman 
Mineta unveiled a new plan to reduce congestion 
plaguing America’s roads, rail, and airports. The 
National Strategy to Reduce Congestion on 
America’s Transportation Network includes a 
number of initiatives designed to reduce 
transportation congestion. The transcript of these 
remarks is available at the follwoing URL: hAttp:// 
www.dot.gov./affairs/minetasp051606.htm. 
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under the program. A new application 
deadline is also provided. 

A January 6, 2006, notice covering . 
non-grant tolling programs, which was a 
companion to the original January 6, 
2006, VPP program notice, remains in 
effect. That notice was entitled ‘Safe, 
Accountable, Flexible, Efficient 
Transportation Equity Act: A Legacy for 
Users (SAFETEA-LU); Opportunities for 
States and Other Qualifying Agencies to 
Gain Authority to Toll Facilities 
Constructed Using Federal Funds” (71 
FR 965). Today’s new notice and the 
previous companion notice are together 
intended to cover all of the ; 
opportunities for States and other 
qualifying transportation agencies to 
obtain approval to toll their respective 
facilities and to secure funding to 
implement tolling and pricing. 

DATES: Applications for tolling authority 
only may be submitted at any time prior 
to September 30, 2009. Formal grant 
applications must be submitted no later 
than April 30, 2007, for FY 2007 funds. 

Application Submission: Beginning in 
FY 2007, all Federal agencies, including 
FHWA, are required to use http:// 
www.grants.gov, an electronic format for 
receiving applications. Grants.gov was 
developed as part of the President's 
Management Agenda and related E- 
Government Strategy, which charged 
Federal grant-making agencies with 
developing a single electronic system to 
help prospective applicants find and 
apply for Federal grant opportunities. 
Therefore, applicants applying for 
funding under the VPP program must 
file their applications online at 
www.grants.gov. The full 
announcement for VPP program grants 
is expected to be available on 
www.grants.gov no later than January 
15, 2007. 

FOR FURTHER INFORMATION CONTACT: For 
questions about this notice, please 
contact Mr. Wayne Berman, FHWA 
Office of Operations, (202) 366—4069, or 
via e-mail at wayne.berman@dot.gov. 
For technical questions related to 
project development, please contact Mr. 
Patrick DeCorla-Souza, FHWA Office of 
Operations, at (202) 366-4076, or via e- 
mail at patrick.decorla-souza@dot.gov. 
For legal questions, please contact Mr. 
Michael Harkins, FHWA Office of the 
Chief Counsel, (202) 366-4928, or via e- 
mail at michael.harkins@dot.gov. Office 
hours for the FHWA are from 7:45 a.m. 
to 4:15 p.m., e.t., Monday through 
Friday, except Federal holidays. 
SUPPLEMENTARY INFORMATION: 


Electronic Access 


An electronic copy of this document 
may be downloaded from the Federal 


Register’s home page at: http:// 
www.archives.gov and the Government 
Printing Office’s database at: http:// 
www.access.gpo.gov/nara. 


Coordination With Other Congestion 


Initiative Solicitations 


This solicitation is one of three 
associated solicitations being released 
under the DOT’s Congestion Initiative: 

_1. Urban Partnership Agreement 
(UPA)—One of the key elements of the 
Congestion Initiative is the reduction of 
urban congestion. On December 8, 2006 
(71 FR 71231), the DOT issued a notice 
in the Federal Register seeking 
applications for the UPA. The UPA 
solicitation seeks to identify 
metropolitan areas interested in 
partnéring with the DOT to aggressively 
implement congestion-reducing 
strategies in the near-term. Based on the 
responses to the UPA solicitation the 
DOT expects to enter into partnership 
agreements with a small number of 
metropolitan areas. Identification as an 
“urban partner” will be one of the 
selection factors considered in awarding 
grants under the Value Pricing and 
Intelligent Transportation System 
programs. 

2. Value Pricing Pilot (VPP) 
program—This solicitation for the VPP 
program as reauthorized in SAFETEA— 
LU provides funding to support 
implementation of a variety of pricing- 
based approaches for managing 
congestion on highways. This 
solicitation aligns the VPP program with 
the Congestion Initiative and seeks to 
support metropolitan areas in 
systematically progressing toward 
implementation of broad congestion 
pricing strategies in the near term. 

3. Intelligent Transportation System 
(ITS) Operational Testing to Mitigate 
Congestion (OTMC) program—The ITS 
program as reauthorized in SAFETEA— 
LU supports the research, development 
and testing of ITS for a variety of 
purposes, including the reduction of 
metropolitan congestion. The ITS— 
OTMC solicitation supports the 
operational testing and evaluation of 
advanced technologies to reduce 
congestion in urban areas. 

Applicants should submit pricing- 
related proposals involving the use of 
electronic systems for collection, 
management and enforcement to both 
the VPP program and ITS~-OTMC 
solicitations. Applicants should submit 
identical proposals that address all the 
requirements of both solicitations to 
both programs. DOT will consider these 
proposals for funding under both of 
these programs. Applicants should 
indicate, in their responses to this 
solicitation and DOT’s solicitation for 


ITS—-OTMC, whether they have applied 
to become Urban Partners in response to 
DOT’s UPA solicitation. 


Background 


Section 1012(b) of the Intermodal 
Surface Transportation Efficiency Act 
(ISTEA) (Pub. L. 102-240; 105 Stat. 
1914), as amended by section 1216(a) of 
the Transportation Equity Act (TEA—21) 
(Pub. L. 105-178; 112 Stat. 107), and 
section 1604(a) of Safe, Accountable, 
Flexible, Efficient Transportation Equity 
Act: A Legacy for Users (SAFETEA-LU) 
(Pub. L. 109-59; 119 Stat. 1144), 
authorizes the Secretary of 
Transportation (the Secretary) to create 
a Value Pricing Pilot program. Value 


-_pricing encompasses a variety of 


strategies to manage congestion on 
highways, including tolling of highway 
facilities, as well as other strategies that 
do not involve tolls, such as mileage- 
based vehicle taxes and leasing fees, 
parking pricing, and car sharing. The 
value pricing concept of assessing 
relatively higher prices for travel during 
peak periods is the same as that used in 
many other sectors of the economy to 
respond to peak-use demands. For 
example, airlines, hotels, and theaters 
often charge more at peak than at non- 
peak times. 

The FHWA is seeking applications for 
the FY 2007 VPP program that are 
consistent with the objectives of the 
DOT’s National Strategy to Reduce 
Congestion, announced on May 16, 
2006, which seeks to dedicate 
substantial departmental resources 
toward addressing the growing problem 
of urban congestion. This national 
strategy, and its linkage to the VPP 
program applications that are being 
solicited by this notice, are discussed in 
greater detail later in this notice. 
Because of this new national strategy, 
the primary objective of the VPP 
program for fiscal years 2007, 2008, and 
2009, will be to facilitate cities in 
systematically progressing toward 
implementation of broad congestion 
(variable) pricing over a brief period of 
time, preferably 3 years. 

According to the statutory 
requirements of the VPP program, the 
FHWA may enter into cooperative 
agreements with up to 15 State or local 
governments or other public authorities 
(henceforth referred to only as “‘States”’), 
to establish, maintain, and monitor 
value pricing pilot programs, each 
including an unlimited number of 
projects. The FHWA invites interested 
States to apply to participate in the VPP 
program for FY 2007. As of the date of 
this notice, there are already 13 State- 
led programs currently in the VPP 
program: California, Colorado, Florida, 


— | 
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Georgia, Illinois, Maryland, Minnesota, 
New Jersey, North Carolina, Oregon, 
Texas, Virginia, and Washington. 
Therefore, at this time, only two 
additional States are eligible to 
participate. Any value pricing project 
included under these programs may 
involve the use of tolls on the Interstate 
system. This is an exception to the 
general provisions prohibiting tolls on 
the Interstate system as contained in 23 
U.S.C. 129 and 301. 

To comply with the statutory cap on 
the number of partnering States in a 
manner that maximizes program 
participation, the FHWA will only 
consider an active cooperative 
agreement sufficient to hold one of the 
15 available value pricing slots. An 
agreement will be considered active by 
the FHWA under the following two 
circumstances: (1) During the period 
encompassing the time between when a 
cooperative funding agreement for a 
project or projects has been signed and 
when the project or projects has or have 
been completed, and (2) if VPP program 
tolling authority has been granted and is 
still needed to toll a new or existing 
highway. Absent one or both of these 
conditions being met, an agreement will 
not be considered active for the 
purposes of the VPP program. A State 
that does not maintain an active 
agreement with FHWA risks being 
denied the opportunity to participate in 
the program in the future if no 
participation slots are left. 

A maximum of $12 million is 
authorized for each of the fiscal years 
2007 through 2009 to be made available 
to carry out the VPP program 
requirements. A set-aside of $3 million 
per fiscal year is authorized only for 
value pricing pilot projects that do not 
involve highway tolls. The Federal _ 
share payable under the program is 80 
percent of the cost of the project. Funds 
allocated by the Secretary to a State 
under this section shall remain available 
for obligation by the State for a period 
of 3 years after the last day of the fiscal 
year for which funds are authorized. If, 
on September 30 of any year, the 
amount of funds made available for the 
VPP program, but not allocated, exceeds 
$8 million, the excess amount will, to 
comply with the statutory requirements 
of the VPP program, be apportioned to 
all States as Surface Transportation | 
Program funds. 

Funds available for the VPP program 
can be used to support pre- 
implementation study activities as well 
as to pay for pricing-specific 
implementation costs of value pricing 
projects. Section 1012(b)(6) of ISTEA 
provides that a State may permit toll- 
paying vehicles with fewer than two 


occupants to operate in high occupancy 
vehicle (HOV) lanes if the vehicles are 
part of a local value pricing pilot 
program under this section. Section 
1121 of SAFETEA -LU, ‘““HOV 
Facilities,’ among other things, also 
allows for the conversion of HOV lanes 
to high occupancy toll (HOT) lanes. 
Given that, as of the date of this notice, 
the VPP program has only two slots 
available under which new program 
partners may participate and FHWA 
would like to use a new slot only where 
necessary, section 1121 authority will 
generally be used, instead of VPP 
program authority, for HOV-to-HOT 
lane conversions if an application 
comes from a State that is not already 
in the VPP program. Additionally, since 
value pricing projects are experimental 


-and section 1121 is not, the FHWA may 


elect to also use section 1121 authority 
instead of VPP program authority for 
HOV-to-HOT lane conversions in 
current VPP program States depending 
on the type of project that is proposed. 

Potential financial effects of value 
pricing projects on low-income drivers 
shall be considered and, where such 
effects are expected to be significant, 
possible mitigation measures should be 
identified, such as providing new or 
expanded transit service as an integral 
part of the value pricing project, toll 
discounts or credits for low-income 
motorists who do not have viable transit 
options, or fare or toll credits earned by 
motorists on regular lanes which can be 
used to pay for tolls on priced lanes. 
Mitigation measures can be included as 
part of the value pricing project 
implementation costs. 

Since the Secretary is required to 
report to Congress every 2 years on the 
effects of all value pricing pilot 
programs, project partners will be 
expected to assist the FHWA by 
providing data on its programs for use 
in these reports. 

The VPP program is a continuation of 
the Congestion Pricing Pilot Program 
authorized by section 1012(b) of the 
ISTEA and amended by section 1216 (a) 
of TEA-21. To obtain up-to-date 
information on the status of current 
projects, please go to: http:// 
www.ops.fhwa.dot.gov/tolling_pricing/ 
index.htm. 

In addition to the VPP program, 
SAFETEA-LU offers States broader 
authority to use tolling to finance 
highway construction and 
reconstruction, promote efficiency in 
the use of highways, and support 
congestion reduction by providing 
expanded flexibility under the following 
programs: HOV facilities; Interstate 
System Reconstruction and 
Rehabilitation Pilot; Interstate System 


Construction Toll Pilot; Express Lanes 
Demonstration Program; and Section. 
129 toll agreements. For more 
information on these programs, please 
refer to the companion notice in the 
January 6, 2006, Federal Register 
entitled, “Safe, Accountable, Flexible, 
Efficient Transportation Equity Act: A 
Legacy for Users (SAFETEA-LU); 
Opportunities for State and Other 
Qualifying Agencies to Gain Authority 
to Toll Facilities Constructed Using 
Federal Funds’”’ (71 FR 965). 


Applicable Terms 


99 66 


‘Value pricing,” “congestion 
pricing,” ‘‘peak-period pricing,” 
“variable pricing,” and ‘variable 
tolling” are all terms used to refer to 
direct non-constant charges for road use, 
possibly varying by location, time of 
day, severity of congestion, vehicle 
occupancy, or type of facility. By 
shifting some trips to off-peak periods, 
to mass transit or other higher- 
occupancy vehicles, to non-motorized 
modes, or to routes away from 
congested facilities, or by encouraging 
consolidation of trips, value pricing 
charges are intended to promote 
economic efficiency both generally and 
within the commercial freight sector. 
They also achieve congestion reduction, 
improved air quality, energy 
conservation, and transit productivity 
goals. 

A “value pricing project” means any 
implementation of value pricing 
concepts or techniques discussed in the 
“Potential Project Types” section of this 
notice and included under a State or 
local ‘‘value pricing pilot program.” A 
State is considered to have a value 
pricing pilot program if it has one or 
more approved value pricing projects. 
While the distinction between “‘project”’ 
and ‘‘program’”’ may appear to be merely 
a technical one, it is significant in that, 
as described in the “Background” 
section of this notice, the number of 
total VPP programs is statutorily limited 
to 15, while there is no limit to the 
number of VPP projects allowed under 
each VPP program. 

“Cooperative agreement” means the 
agreement signed between the FHWA 
and a State to establish and implement 
value pricing pilot programs. ‘‘Toll 
agreement” means the agreement signed 
between the FHWA and a State to grant 
the authority to collect tolls. 


Program Objective 
The overall objective of the VPP 


‘ program is to support efforts by State 


and local governments or other public . 
authorities to establish local value 
pricing pilot programs, to provide for 
the monitoring and evaluation of value 


| 
| 
| 


Federal Register/Vol. 71, No. 246/Friday, December 22, 2006/ Notices 


77087 


pricing projects included in such 
programs, and to report on these effects. 
The VPP program’s primary focus is on 
value pricing with road tolls, with a 
secondary focus on other market-based 
approaches for congestion relief that do 
not involve road tolls, such as mileage- 
based vehicle taxes and leasing fees, 
parking pricing, and car sharing. 

The FHWA is seeking applications for 
funding and/or tolling authority to use 
value pricing to reduce congestion, 
improve system performance, and 
promote mobility in a manner 
consistent with the DOT’s National 
Strategy to Reduce Congestion on 
America’s Transportation Network, 
issued in May 2006. This strategy 
consists of a six-point plan, designed to 
both reduce congestion in the short-term 
and to build the foundation for 
successful longer-term congestion 
reduction efforts. The six-point plan 
consists of the following: (1) Establish a 
“Corridors of the Future” competition; 
(2) Relieve urban congestion; (3) 
Unleash private sector investment 
resources; (4) Promote operational and 


technological improvements; (5) Target . 


major freight bottlenecks and expand 
freight policy outreach; and (6) 
Accelerate major aviation capacity 
projects and provide a future funding 
framework for the aviation system. The 
VPP program is part of the, “relieve 
urban congestion” element under which 
“[t]he Department will seek to enter 
Urban Partnership Agreements with 
model cities, pursuant to which the 
cities and Department will commit to 

* * * implementing a broad congestion 
pricing or variable toll demonstration 

* * *” Consistent with this objective, 
all proposals should incorporate 
significant pricing mechanisms 
intended to reduce the level of 
congestion. 


Potential Project Types 


To help meet the objectives of DOT’s 
National Strategy to Reduce Congestion 
on America’s Transportation Network, 
the FHWA is interested in projects that 
have the greatest potential to lead to 
significant, broad, and near-term 
congestion relief. The FHWA will 
consider applications that show that a 
project seeking grant funds will achieve 
at least one of the following: (1) Build 
public support and a technical 

‘foundation for near term congestion 
pricing; (2) develop a pricing program 
with detailed plans and specifications 
leading to near-term implementation; 
and/or (3) implement broad-based 
pricing and evaluate its effectiveness. 
Implementation projects should bring 
about new pricing while pre- 
implementation projects should 


demonstrate that near-term 
implementation is likely, most 
preferably by January 2009, especially 
for FY 2007 applications. For pre- 
implementation projects, applicants 
should demonstrate that there is already 
sufficient political support for 
implementation, or that the project is 
well designed to bring about such 
support. Additionally, projects should 
rely wholly or at least primarily on 
existing facilities and/or facilities that 
will be completed in a very short time 
frame (e.g., within 12 to 18 months), 
since near-term implementation would 
otherwise be impossible. 

Value pricing charges need to be 
targeted at a sizable number of vehicles 


_ that are causing congestion, and prices 


should be set at levels significant 
enough to encourage drivers to use 
alternative times, routes, modes, or trip 
patterns or to telecommute during 
congested periods. Value pricing 
concepts that have become mainstream 
and have been adopted as common 
practice, such as HOV-to-HOT lane 
conversions, will not be funded. 

The FHWA is seeking VPP program 
applications from public entities that 
are willing to engage in discussions 
about entering into comprehensive 
Urban Partnership Agreements that 
include substantial actions on their part 
to advance broad congestion pricing 
approaches, which should be specified 
in their VPP project applications. Unlike 
previous VPP program solicitation 
notices which sought a wide variety of 
project applications, the FHWA is now 
only seeking projects to study or 
implement pricing that is broad in 
nature and will no longer entertain 
applications for studying or 
implementing single-facility projects. 
Such applications should cover a 
significantly-sized geographical area 
and include multiple roadway facilities 
that are priced, an interconnected 
managed lane network, or cordon 
pricing, where, as in London, cars are 
charged a substantial fee to drive in a 
congested area on weekdays. Variable 
pricing of currently free and tolled 
facilities, pricing of multiple facilities or 
corridors, and/or combinations of road 
pricing and parking pricing will 
generally be required. Area-wide pricing 
applications that use technologies that 
provide travelers (including drivers and 
transit riders) with pre-trip and real- 
time congestion and pricing information 
on alternative travel modes and routes 
are especially encouraged to assist 
travelers in making efficient travel 
destination, mode and route choices. 

Tests of new, innovative value pricing 
approaches are encouraged, but only 
within the context of a broad, area-wide 


application. Such auxiliary or 
complementary elements to broad 
pricing applications might include 
pricing at key traffic bottlenecks, 
shifting from fixed to variable toll 
schedules on existing toll facilities (i.e., 
combinations of peak-period surcharges 
and off-peak discounts), and pricing of 
queue jumps, where paying motorists 
can bypass motorists who choose not to 
pay, typically by using special lanes 
with priority signals at freeway entrance 
ramps. 

Projects should be designed to reflect 
the needs of low-income or other 
transportation-disadvantaged groups. 
Mitigation strategies to address equity 
concerns may include bus rapid transit 
or other enhancements of transportation 
alternatives for peak-period travelers, 
“‘life-line”’ toll rates aimed at low- 
income travelers, limited monetary 
credits to all or just to low-income 
travelers that can be used to pay for tolls 
or transit fares (thereby allowing a 
limited amount of free travel before 
having to pay full fees as with some 
cellular phone service plans), and 
credit-based tolling programs such as 
toll credits earned by motorists in 
regular lanes or by transit users in the 
corridor which can later be used to pay 
tolls on priced lanes or for free transit 
trips. 

The FHWA is also interested in grant 
applications for projects that do not 
involve highway tolls. As discussed 
earlier, SAFETEA-LU sets aside at least 
$3 million per fiscal year for such 
projects. The FHWA encourages 
applicants to design such projects, to 
the extent possible, to complement or 
offer the potential for “broad” pricing as 
called for in the DOT’s National Strategy 
to Reduce Congestion on America’s 
Transportation Network. The FHWA 
intends to be more flexible when 
evaluating projects that do not involve 
tolls than when evaluating projects that 
do, given that many types of facility- 
based toll projects have already been. 
funded by the VPP program in the past, 
while the program has had less 
experience using non-toll pricing 
strategies to reduce congestion. 

The FHWA seeks tests of innovative 
parking pricing strategies, including 
time-of-day pricing and charges 
reflective of congested conditions, 
provided the level and coverage of 
proposed parking charges is sufficient to 
reduce congestion. Among the strategies 
that could be considered innovative 
include: surcharges for entering or 
exiting parking facilities during or near 
peak periods; citywide, on-street 
parking pricing that varies by demand; 
and a range of parking cash-out policies, 
where cash is offered to employees in 
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lieu of subsidized parking, parking 
operators reimburse monthly patrons for 
unused parking days, or renters or 
purchasers in multi-family housing 
developments are provided direct 
financial saving for not availing of car 
parking spaces. The FHWA also seeks 
tests of pay-as-you-drive pricing, 
including innovative car ownership, 
leasing, and usage arrangements that 
reduce fixed costs and increase variable 
usage costs. An example of such pricing 
might be car leases with a reduced 
fixed-priced monthly charge coupled 
with a substantial per-mile charge. 


Pre-Implementation Studies 


The VPP program funds may also be 
used to assist States in carrying out pre- 
implementation study activities 
designed to lead to implementation of a 
value pricing project in the near-term, 
consistent with the objectives of the 
DOT’s National Strategy to Reduce 
Congestion on America’s Transportation 
Network. The intent of the pre- 
implementation study phase is to 
support efforts to identify and evaluate 
value pricing project alternatives, and to 
prepare the necessary groundwork for 
near-term implementation. So as to 
focus VPP program resources in a 
manner consistent with the DOT 
Congestion Initiative, FHWA will not 
fund purely academic studies of value 
pricing or studies that involve major 
expansions of existing facilities (not 
designed to lead to near-term project 
implementation) or area-wide planning 
studies covering many topics besides 
pricing and incorporating value pricing 
only as one of a number of options. 
Such studies may be funded with 
regular Federal-aid highway or transit 
planning funds. Applications for pre- 
implementation studies will be 
evaluated based on the likelihood that 
they will lead to near-term 
implementation of broad value pricing 
conforming to the objectives described 
in the previous section. 


Project Costs Eligible for Grant Funding 


The FHWA will provide up to the 
statutorily allowable 80 percent share of 
the estimated costs of an approved 
project. Funds available for the VPP 
program can be used to support pre- 
implementation study activities and 
also to pay for implementation costs of 
value pricing projects. Costs of planning 
for, setting up, managing, operating, 
monitoring, evaluating, and reporting on 
local value pricing pilot projects are 
eligible for reimbursement, but neither 
pre-implementation study costs nor 
implementation costs may be 
reimbursed for longer than three years. 
The 3-year funding limitation will begin 


on the date of the first disbursement of 
Federal funds for project activities. 
Examples of specific pre- 
implementation and implementation 
costs eligible for reimbursement include 
the 

1. Pre-Implementation Study Costs— 
Covered activities include those 
undertaken to advance two key priority 
focus areas: foundation building and 
program development. 

a. Foundation building activities may 
be reimbursed, such as public 
participation, consensus building, 
marketing, modeling, and technology 
assessments; and 

b. Program development activities are 
also eligible for reimbursement, 
including project and financial 
planning, project design, creating 
project specifications, and activities 
required to meet Federal or State 
environmental or other planning 
requirements. 

2. Implementation Costs—Allowable 
costs for reimbursement under this 
priority focus area include those for 
setting up, managing, operating, 
evaluating, and reporting on a value 
pricing project, including: 

a. Necessary salaries and expenses, or 
other administrative and operational 
costs, such as installation of equipment 
for operation of a pilot project (e.g., 
Electronic Toll Collection (ETC) 
technology, video equipment for traffic 
monitoring, and other instrumentation), 
enforcement costs, costs of monitoring 
and evaluating project operations, and 
costs of continuing public relations 
activities during the period of 
implementation; 

b. “mitigation measures to deal with 
any potential adverse financial effects 
on low-income drivers|[,]’’ per section 
1012(b)(7) of ISTEA as amended, 
including costs of providing 
transportation alternatives, such as new 
or expanded transit or ridesharing 
services provided as an integral part of 
the value pricing project. Funds are not 
available to replace existing sources of 
support for these services. 

Project implementation costs can be 
supported until such time that sufficient 
revenues are being generated by the 
project to fund such activities without 
Federal support, but in no case for 
longer than three years. Each 
implementation project included in a 
value pricing pilot program will be © 
considered separately for this purpose. 

Funds may not be used to pay for 
activities conducted prior to approval 
for VPP program participation. Also, 
funds made available through the VPP 
program may not be used to construct 
new highway lanes or bridges, even if 
those facilities are to be priced, but toll 


ramps or minor pavement additions 
needed to facilitate toll collection or 
enforcement are eligible. 
Complementary actions, such as lane 
construction, the implementation of 
traffic control systems, or transit 
projects can be funded through other 
highway and transit programs under 
SAFETEA-LU and from new revenues 
raised as a result of a pilot. VPP program 
applicants are encouraged to explore 
opportunities for combining VPP 
program funds with other funds. Federal 
funds may not, however, be used to 
match VPP program funds unless there 
is specific statutory authority to do so. 


Eligible Uses of Revenues 


Section 1012(b)(2) of ISTEA provides 
that revenues generated by any value 
pricing pilot project must be applied 
first to pay for pilot project operating 
costs. Any project revenues in excess of 
pilot project operating costs may, 
according to section 1012(b)(3) of 
ISTEA, be used for any projects eligible 
under Title 23, U.S. Code. A project’s 
operating costs include any costs 
necessary for a project’s execution; 
mitigation measures to deal with 
adverse financial effects on low-income 
drivers; the proper maintenance of the 
facility; any construction (including 
reconstruction, rehabilitation, 
restoration, or resurfacing) of the 
facility; any debt service incurred in 
implementing the project; and a 
reasonable return on investment by any 
private entity financing the project. Uses 
of revenue are encouraged which will 
support the goals of the VPP program, 
particularly uses designed to provide 
benefits to those traveling in the 
corridor where the project is being 
implemented. 

or VPP toll projects, the FHWA and 
the public authority (including the State 
transportation department) having 
jurisdiction over a‘facility must enter 
into a toll agreement concerning the use 
of toll revenue to be generated under a 
value pricing project. The toll agreement . 
will provide that the public authority 
use the revenues in accordance with the 
applicable statutory requirements. The 
execution of a toll agreement will 
facilitate oversight of a State’s 
compliance with revenue use 
requirements of the VPP program. 


Who is Eligible to Apply? 


Qualified applicants for either tolling 
authority or grants (or both) include 
State or local governments or public 


’ authorities, such as tolling agencies. 


Although project agreements must be 
with the aforementioned public entities, 
and preferably with State Departments 
of Transportation in order to preserve 
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participation slots, a VPP program 
partnership may also include private 
tolling authorities, for-profit companies, 
and non-profit organizations. 


The Value Pricing Pilot Program 
Applications 


Formal applications should be 
submitted online directly by the State 
Department of Transportation to http:// 
www.grants.gov. 

There is no particular format that is 
required for tolling authority 
applications or grant applications, 
although specific information is 
requested. Applications should include 
the following background information: 

(a) The name, title, e-mail address, 
and phone number of the person who 
will act as the point of contact on behalf 
of the requesting agency, authority, or 
authorities; 

(b) A description of the agency, 
authority, or authorities requesting 
funding and/or tolling authority; 

(c) A statement as to whether only 
funding, both funding and tolling 
authority, or only tolling authority via 
the VPP program is being sought to 
support either pre-implementation or 
implementation activities as permitted; 

(d) A description of the public agency 
or agencies that will be responsible for 
operating, maintaining, and enforcing 
the tolling program, if applicable; and 

(e) A statement as to whether the 
applicant has or intends to become an 
Urban Partner and execute an Urban 

‘Partnership Agreement with the DOT 
that would commit the region to take 
broad and aggressive action to reduce 
congestion. 

The core of the application should 
include the following: 

1. A description of the congestion 
problem being addressed (current and 
projected); 

2. A description of the proposed 
pricing program and its goals; 

3. An identification of the facilities 
that will be covered, including whether 
any of the subject facilities is an 
Interstate facility, whether any HOV 
lanes currently exist on any of the 
facilities, and whether any construction 
related activities would be needed to - 
implement the project and, if so, 
whether this is.new construction, 
expansion, rehabilitation, 
reconstruction, or other; 

4. Where applicable, a plan for 
implementing or modifying tolls, and a 
related timetable. Where known, the 
range of anticipated tolls and the 
strategies to vary toll rates (i.e., the 
formulas for variable pricing), the 
technology to be used, enforcement 
programs, and operating details; 


5. Anticipated effects of the pricing 
program on reducing congestion, 
altering travel behavior, and 
encouraging the use of other 
transportation modes; 

6. Preliminary estimates of the social 
and economic effects of the pricing 
program, including potential equity 
impacts, and a plan or methodology for 
further refining such estimates; 

7. The role of alternative 
transportation modes in the project; 

8. A description of the tasks to be 
carried out as part of each phase of the 
project; 

9. A detailed project timeline broken 
down by tasks and phases; 

10. An itemized budget broken down 
by task and funding year (i.e., Year 1, 
Year 2, etc.), which is only required for 
grant applications; 

11. Plans for monitoring and 
evaluating implementation projects, 
including plans for collection and 
analysis, before and after assessment, 
and long term monitoring and 
documenting of project effects; 

12. A detailed finance and revenue 
plan, including (for implementation 
projects) a budget for capital and 
operating costs; a description of all 
funding sources, planned expenditures, 
and proposed uses of revenues; and a. 
plan for projects to become financially 
self-sustaining (without Federal 
support) within 3 years of 
implementation, all of which is only 
required for grant applications. 

13. A discussion of previous public 
involvement, including public meetings, 
in the development of the proposed 
pricing program. Any expressions or 
declarations of support from State or 
local government officials or the public. 
Future plans for involving key affected 
parties, coalition building, and media 
relations, and more broadly for ensuring 
adequate public involvement prior to 
implementation; 

14. Plans for meeting all Federal, State 


- and local legal and administrative 


requirements for project 
implementation, including relevant 
Federal-aid planning and environmental 
requirements; 

15. A description of how, if at all, any 
private entities are involved in the 
project either in the up-front costs to 
enact tolling, or the cost sharing or debt 
retirement associated with revenues; 
and 

16. An explanation about how 


- electronic toll collection (ETC) project 


components will be compatible with 
other ETC systems in the region. 

If some of these items are not 
available or fully developed at the time 
the formal application is submitted, 
applications will still be considered for 


grant funding support or for tolling 
authority if they meet the interests of 
the FHWA, as described earlier in the 
section entitled ‘‘Potential Project 
Types,” (except for applicants for tolling 
authority only), and if there is a strong 
indication that these items will be 
completed within a short time. 


VPP Program Process 
A. Requests for Funding 


To ensure that all projects receive fair 
and equal consideration for the limited 
available funds, the FHWA requires | 
formal grant applications to be 
submitted no later than April 30, 2007, 
for FY 2007 funds to http:// 
www.grants.gov. 


B. Projects for Which No Funds Are 
Requested 


Although most projects under the VPP 
program involve requests for value 
pricing funds, some projects do not, and 
instead only seek tolling authority 
under the program. In such cases, and 
especially where a State is not already 
part of the VPP program, the FHWA 
recommends that the public authority 
investigate the other opportunities to 
gain authority to toll that are listed in 
the companion notice in the January 6, 
2006, Federal Register, entitled “Safe, 
Accountable, Flexible, Efficient 
Transportation Equity Act: A Legacy for 
Users (SAFETEA-LU); Opportunities for 
State and Other Qualifying Agencies to 
Gain Authority to Foll Facilities 
Constructed Using Federal Funds” (71 
FR 965). 


Post-Selection Process. 


If approved, a formal cooperative 
agreement will be prepared between the 
FHWA and the State. The cooperative 
agreement will include a refined scope 
of work developed from the original 
funding application and subsequent 
discussions with FHWA. Federal 
statutes will govern the cooperative 
agreement. Regulations cited in the 
agreement, and 49 CFR Part 18, Uniform 
Administrative Requirements for Grants 
and Cooperative Agreements to State 
and Local Governments, will also apply. 
As a practical matter, each VPP program 
project should have a separate 
cooperative agreement. Although, in the 
past, the FHWA has allowed some 
States to have a master cooperative 
agreement that is subsequently amended 
for each approved project, in the future 
the FHWA will execute a separate 
agreement for each project. For value 
pricing projects that involve only toll 
authority and that do not involve 
requests for Federal funds, a cooperative 
agreement must still be executed. 
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Subsequent to the signing of the 
cooperative agreement for a tolling 
project, and after all environmental 
requirements have been met and the 
project is ready to proceed to 
construction and/or implementation, a 
toll agreement will then be executed 
with the FHWA that addresses the use 
of revenues from the operation of the 
toll facility. As discussed previously, 
revenues must generally first be used to 
cover debt service, provide reasonable 
return on private party investments, and 
operate and maintain the facility. Any 
remaining revenues may then be used 
for other title 23 U.S.C. eligible 
purposes. 


Other Requirements 


Prior to the FHWA approval of pricing 
project implementation, value-pricing 
programs must be shown to be 
consistent with Federal metropolitan 
and statewide planning requirements 
(23 U.S.C. 134 and 135; and, if 
applicable, 49 U.S.C. 5303 and 5304). 


Implementation projects involving 
tolls outside metropolitan areas must be 
included in the approved statewide 
transportation improvement program 
and be selected in accordance with the 
requirements set forth in section 
1204(f)(3) of the TEA-21. 


Implementation projects involving 
tolls in metropolitan areas must be: (a) 
Included in, or consistent with, the 
approved metropolitan transportation 
plan (if the area is in nonattainment for 
a transportation related pollutant, the 
metropolitan plan must be in 
conformance with the State air quality 
implementation plan); (b) included in 
the approved metropolitan and 
statewide transportation improvement 
programs (if the metropolitan area is in 
a nonattainment area for a 
transportation related pollutant, the 
metropolitan transportation 
improvement program must be in 
conformance with the State air quality 
implementation plan); (c) selected in 
accordance with the requirements in 
section 1203(h)(5) or (i)(2) of TEA—21; 
and (d) consistent with any existing 
congestion management system in 
Transportation Management Areas, 
developed pursuant to 23 U.S.C. 
134(i)(3). 


(Authority: 23 U.S.C. 315; sec. 1216{a), Pub. 
L. 105-178, 112 Stat. 107; Pub. L. 109-59; 
117 Stat. 1144 49 CFR 1.48) 

Issued on: December 18, 2006. 
J. Richard Capka, 
Federal Highway Administrator. 
[FR Doc. E6-21912 Filed 12-21-06; 8:45 am] 
BILLING CODE 4910-22-P 


DEPARTMENT OF TRANSPORTATION 


Federal Motor Carrier Safety 
Administration 


[Docket No. FMCSA-2006-25756] 


Commercial Driver’s License 
Standards; Application for Exemption; 
Volvo Trucks North America, Inc 


AGENCY: Federal Motor Carrier Safety 
Administration (FMCSA), DOT. 


ACTION: Notice of application for 
exemption; request for comments. 


SUMMARY: The FMCSA announces that 
Volvo Trucks North America, Inc. 
(Volvo) has applied for an exemption 
from the Federal requirement that 
drivers of commercial motor vehicles 
(CMVs) have a commercial driver’s 
license (CDL). Volvo requests that the 
exemption cover three Swedish 
engineers who will test-drive CMVs for 
Volvo within the United States. Each of 
the three Volvo employees currently 
holds a Swedish CDL. Volvo states that 
it requests the exemption to support 
Volvo field tests on future air-quality 
standards and to evaluate the 
performance of Volvo vehicles in “real 
world” environments. 

DATES: Comments must be received on 
or before January 22, 2007. 


ADDRESSES: Your comments may be 
submitted by any of the following 
methods: 

¢ Docket Management System (DMS) 
Web site at http://dmses.dot.gov/submit, 
under the last five digits of Docket No. 
FMCSA-—2006-25756, and following the 
online instructions for submitting 
comments; 

e Fax: 1-202-493-2251; 

e Mail: Docket Management Facility; 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL-401,Washington, DC 20590- 
0001; 

e Hand Delivery: Room PL-401 on 
the plaza level, 400 Seventh Street, SW., 
Washington, DC, between 9 a.m. and 5 
p-m., Monday through Friday, except 
Federal holidays; or — 

e Federal eRulemaking Portal at 
http://www.regulations.gov following 
the online instructions for submitting 
comments. 

Docket: To read background 
documents or comments received, go to 
http://dms.dot.gov at any time or Room 
PL—401 on the plaza level of the Nassif 
Building, 400 Seventh Street, SW., 
Washington, DC, between 9 a.m. and 5 
p-m., Monday through Friday, except 
Federal holidays. The DMS is available 
24 hours each day, 365 days each year. 
If you want to be notified that we 


received your comments by mail or 
hand delivery, please include a self- 
addressed, stamped envelope or 
postcard. If you submit comments on 
line, you will be provided an 
opportunity to print an 
acknowledgement page. 

Privacy Act: Anyone may view or 
download comments submitted in any 
of DOT’s dockets by searching under the 
name of the commenter or name of the 
person signing the comment-(if 
submitted on behalf of an association, 
business, labor union, or other entity). 
You may view DOT’s complete Privacy 
Act Statement in the Federal Register 
published on April 11, 2000, at 65 FR 
19477. It is also available at http:// 
dms.dot.gov. 


FOR FURTHER INFORMATION CONTACT: Mr. 
Thomas Yager, Chief, Driver and Carrier 
Operations Division, Office of Bus and 
Truck Standards and Operations, MC- 
PSD, Federal Motor Carrier Safety 
Administration, DOT, 400 Seventh 
Street, SW., Washington, DC 20590; 
Telephone: 202-366-4009. E-mail: - 
MCPSD@dot.gov. 


SUPPLEMENTARY INFORMATION: 


Background 


The Federal Motor Carrier Safety 
Administration (FMCSA) may grant 
exemptions from its safety regulations 
based on 49 U.S.C. Chapter 313 and 
31136. The Agency has published 
procedures for submission and handling 
of requests for exemption (49 CFR Part 
381). Upon receipt of a request, FMCSA 
must publish a notice of itin the 
Federal Register. This provides the 
public an opportunity to inspect the 
information relevant to the application, 
including any safety analyses that have 
been conducted, and to comment on the 
request for exemption. 

The Agency must review the safety 
analyses and the public comments and 
determine whether granting the 
exemption would likely achieve a level 
of safety equivalent to, or greater than, 
the level that would be achieved by the 
current regulation (49 CFR 381.305). If 
this standard is not satisfied, we cannot 
grant the request. The FMCSA must 
publish the Agency’s decision in the 
Federal Register (49 CFR 381.315(b)). If 
the Agency denies the request, we must 
state the reason for doing so. If the 
Agency grants the exemption, we must 
specify the person or class of persons 
receiving the exemption, the regulatory 
provision or provisions from which 
exemption is being granted, the effective 
period of the exemption (up to 2 years), 

_ and the terms and conditions of the 
exemption. An exemption may be 
renewed (49 CFR 381.300(b)). 


| 

| 

| 
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On two recent occasions, FMCSA has 
published notices concerning similar 
Volvo requests. The first notice was the 
granting of an exemption to Volvo for 11 
Swedish CDL drivers permitting them to 
operate CMVs in the United States (71 
FR 27780, May 12, 2006). The second 
notice sought public comment on 
another application by Volvo seeking 
exemption for seven Swedish CDL 
drivers for similar purposes (71 FR 
45095, August 8, 2006). 


Volvo’s Application for Exemption 


Volvo has applied for an exemption 
from 49 CFR 383.23, one of the CDL 
rules. This section sets forth the 
licensing requirements for drivers 
operating CMVs in excess of 26,000 
pounds gross vehicle weight rating in 
interstate or intrastate commerce. Volvo 
wishes to operate such CMVs in the 
United States and requests an 
exemption because its driver-employees 
are citizens and residents of Sweden 
and as such cannot obtain a CDL in any 
State of the United States. A copy of the 
application is in Docket No. FMCSA-— 
2006-25756. 

The exemption would allow three 
drivers to operate CMVs as part of a 
team of drivers supporting a Volvo field 
test of U.S. air-quality standards and 
test-driving prototype Volvo vehicles. 
Locations include Volvo’s test site and 
the vicinity of Phoenix, Arizona, 
thereby allowing Volvo to obtain test 
results in ‘“‘real world’ environments. 

The drivers are: Hans Leif Esbjorn 
Berg, Lars Ingemar Karlsson, and Rolf 
Stefan Wikner. Each holds a valid 
Swedish CDL and has driving 
experience in large trucks. Volvo has 
submitted a copy of the Swedish driving 
record of each of these drivers, and each 
has a driving record free of violations. 

The FMCSA has previously 
determined that the process for 
obtaining a Swedish-issued CDL 
adequately assesses the driver’s ability 
to operate CMVs in the United States. 
The standards for a Swedish CDL are 
comparable to, and as demanding as, the 
Federal requirements of Part 383. 


Request for Comments 


FMCSA requests public comment 
from all interested persons on Volvo’s 
application for an exemption for these 
three drivers from the CDL requirement 
of 49 CFR 383.23. See 49 U.S.C. 
31315(b)(4) and 31136(e). The Agency 
will consider all comments received by 
close of business on January 22, 2007. 
Comments will be available for 
examination in the docket. 

We will consider comments received 
after the comment closing date to the 
extent practicable. 


- Issued on: December 15, 2006. 

John H. Hill, 

Administrator. 

[FR Doc. E6—21913 Filed 12—21-06; 8:45 am] 
BILLING CODE 4910-Ex-P 


DEPARTMENT OF TRANSPORTATION 
Federal Railroad Administration 


Petition for Waiver of Compliance 


In accordance with Part 211 of Title 
49 Code of Federal Regulations (CFR), 
notice is hereby given that the Federal 
Railroad Administration (FRA) received 
a request for a waiver of compliance 
with certain requirements of Federal 
railroad safety regulations. The 
individual petition is described below, 
including the party seeking relief, the 


_ regulatory provisions involved, the 


nature of the relief being requested, and 
the petitioner’s arguments in favor of 
relief. 


Burlington Northern Santa Fe 
Corporation 


Docket Number FRA-2006-—24812 


Burlington Northern Santa Fe 
Corporation (BNSF) seeks a permanent 
waiver of compliance with the certain 
provisions of 49 CFR Part 232, Brake 
System Safety Standards for Freight and 
Other Non-Passenger Trains and 
Equipment. Specifically, they are 
requesting a waiver from the mileage 
and inspection requirements for 49 CFR 
232.213, Extended Haul Trains. 

BNSF would like to perform the 
1,500-mile extended haul inspection for 
13 designated trains at points that 
slightly exceed the 1,500-mile point for 
inbound and outbound inspections. On 
July 14, 2006, the FRA granted BNSF a 
6-month temporary waiver from the 
requirements for which the railroad is 
presently seeking permanent relief. 
BNSF believes that the relief is critical 
given the increased demand for coal by 
the utility industry, and that the 
increase will not compromise railroad 
safety. BNSF believes that granting this 
waiver petition will significantly 
improve their ability to transport coal 
without any degradation to the safe - 
operation of the following designated 
trains: E-PAMATM, E-PAMBAM, E- 
PAMBTM, E-PAMNAM, E-PAMSBM, E- 
PAMEBM, E-MHSATM, E-MHSBKM, E- 
MHSCAM, E-MHSEBM, E-MHSJRM, E- 
MHSNAM, and E-MHSRWM. 

BNSF states that they will provide 
mechanical and operating forces with 
the list of trains allowed to operate past 
the 1,500-mile threshold. Additionally, 
BNSF would maintain records of 
defective conditions discovered during 


inspections, as currently required, 
including any defective equipment set 
out en route. 

Interested parties are invited to 
participate in these proceedings by 
submitting written data or comments. 
FRA does not anticipate scheduling a 
public hearing in connection with these 
proceedings since the facts do not 
appear to warrant a hearing. If any 
interested party desires an opportunity 
for oral comment, they should notify 
FRA in writing before the end of the 
comment period and specify the basis 
for their request. 

All communication concerning these 
proceedings should identify the 
appropriate docket number (e.g., Waiver 
Petition Docket Number FRA-—2006-— 
24812) and must be submitted in 
triplicate to the Docket Clerk, DOT 
Central Docket Management Facility, 
Room P1-401, Washington, DC. 20590- 
0001. All communications concerning 
this petition should identify the 
appropriate docket number (FRA-—2006— 
26029) and may be submitted by one of 
the following methods: 

e Web site: http://dms.dot.gov. 
Follow the instructions for submitting 
comments on the DOT electronic site; 

e Fax: 202-493-2251; 

e Mail: Docket Management Facility, 
U.S. Department of Transportation, 400 
Seventh Street, SW., Nassif Building, 
Room PL—401, Washington, DC 20590-— 
0001; or 

e Hand Delivery: Room PL—401 on 
the plaza level of the Nassif Building, 
400 Seventh Street, SW., Washington, 
DC, between 9 a.m. and 5 p.m., Monday 
through Friday, except Federal holidays. 

Communication received within 30 
days of the date of this notice will be 
considered by FRA prior to final action 
being taken. Comments received after 
that date will be considered to the 
extent practicable. All written 
communications concerning these 
proceedings are available for 
examination during regular business 
hours (9 a.m.—5 p.m.) at the above 
facility. All documents in the public 
docket are also available for inspection 
and copying on the Internet at the 
docket facility’s Web site at http:// 
dms.dot.gov. 

Anyone is able to search the 
electronic form of all comments 
received into any of our dockets by the 
name of the individual submitting the 
comment (or signing the comment on 
behalf of an association, business, labor 
union, etc.). You may review the DOT’s 
complete Privacy Act Statement in the 
Federal Register published on April 11, 
2000 (Volume 65, Number 70; Pages 
19477-—78). The Statement may also be 
found at http://dms.dot.gov. 
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Issued in Washington, DC, on December 
19, 2006. 


Grady C. Cothen, Jr., 


Deputy Associate Administrator, for Safety 
Standards and Program Development. 


[FR Doc. E6—21955 Filed 12-21-06; 8:45 am] 
BILLING CODE 4910-06-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


[Docket No. NHTSA-2006-—25525; Notice 2] 


Fulmer Heimets, Inc., Denial of Petition 
for Decision of inconsequential 
Noncompliance 


Fulmer Helmets, Inc. (Fulmer) has 
determined that certain helmets it 
produced in 2001 through 2006 do not 
comply with $5.2 of 49 CFR 571.218, 
Federal Motor Vehicle Safety Standard 
(FMVSS) No. 218, “‘Motorcycle 
Helmets.” Pursuant to 49 U.S.C. 
30118(d) and 30120(h), Fulmer has 
petitioned for a determination that -this 
noncompliance is inconsequential to 
motor vehicle safety and has filed an 
appropriate report pursuant to 49 CFR 
Part 573, “Defect and Noncompliance 
Reports.” Notice of receipt of the 
petition was published, with a 30 day 
comment period, on August 8, 2006 in 
the Federal Register (71 FR 45106). 
NHTSA received no comments. 

Affected are a total of approximately 
32,052 helmets which Fulmer certified 
as complying with FMVSS No. 218. 
These consist of approximately 26,762 
Modular Motorcycle Helmets AF—-M 
produced between January 2002 and 
April 2006, and approximately 5,290 
Modular Snowmobile Helmets SN-M 
produced between November 2001 and 
November 2005. S5.2 of FMVSS No. 
218, Penetration, requires that ‘““when a 
penetration test is conducted in 
accordance with S7.2, the striker shall 
not contact the surface of the test 
headform.” When this test was 
conducted on the subject helmets, the 
striker contacted the surface of the test 
headform. Fulmer has corrected the 
problem that caused these errors so that 
they will not be repeated in future 
production. 

Fulmer believes that the 
noncompliance is inconsequential to 
motor vehicle safety and that no 
corrective action is warranted. Fulmer 
states that it asked Harry Hurt, ‘“‘a 
leading expert in helmet testing and 
motorcycle crash research * * * 
[whose] experience is more than 50 
years,” to review the test results. Fulmer 
further states, 


[Harry Hurt’s] opinion is that the 
noncompliance on the penetration test is 
inconsequential because the helmets 
performed exceptionally well on all impact 
attenuation tests. In his experience, there has 
never been any correlation between the 
penetration test and accident performance, 
and damage like the penetration test is never 
seen in crash involved motorcycle helmets. 


NHTSA has reviewed the petition and 
has determined that the noncompliance 
is not inconsequential to motor vehicle 
safety. The petitioner has not provided 
sufficient arguments or data to meet its 
burden of persuasion. 

Fulmer asserts that the 
noncompliance is inconsequential to 
motor vehicle safety based on the 
opinion of Hugh H. (Harry) Hurt, Jr., 
President of the Head Protection 
Research Laboratory. Mr. Hurt contends 
that ‘‘there has never been any 
correlation between the penetration test 
and accident performance.” While Mr. 
Hurt may have significant research 


-experience related to motorcycle 


helmets, his statement alone is 
insufficient to justify that the failure of 
the Fulmer AF--M and SN-M helmets to 


. meet S5.2 of the standard is 


inconsequential to motor vehicle safety. 

The agency adopted the penetration 
performance requirement from ANSI 
Z90.1—1971. This performance 
requirement was adopted by the 
Standards Committee Z90 which 
included representatives from various 
consumer groups, helmet 
manufacturers, testing organizations, 
and government organizations. 

Since its adoption, NHTSA has 
reviewed the relationship of the 
penetration test to motor vehicle safety. 
The agency requested comments on the 
merits of the penetration performance 
test in 1988 (53 FR 11280) but received 
no comments regarding the elimination 
of this performance requirement, or 
proving or disproving the benefits. In 
1997, a study was commissioned to 
evaluate upgrading FMVSS No. 218 
(‘Feasibility Study of Upgrading 
FMVSS No. 218, Motorcycle Helmets,” 
D.R. Thom, H.H. Hurt, T.A. Smith, J.V. 
Ouelelet, Head Protection Research 
Laboratory, University of Southern 
California, The 
study considered potential areas for 
FMVSS No. 218 to be upgraded, 
including the penetration test. With 
regard to the latter, the authors, 
including Mr. Hurt, stated that “‘[t]he 
advantage [of the FMVSS No. 218 
penetration test] is that the test is very 
severe, simple, repeatable, and 
absolutely denies qualification to an 
inferior helmet.” (pg. 11) The study (at 
pages 1 and 54) recommended that the 
agency retain the penetration tests. 


These reviews provide ample support 
for the value of the penetration test 
within FMVSS No. 218. 

At an independent test lab, NHTSA 
conducted FMVSS No. 218 compliance 
tests on eight of the subject Fulmer AF- 
M motorcycle helmets. Six of the eight 
helmets failed the penetration 
requirement of S5.2, representing a 75 
percent failure rate of the sample set. 
NHTSA believes that the rate of 
noncompliance presents a safety 
concern, and the arguments presented 
by the petitioner have not alleviated this 
concern. 

In consideration of the foregoing, 
NHTSA has decided that the petitioner 
has not met its burden of persuasion 
that the noncompliance described is 
inconsequential to motor vehicle safety. 
Accordingly, Fulmer’s petition is hereby 

denied. 

Authority: (49 U.S.C. 30118, 30120; 
delegations of authority at CFR 1.50 and 
501.8). 

Issued on: December 18, 2006. 

Daniel C. Smith, 

Associate Administrator for Enforcement. 
{FR Doc. E6—21990 Filed 12—21--06; 8:45 am] 
BILLING CODE 4910-59-P 


DEPARTMENT OF TRANSPORTATION 


National Highway Traffic Safety 
Administration 


[Docket No. NHTSA 2006-25981; Notice 2] 


Michelin North America, Inc., Grant of 
Petition for Decision of _ 
inconsequential Noncompliance 


Michelin North America, Inc. 
(Michelin) has determined that certain 
tires it imported in 2005 and 2006 do 
not comply with S6.5(d) of 49 CFR 
571.119, Federal Motor Vehicle Safety 
Standard (FMVSS) No. 119, ‘““New 
pneumatic tires for vehicles other than 
passenger cars.” Pursuant to 49 U.S.C. 
30118(d) and 30120(h), Michelin has 
petitioned for a determination that this 
noncompliance is inconsequential to 


_ motor vehicle safety and has filed an 


appropriate report pursuant to 49 CFR 
Part 573, “Defect and Noncompliance 
Reports.” Notice of receipt of a petition 
was published, with a 30-day comment 
period, on October 12, 2006, in the 
Federal Register (71 FR 60230). NHTSA 
received no comments. 

Affected are a total of approximately 
6,189 11R24.5 Load Range H 
BFGoodrich DR444 tires produced 
between November 20, 2005 and July 
22, 2006. S6.5(d) of FMVSS No. 119 
requires that each tire shall be marked 
on each sidewall with ‘‘[t]he maximum 
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load rating and corresponding inflation 
pressure of the tire * * *.” The 
sidewall labeling on the subject tires 
incorrectly states the maximum dual 
load carrying capacity. They are 
incorrectly marked “Max load dual 3075 
kg (6780 lbs) at 830 kPa (120 psi).”’ They 
should have been marked “‘Max load 
dual 3000 kg (6610 Ibs) at 830 kPa (120 
psi).”’ The tires are correctly marked for 
the maximum single load carrying 
capacity. Michelin has corrected the 
problem that caused these errors so that 
they will not be repeated in future 
production. 

Michelin believes that the 
noncompliance is inconsequential to 
motor vehicle safety and that no 
corrective action is warranted. Michelin 
states, 


When both single and dual loads are marked 
on the tire (as is the case here), FMVSS No. 
119 requires that performance compliance 

‘testing be done based on the single (higher, 
more punishing) tire load. Therefore, an 
incorrect maximum dual load marking is 
inconsequential and [the] tire meets all 
FMVSS No. 119 minimum performance 
requirements. 


Michelin cites NHTSA’s grant of a 
previous inconsequential 
noncompliance petition it submitted for 
a similar maximum dual load 
noncompliance (69 FR 62512; October 
26, 2004; Docket No. NHTSA-2004— 
18973, Notice 2), where NHTSA stated, 


The agency also agrees that safety will not be 
compromised for the tires marked with the 
incorrect “‘max load dual’’ since the more 
severe ‘‘max load single’’ load is marked 
correctly. In addition, these tires meet or 
exceed all of the performance requirements 
of FMVSS No. 119, and all other 
informational markings as required by 
FMVSS No. 119 are present. 


Michelin says that the tires meet or 
exceed all other FMVSS No. 119 
_ Tequirements. 

The agency agrees with Michelin that 
the noncompliance is inconsequential to 
safety. As Michelin points out, when 
both single and dual loads are marked 
on the tire, as is the case here, FMVSS 
No. 119 requires that performance 
compliance testing be done based on the 
single higher and more severe tire load, 
which is correctly labeled. 

Industry standardizes its tire sizes in 
the various yearly standards 
publications. Due to the demanding 
environment in which a dual tire is 
used, industry imposes a safety factor 
for load whenever a tire is used in a 
dual application. The safety factor may 
vary within a small range from tire to 
tire, and the values are published in one 
of the standard publications allowed in 
FMVSS No. 119. In this case, Michelin 
apparently used the Tire & Rim 


Association. (T&R) Yearbook for 2006, 
which states that for the 11R24.5 radial. 


‘truck tire, the max rated load and 


pressure values are as follows: Max 
single load 3250 kg (7160 lbs) @ 830 kPa 
(120 psi); Max dual load 3000 kg (6610 
Ibs) @ 830 kPa (120 psi). The safety 
factor here is 92.3%. 


The subject noncompliant tires were 
mismarked with a dual load of 3075 kg 
(6780 lbs) @ 830 kPa (120 psi). The 
safety factor for the mismarked tire is 
therefore reduced to 94.7%. (The safety 
factor as used here is the ratio between 
the max rated dual load and the max 
rated single load expressed as a 
percentage. An increase in this 
percentage indicates a reduction in the 
margin of safety. In this case, the 
mismarked tires can be loaded to 94.7% 
of the single load instead of the 
intended dual load of 92.3% of the 
single load.) 


A review of the T&R Yearbook for 
2006 for this and similar sized and load 
rated radial truck tires reveals that the 
safety factors vary from 90.8% to 
94.9%.! Since the Michelin mismarking 
keeps the safety factor within the range 
established for similar radial truck tires, 
the noncompliance has minimal safety 
impact even if the consumer loads the 
vehicle according to the mismarked tire 
labeling. 


In addition, the tires are certified to 
meet all of the other performance and 
labeling requirements of FMVSS No.. 
119. 


In consideration of the foregoing, 
NHTSA has decided that the petitioner 
has met its burden of persuasion that 
the noncompliance described is 
inconsequential to motor vehicle safety. 
Accordingly, Michelin’s petition is 
granted and the petitioner is exempted 
from the obligation of providing 
notification of, and a remedy for, the 
noncompliance. 

Authority: (49 U.S.C. 30118, 30120; 
delegations of authority at CFR 1.50 and 
501.8) 

Issued on: December 18, 2006. 

Daniel C. Smith, 

Associate Administrator for Enforcement. 
[FR Doc. E6—21989 Filed 12-21-06; 8:45 am] 
BILLING CODE 4910-59-P 


1 See T&R Yearbook for 2006, pages 3-16, Radial 
Ply tires for Trucks, Busses and Trailers Used in 
Normal Highway Service, Table TTB-3R. 


DEPARTMENT OF TRANSPORTATION 


Pipeline and Hazardous Materials 
Safety Administration 


[Docket: PHMSA-99-6355] 


Request for Public Comments and 
Office of Management and Budget 
(OMB) Approval of an Existing 

Information Collection (2137-0604) 


AGENCY: Pipeline and Hazardous 
Materials Safety Administration 
(PHMSA), DOT. 

SUMMARY: This notice requests public 
participation in the Office of 
Management and Budget (OMB) 
approval process for the renewal of an 
existing PHMSA information collection. 
In compliance with the Paperwork 
Reduction Act of 1995, this notice 
announces that the Information 
Collection Request (ICR) described 
below has been forwarded to OMB for 
extension of the currently approved 
collection. The ICR describes the nature 
of the information collection and the 
expected burden. This renewal of 
information complies with the integrity 
management rule for hazardous liquid 
pipelines for operators with more than 


500 miles of pipeline. PHMSA 


published a Federal Register Notice 
soliciting comments on the following 
information collection and received 
none. The purpose of this notice is to 
allow the public an additional 30 days 
from the date of this notice to submit 
comments. 


DATES: Comments must be submitted on 
or before January 22, 2007. 

ADDRESSES: Send comments to the 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, 725—17th Street, NW., 
Washington, DC 20503, Attention DOT 
Desk Officer. 

FOR FURTHER INFORMATION CONTACT: 
William Fuentevilla at (202) 366-6199, 
or by e-mail at 
William.Fuentevilla@dot.gov. 


SUPPLEMENTARY INFORMATION: Comments 
are invited on whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the Department. These 
include (1) whether the information will 
have practical utility; (2) the accuracy of 
the Department’s estimate of the burden 
of the proposed information collections; 
(3) ways to enhance the quality, utility, 
and clarity of the information to be 
collected; and (4) ways to minimize the 
burden of the collection of information 
on respondents, including the use of 
automated collection techniques or 
other forms of information technology. 
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PHMSA published a Federal Register 
Notice with a 60-day comment period 
for this ICR on June 16, 2006 (71 FR 
34995), and received no comments. 

Through the Integrity Management 
Program (49 CFR 195.452), PHMSA 
requires operators to develop and follow 
integrity management programs to 
assess, evaluate, repair, and validate 
pipeline segments that could impact 
high consequence areas in the event of 
leak or failure. The programs must 
provide for continual assessment of 
pipeline segments that could affect 
populated areas, areas unusually 
sensitive to environmental damage and 
commercially navigable waterways. 
Pipeline operators must keep updated 
written records associated with their 
programs and have them available for 
inspection, and submit relevant notices 
to PHMSA as specified by the 
regulation. 

As used in this notice, the term 
“information collection” includes all 
work related to preparing and 
disseminating information related to 
this recordkeeping requirement 
including completing paperwork, 
gathering information, and conducting 
telephone calls. 

Type of Information Collection 
Request: Renewal of Existing Collection. 

Title of Information Collection: 
Pipeline Integrity Management in High 
Consequence Areas (Operators with 
more than 500 Miles of Hazardous 
Liquid Pipelines). 

Respondents: 71 hazardous liquid 
pipeline operators with more than 500 
miles of pipes. 

Estimated Total Annual Burden on 
Respondents: 57,510 hours. 

Issued in Washington, DC on December 18, 
2006. 

Florence L. Hamn, 

Director of Regulations for Pipeline Safety. 
[FR Doc. 06-9814 Filed 12-18-06; 2:57 pm] 
BILLING CODE 4910-60-P 


DEPARTMENT OF TRANSPORTATION 


Surface Transportation Board 

[STB Ex Parte No. 290 (Sub-No. 5) (2007- 
1)] 

Quarterly Rail Cost Adjustment Factor 


AGENCY: Surface Transportation Board, 
DOT. 


ACTION: Approval of rail cost adjustment 
factor. 


SUMMARY: The Board has approved the 
first quarter 2007 rail cost adjustment 
factor (RCAF) and cost index filed by . 
the Association of American Railroads. 
The first quarter 2007 RCAF 


(Unadjusted) is 1.208. The first quarter 
2007 RCAF (Adjusted) is 0.568. The first 
quarter 2007 RCAF-—5 is 0.540. 

DATES: Effective Date: January 1, 2007. 
FOR FURTHER INFORMATION CONTACT: Mac 
Frampton, (202) 565-1541. [Federal 
Information Relay Service (FIRS) for the 
hearing impaired: 1-800-877-8339. ] 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Board’s decision, which is available 
on our Web site http://www.stb.dot.gov. 
To purchase a copy of the full decision, 
write to, e-mail or call the Board’s 
contractor, ASAP Document Solutions; 
9332 Annapolis Rd., Suite 103, Lanham, 
MD 20706; e-mail asapdc@verizon.net; 
phone (202) 306-4004. [Assistance for 
the hearing impaired is available 
through FIRS: 1-800-877-8339. ] 

This action will not significantly 
affect either the quality of the human 
environment or energy conservation. 

Pursuant to 5 U.S.C. 605(b), we 
conclude that our action will not have 
a significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 


Decided: December 15, 2006. ~ 


By the Board, Chairman Nottingham, Vice 
Chairman Mulvey, and Commissioner 
Buttrey. 


Vernon A. Williams, 

Secretary. 

{FR Doc. E6—21947 Filed 12-21-06; 8:45 am] 
BILLING CODE 4915-01-P 


DEPARTMENT OF TRANSPORTATION 


Surface Transportation Board 
[STB Finance Docket No. 34968] 


Chicago Terminal Railroad— 
Acquisition and Operation 
Exemption—Soo Line Railroad 
Company d/b/a Canadian Pacific 
Railway 


Chicago Terminal Railroad (CTR), a 
noncarrier, has filed a verified notice of 
exemption under 49 CFR 1150.31 to 
acquire and operate a line of railroad 
known as the C&E Line currently owned 
by the Soo Line Railroad Company d/b/ 
a Canadian Pacific Railway, which 
consists of approximately 4.5 miles of 
rail line located in Chicago, Cook 
County, IL.1 Iowa Pacific Holdings LLC 
(IPH) will own CTR through its wholly 
owned subsidiary Permian Basin 
Railways Inc. 

The transaction is related to STB 
Finance Docket No. 34967, Iowa Pacific 
Holdings LLC and Permian Basin 


1 The line does not have any mileposts. 


Railways, Inc.—Continuance in Control 
Exemption—Chicago Terminal 
Railroad, wherein IPH and Permian 
have concurrently filed a verified notice 
of exemption to continue in control of 
CTR upon its becoming a Class III rail 
carrier. 

CTR certifies that the projected 
annual revenues as a result of this 
transaction will not result in the 
creation of a Class II or Class I rail 
carrier, and further certifies that its 
projected annual revenues will not 
exceed $5 million. The transaction is 
scheduled to be consummated on or 


‘after December 21, 2006. 


If the notice contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10502(d) 
may be filed at any time. The filing of 
a petition to revoke will not 
automatically stay the transaction. 

An original and 10 copies of all 
pleadings, referring to STB Finance 
Docket No. 34968, must be filed with 
the Surface Transportation Board, 1925 
K Street, NW., Washington, DC 20423- 
0001. In addition, one copy of each 
pleading must be served on John D. 
Heffner, 1920 N Street, NW., Suite 800, 
Washington, DC 20036. 

Board decisions and notices are 
available on our Web site at hitp:// 
www.stb.dot.gov. 


Decided: December 14, 2006. 


By the Board, David M. Konschnik, 
Director, Office of Proceedings. 


Vernon A. Williams, 

Secretary. 

[FR Doc. E6-21898 Filed 12-21-06; 8:45 am] 
BILLING CODE 4915-01-P 


DEPARTMENT OF TRANSPORTATION 


Surface Transportation Board 
[STB Finance Docket No. 34942] 
lowa Interstate Railroad, Ltd.— 


Acquisition of Control Exemption— 
Lincoin & Southern Railroad Company 


AGENCY: Surface Transportation Board, 
DOT. 


ACTION: Notice of exemption. 


SUMMARY: Under 49 U.S.C. 10502, the 
Board is granting a petition for 
exemption from the prior approval 
requirements of 49 U.S.C. 11323 et seq., 
for lowa Interstate Railroad, Ltd., a Class 
II carrier, to acquire control by stock 
purchase of Lincoln & Southern 
Railroad Company, a Class III carrier. 
DATES: This exemption will be effective 
on December 30, 2006. Petitions to stay 
must be filed by December 26, 2006. 
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Petitions to reopen must be filed by 
January 11, 2007. 
ADDRESSES: An original and 10 copies of 
all pleadings referring to STB Finance 
Docket No. 34942 must be filed with the 
Surface Transportation Board, 1925 K 
Street, NW., Washington, DC 20423- 
0001. In addition, one copy of all 
pleadings must be served on petitioner’s 
representative: Edward J. Krug, 401 First 
Street SE, Suite 330, P.O. Box 186, 
Cedar Rapids, IA 52406-0186. 
FOR FURTHER INFORMATION CONTACT: 
Joseph H. Dettmar, (202) 565-1600. 
[Assistance for the hearing impaired is 
available through the Federal 
Information Relay Service (FIRS) at 1- 
800-877-8339.] 
SUPPLEMENTARY INFORMATION: 
Additional information is contained in 
the Board’s decision. To purchase a 
copy of the full decision, write to, e- 
mail, or call: ASAP Document 
Solutions, 9332 Annapolis Rd., Suite 
103, Lanham, MD 20706; e-mail: 
asapdc@verizon.net; telephone: (202) 
306-4004. [Assistance for the hearing 
impaired is available through FIRS at 1- 
- 800-877-8339. ] 

Board decisions and notices are 
available on our Web site at http:// 
www.stb.dot.gov. 


Decided: December 15, 2006. 


By the Board, Chairman Nottingham, Vice 
Chairman Mulvey, and Commissioner 
Buttrey. 


Vernon A. Williams, 

Secretary. 

[FR Doc. E6-—21948 Filed 12—21—06; 8:45 am] 
BILLING CODE 4915-01-P 


DEPARTMENT OF TRANSPORTATION 


- Surface Transportation Board 
[STB Finance Docket No. 34967] 


lowa Pacific Holdings, LLC and 
Permian Basin Railways, Inc.— 
Continuance in Control Exemption— 
Chicago Terminal Railroad 


lowa Pacific Holdings, LLC (IPH) and 
its subsidiary Permian Basin Railways, 
Inc. (Permian), both noncarriers, have 
filed a verified notice of exemption to 
continue in control of Chicago Terminal 
Railroad (CTR), upon CTR’s becoming a 
Class III rail carrier. 

IPH owns 100 percent of the common 
stock of Permian. IPH presently controls 
_ four other Class III short line railroads ~ 
through Permian: the West Texas and 
‘Lubbock Railway Company, Inc., the 
Austin & Northwestern Railroad 
Company, Inc., d/b/a Texas New Mexico 
Railroad, the Arizona Eastern Railway 
Company, Inc., and the San Luis & Rio 


Grande Railroad Company, Inc. 
Otherwise, IPH does not directly or 
indirectly own any other railroad 
properties subject to Board jurisdiction. 


The transaction is scheduled to be 
consummated on or after December 21, 
2006. 


This transaction is related to the 
concurrently filed verified notice of 
exemption in STB Finance Docket No. 
34968, Chicago Terminal Railroad— 
Acquisition and Operation Exemption— 
Soo Line Railroad Company d/b/a 
Canadian Pacific Railway, wherein 
noncarrier CTR seeks to purchase and 
operate a 4.5-mile line of railroad in 
Chicago, Cook County, IL, known as the 
C&E Line currently owned by the Soo 
Line Railroad Company d/b/a Canadian 
Pacific Railway. 


Applicant states that: (1) The railroads 
do not connect with each other or any 
railroad in their corporate family; (2) the 
continuance in control is not part of a 
series of anticipated transactions that 
would connect the railroads with each 
other or any railroad in their corporate 
family; and (3) the transaction does not 
involve a Class | carrier. Therefore, the 
transaction is exempt from the prior 
approval requirements of 49 U.S.C. 
11323. See 49 CFR 1180.2(d)(2). 


Under 49 U.S.C. 10502(g), the Board 
may not use its exemption authority to 
relieve a rail carrier of its statutory 
obligation to protect the interest of its 
employees. Section 11326(c), however, 
does not provide for labor protection for 
transactions under section 11324 and 
11325 that involve only Class III rail 
carriers. Accordingly, the Board may not 
impose labor protective conditions here, 
because all of the carriers involved are 
Class III carriers. 


If the verified notice contains false or 
misleading information, the exemption 
is void ab initio. Petitions to revoke the 
exemption under 49 U.S.C. 10502(d) 
may be filed at any time. The filing of 
a petition to revoke will not 
automatically stay the transaction. 


An original and 10 copies of all 
pleadings, referring to STB Finance 
Docket No. 34967, must be filed with 
the Surface Transportation Board, 1925 
K Street, NW., Washington, DC 20423- 
0001. In addition, one copy of each 
pleading must be served on John D. 
Heffner, 1920 N Street, NW., Suite 800, 
Washington, DC 20036. 


Board decisions and notices are 
available on our Web site at http:// 
www.stb.dot.gov. 


Decided: December 14, 2006. 


By the Board, David M. Konschnik; 
Director, Office of Proceedings. 


Vernon A. Williams, ~- 

Secretary. 

{FR Doc. E6—21900 Filed 12—21—06; 8:45 am] 
BILLING CODE 4915-01-P 


DEPARTMENT OF TRANSPORTATION 


Surface Transportation Board 
[STB Docket No. AB-192 (Sub-No. 2X)] 


Birmingham Southern Railroad 


_Company—Abandonment Exemption— 


in Jefferson County, AL 


Birmingham Southern Railroad 


. Company (BSRC) has filed a verified 


notice of exemption under 49 CFR 1152 
Subpart F—Exempt Abandonments to 
abandon a 0.18-mile line of railroad 
known as the Old Port Branch, 
extending from Survey Station 
936+04.07 of Turnout P-63 A, over 
Trestle 17.9, to a connection with Ergon 
Terminaling, Inc.’s (Ergon) rail line at 
Survey Station 945+52.55 in Jefferson 
County, AL. The line traverses United 
States Postal Service Zip Code 35118.1 

BSRC has certified that: (1) No local 
traffic has moved over the line for at 
least 2 years; (2) there is no overhead 
traffic on the line; (3) no formal 
complaint filed by a user of rail service 
on the line (or by a State or local 
government entity acting on behalf of 
such user) regarding cessation of service 
over the line either is pending with the 
Surface Transportation Board or with 
any U.S. District Court or has been 
decided in favor of complainant within 
the 2-year period; and (4) the 
requirements at 49 CFR 1105.7 
(environmental reports), 49 CFR 1105.8 
(historic reports), 49 CFR 1105.11 
(transmittal letter), 49 CFR 1105.12 
(newspaper publication), and 49 CFR 
1152.50(d)(1) (notice to governmental 
agencies) have been met. 

As a condition to this exemption, any 
employee adversely affected by the 
abandonment shall be protected under 
Oregon Short Line R. Co.— 
Abandonment—Goshen, 360 1.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employees, a petition for partial 
revocation under 49 U.S.C. 10502(d) 
must be filed. Provided no formal 
expression of intent to file an offer of 


1 BSRC intends to convey to Ergon its interest in © 
the line, including Trestle 17.9 and all the rails and 
ties associated therewith, for a distance of 423.59 
feet extending from Survey Station 936+04.07, 
which will provide Ergon with the potential for a 
future rail connection should the need arise. If the 
trestle is not conveyed to Ergon, it will be conveyed 
to the State of Alabama or dismantled. 


77096 


Federal Register/Vol. 71, No. 246/Friday, December 22, 2006 / Notices 


financial assistance (OFA) has been 
received, this exemption will be 
effective on January 23, 2007, unless 
stayed pending reconsideration. 
Petitions to stay that do not involve 
environmental issues,” formal 
expressions of intent to file an OFA 
under 49 CFR 1152.27(c)(2),3 and trail 
use/rail banking requests under 49 CFR 
1152.29 must be filed by January 2, 
2007. Petitions to reopen or requests for 
public use conditions under 49 CFR 
1152.28 must be filed by January 11, 
2007, with the Surface Transportation 
Board, 1925 K Street, NW., Washington, 
DC 20423-0001. 

A copy of any petition filed with the 
Board should be sent to BSRC’s 
representative: Michael M. Partain, Esq., 
United States Steel Corporation, 6200 E. 
J. Oliver Boulevard, Suite 192, Fairfield, 
AL 35064. 

If the verified notice contains false or 
misleading information, the exemption 
is void ab initio. 

BSRC has filed environmental and 
historic reports which address the 
effects, if any, of the abandonment on 
the environment and historic resources. 
SEA will issue an environmental 
assessment (EA) by December 29, 2006. 
Interested persons may obtain a copy of 
the EA by writing to SEA (Room 500, 
Surface Transportation Board, 
Washington, DC 20423-0001) or by 
calling SEA, at (202) 565-1539. 
[Assistance for the hearing impaired is 
available through the Federal 
Information Relay Service (FIRS) at 1- 
800-877-8339.] Comments on 
environmental and historic preservation 
matters must be filed within 15 days 
after the EA becomes available to the 
public. 

Environmental, historic preservation, 
public use, or trail use/rail banking 
conditions will be imposed, where 
appropriate, in a subsequent decision. 

Pursuant to the provisions of 49 CFR 
1152.29(e)(2), BSRC shall file a notice of 
consummation with the Board to signify 
that it has exercised the authority 
- granted and fully abandoned the line. If 
consummation has not been effected by 
BSRC’s filing of a notice of 
consummation by December 22, 2007, 
and there are no legal or regulatory 


2 The Board will grant a stay if an informed 
decision on environmental issues (whether raised 
by a party or by the Board’s Section of 
Environmental Analysis (SEA) in its independent 
investigation) cannot be made before the 
exemption’s effective date. See Exemption of Out- 
of-Service Rail Lines, 5 1.C.C.2d 377 (1989). Any 
request for a stay should be filed as soon as possible 
so that the Board may take appropriate action before 
the exemption’s effective date. 

3Each OFA must be accompanied by the filing 
fee, which currently is set at $1,300. See 49 CFR 
1002.2(f)(25). 


barriers to consummation, the authority. 
to abandon will automatically expire. 

Board decisions and notices are 
available on our Web site at http:// 
www.stb.dot.gov. 

Decided: December 14, 2006. 

By the Board, David M. Konschnik, 


_ Director, Office of Proceedings. 


Vernon A. Williams, 

Secretary. 

[FR Doc. E6—21763 Filed 12—21—06; 8:45 am] 
BILLING CODE 4915-01-P 


DEPARTMENT OF VETERANS 
AFFAIRS 


Reasonable Charges for Medical Care 
or Services; 2007 Calendar Year 
Update 


- AGENCY: Department of Veterans Affairs. 


ACTION: Notice. 


SUMMARY: Section 17.101 of Title 38 of 
the Code of Federal Regulations sets 
forth the Department of Veterans Affairs 
(VA) medical regulations concerning 
“reasonable charges” for medical care or 
services provided or furnished by VA to 
a veteran: 

—For a nonservice-connected 
disability for which the veteran is 
eligible for care (or the payment of 
expenses of care) under a health plan 
contract; 

—For a nonservice-connected 
disability incurred incident to the 
veteran’s employment and covered 
under a worker’s compensation law or 
plan that provides reimbursement or 
indemnification for such care and 
services; or 

—For a nonservice-connected 
disability incurred as a result of a motor 
vehicle accident in a State that requires 
automobile accident reparations 
insurance. 

The regulations include 
methodologies for establishing billed 
amounts for the following types of 
charges: acute inpatient facility charges; 
skilled nursing facility/sub-acute 
inpatient facility charges; partial 
hospitalization facility charges; 
outpatient facility charges; physician 
and other professional charges, 
including professional charges for 
anesthesia services and dental services; 
pathology and laboratory charges; 
observation care facility charges; 
ambulance and other emergency 
transportation charges; and charges for 
durable medical equipment, drugs, _ 
injectables, and other medical services, 
items, and supplies identified by 
Healthcare Common Procedure Coding 
System (HCPCS) Level II codes. The 
regulations also provide that data for 


calculating actual charge amounts at 
individual VA facilities based on these 
methodologies will be posted on the 
Internet site of the Veterans Health 
Administration Chief Business Office, 
currently at http://www.va.gov/cbo, 
under “‘Charge Data.’’ Some of these 
charges are hereby updated as described 
in the SUPPLEMENTARY INFORMATION 
section of this notice. These changes are 
effective January 1, 2007. 

When charges for medical care or 
services provided or furnished at VA 
expense by either VA or non-VA 
providers have not been established 
under other provisions of the 
regulations, the method for determining 
VA’s charges is set forth at 38 CFR 
17.101 (a)(8). 


FOR FURTHER INFORMATION CONTACT: 
Romona Greene, Chief Business Office 
(168), Veterans Health Administration, 
Department of Veterans Affairs, 810 
Vermont Avenue, NW., Washington, DC 
20420, (202) 254-0361. (This is not a 
toll free number.) 

SUPPLEMENTARY INFORMATION: Of the 
charge types listed in the Summary 
section of this notice, acute inpatient 
facility charges and skilled nursing 
facility/sub-acute inpatient facility 
charges are not being changed. Acute | 
inpatient facility charges remain the 
same as set forth in a notice published 
in the Federal Register on September 
28, 2006 (71 FR 57028). Skilled nursing 
facility/sub-acute inpatient facility 
charges remain the same as set forth in 
a notice published in the Federal 
Register on September 28, 2006 (71 FR 
57028). 

Based on the methodologies set forth 
in 38 CFR 17.101, this document 
provides an update to charges for 2007 
HCPCS Level II and Current Procedural 
Technology (CPT) codes. Charges are 
also being updated based on more 
recent versions of data sources for the 
following charge types: partial 
hospitalization facility charges; - 
outpatient facility charges; physician 
and other professional charges, 
including professional charges for 
anesthesia services and dental services; 
pathology and laboratory charges; 
observation care facility charges; 
ambulance and other emergency 
transportation charges; and charges for 
durable medical equipment, drugs, 
injectables, and other medical services, 
items, and supplies identified by 
HCPCS Level II codes. These updated 
charges are effective January 1, 2007. 

In this update, we are retaining the 
table designations used in the notice 
posted on the Internet site of the 
Veterans Health Administration Chief 
Business Office currently at http:// 


— 

| 
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www1.va.gov/cbo, under “Charge Data.” 
The effective date of this change was 
August 25, 2006 and the notice can also 
be found in the Federal Register (71 FR 
50504). Accordingly, the tables 
identified as being updated by this 
notice correspond to the applicable 
tables posted on the internet with the 
notice, beginning with Table C. 

We have updated the list of data 
sources, presented in Supplementary 
Table 1, that were used to establish the 
updated charges described in this 
notice. 

As a reminder, in Supplementary 
Table 3 published in the Federal 


Register dated September 28, 2006, we 
set forth the list of VA medical facility 
locations, which includes their three- 
digit Zip Codes and provider based/non- 
provider based designations. In 
accordance with the final rule, 
subsequent updates to Supplementary 
Table 3 will be posted on the Internet 
site of the Veterans Health 
Administration Chief Business Office. 


Consistent with the regulations, the 
updated data tables and supplementary 
tables containing the changes described 
in this notice will be made available 
during January 2007, on the internet site 


of the Veterans Health Administration 
Chief Business Office, currently at 
http://www1.va.gov/cbo, under ‘Charge 
Data (Rates)”. The updated data tables 
and supplementary tables containing 
the changes described will be effective 
until changed by a subsequent Federal 
Register notice. 


Approved: December 6, 2006. 
Gordon H. Mansfield, 
Deputy Secretary of Veterans Affairs. 
[FR Doc. E6—22000 Filed 12-21-06; 8:45 am] 
BILLING CODE 8320-01-P 


q 
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Corrections 


Federal Register 
Vol. 71, No. 246 


Friday, December 22, 2006 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, Proposed Rule, 
and Notice documents. These corrections are 
prepared by the Office of the Federal 
Register. Agency prepared corrections are 
issued as signed documents and appear in 
the appropriate document categories 
elsewhere in the issue. 


DEPARTMENT OF JUSTICE 
Antitrust Division 


Notice Pursuant to the National 
Cooperative Research and Production 
Act of 1993—Power Tool Institute 
Table Saw Guarding Joint Venture 


Project 
Correction 


In notice document 06—9644 
beginning on page 74559 in the issue of 
Tuesday, December 12, 2006, make the 
following corrections: 

1. On page 74559, in the third 
column, in the last paragraph, in the 
second line, ‘“‘november 2” should read 
“November 2”’. 

2. On the same page, in the same 
column, in the last paragraph, in the last 
line, “national Cooperative” should 
read “National Cooperative”’. 


3, On page 74560, in the first column, 
in the first full paragraph, in the sixth 
line, “mount Prospect” should read 
“Mount Prospect”. 


[FR Doc. C6—9644 Filed 12—21—06; 8:45 am] 
BILLING CODE 1505-01-D 


SOCIAL SECURITY ADMINISTRATION 
20 CFR Part 404 

[Docket No. SSA-2006-0098] 

RIN 0960-AF34 


Revised Medical Criteria for Evaluating 
Visual Disorders 


Correction 

In rule document 06—9236 beginning 
on page 67037 in the issue of Monday, 
November 20, 2006 make the following 
correction: 


Appendix 1 to Subpart P of Part 404 
[Corrected] 

On page 67054, in Appendix 1 to 
Subpart P of Part 404, in the first 
column, in the first line “‘efers’’ should 
read “‘refers’’. 


[FR Doc. C6—9236 Filed 12-21-06; 8:45 am] 
BILLING CODE 1505-01-D 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


14 CFR Part 39 


[Docket No. FAA—2006-—24696; Directorate 
Indentifier 2006—NM—038—AD] 


RIN 2120-AA64 


Airworthiness Directives; Empresa 
Brasileira de Aeronautica S.A. : 
(EMBRAER) Model EMB-145, —145ER, 
—145MR, —145LR, —145XR, —145MP, and 
-145EP Airplanes; and Model EMB- 
135BJ, —135ER, -135KE, -135KL, and 
—135LR Airplanes 


Correction 


Proposed Rule document E6—20629 
was inadvertently published in the 
Rules and Regulations section in the 
issue of Wednesday, December 6, 2006, 
beginning on page 70648. It should have 
appeared in the Proposed Rules section. 


{FR Doc. Z6—20629 Filed 12—21—06; 8:45 am] 
BILLING CODE 1505-01-D 


Friday, 
December 22, 2006 


Part Il 


Environmental 
Protection Agency 


40 CFR Parts 60, 62, 72, and 78 
Revisions of Standards of Performance 
for New and Existing Stationary Sources; 
Electric Utility Steam Generating Units; 
Federal Plan Requirements for Clean Air 
Mercury Rule; and Revisions of Acid Rain 
Program Rules; Proposed Rule 


RE 
1985 
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ENVIRONMENTAL PROTECTION 
AGENCY 


40 CFR Parts 60, 62, 72, and 78 
[EPA-HQ—OAR-2006-—0905; FRL-8255-1] 
RIN 2060—AN98 


Revisions of Standards of 
Performance for New and Existing 
Stationary Sources; Electric Utility 
Steam Generating Units; Federal Plan 
Requirements for Clean Air Mercury 

. Rule; and Revisions of Acid Rain 
Program Rules 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Proposed rule. 


SUMMARY: In this action, EPA proposes 
a Federal Plan to implement Clean Air 
Act (CAA) section 111 mercury (Hg) 
standards of performance for new and 
existing coal-fired electric utility steam 
generating units (Utility Unit or EGU) 
located in States or Indian Country 
covered by the Clean Air Mercury Rule 
- (CAMR) which do not have EPA 
approved and currently effective State 
plans. The EPA will not take final action 
on the proposed Federal Plan until EPA 
either finds that a State has failed to 
timely submit a plan or disapproves a 
submitted plan. Any final Federal Plan 
is expected to serve primarily to 
temporarily fill a regulatory gap in 
circumstances where either a State fails 
to timely submit a plan or EPA 
disapproves a submitted plan as, in 
either case, States will be free to submit 
an approvable plan after promulgation 
of the Federal Plan and upon approval 
of the State Plan by EPA, the Federal 
Plan will no longer apply to coal-fired 
Utility Units covered by the State Plan. 
This action also proposes certain 
revisions to both the CAMR State Plan 
model cap-and-trade rule (in order to 
make it compatible with the Federal 
Plan cap-and-trade rule and to make 
technical corrections) and the Acid Rain 
Program ‘regulations (in order to 
simplify the provision concerning 
alternate designated representatives and 
to make the administrative appeals 
process applicable to the decisions of 
the Administrator under the State Plan 
and Federal Plan cap-and-trade rules). 
DATES: Comments. Comments on this 
proposal must be received on or before 


February 20, 2007. A public hearing will 
be held in Washington, DC prior to the 
end of the public comment period. EPA 
will publish a separate Federal Register 
notice announcing the date, location, 
and time for the public hearing. Please 
refer to SUPPLEMENTARY INFORMATION for 
additional information on the public 
hearing. 


ADDRESSES: Submit your comments, 
identified by Docket ID Number EPA— 
HQ-OAR-2006-0905, by one of the 
following methods: 

A. Federal Rulemaking Portal: http:// 
www.regulations.gov. Follow the on-line 
instructions for submitting comments. 

B. E-mail: A-AND-R-Docket@epa.gov. 

C. Mail: Air Docket, ATTN: Docket 
Number EPA—HQ—OAR-2006-0905, 
Environmental Protection Agency, Mail 
Code: 6102T, 1200 Pennsylvania Ave., 
NW., Washington, DC 20460. 

D. Hand Delivery: EPA Docket Center, 
1301 Constitution Avenue, NW., Room 
3334, Washington, DC. Such deliveries 
are only accepted during the Docket’s 
normal hours of operation, and special 
arrangements should be made for 
deliveries of boxed information. 

Instructions: Direct your comments to 
Docket ID No. EPA Docket Number 
EPA—HQ-OAR-2006-0905. EPA’s 
policy is that all comments received 
will be included in the public docket 
without change and may be made 
available online at http:// 
www.regulations.gov, including any 
personal information provided, unless 
the comment includes information 
claimed to be Confidential Business 
Information (CBI) or other information 
whose disclosure is restricted by statute. 
Do not submit information that you 
consider to be CBI or otherwise 
protected through www.regulations.gov 
or e-mail. The www.regulations.gov 
Web site is an ‘‘anonymous access” 
system, which means EPA will not 
know your identity or contact 
information unless you provide it in the 
body of your comment. If you send an 
e-mail comment directly to EPA without 
going through www.regulations.gov 
your e-mail address will be 
automatically captured and included as 
part of the comment that is placed in the 
public docket and made available on the 
Internet. If you submit an electronic 
comment, EPA recommends that you 
include your name and other contact 


information in the body of your 
comment and with any disk or CD-ROM 
you submit. If EPA cannot read your 
comment due to technical difficulties 
and cannot contact you for clarification, 
EPA may not be able to consider your 
comment. Electronic files should avoid 
the use of special characters, any form 
of encryption, and be free of any defects 
or viruses. 

Docket: All documents in the docket 
are listed in the www.regulations.gov 
index. Although listed in the index, 
some information is not publicly 
available, i.e., CBI or other information 
whose disclosure is restricted by statute. 
Certain other material, such as 
copyrighted material, is not placed on 
the Internet and will be publicly 
available only in hard copy form. 
Publicly available docket materials are 
available either electronically in 
www.regulations.gov or in hard copy at 
the EPA Docket Center, EPA West, 
Room 3334, 1301 Constitution Avenue, 
NW., Washington, DC. The Public 
Reading Room is open from 8:30 a.m. to 
4:30 p.m., Monday through Friday, _ 
excluding legal holidays. The telephone 
number for the Public Reading Room is 
(202) 566-1744, and the telephone 
number for the Air Docket is (202) 566— 
1742. 


FOR FURTHER INFORMATION CONTACT: For 
information concerning this proposed 
CAMR Federal Plan as well as 
Integrated Planning Model (IPM) 
analyses performed in developing the 
final CAMR, contact Meg Victor, 
Program Development Branch, Clean 
Air Markets Division (MC 6204J), EPA, 
Washington, DC 20460; telephone 
number (202) 343-9193; fax number 
(202) 343—2359; electronic mail address: 
victor.meg@epa.gov. 

For information concerning all other 
analyses performed in developing the 
final CAMR, contact Mr. William 
Maxwell, Energy Strategies Group, 
Sector Policies and Programs Division 
(Mail Code D243-01), EPA, Research 
Triangle Park, North Carolina 27711; 
telephone number (919) 541-5430; fax 
number (919) 541-5450; electronic mail 
address: maxwell.bill@epa.gov. 


SUPPLEMENTARY INFORMATION: 


Regulated Entities. Categories and 
entities potentially regulated by this 
action include the following: 


NAICS 
code! 


Examples of potentially regulated entities 


Industry 
Federal Government 


State/local/Tribal government 


221112 
2221122 


2221122 


Fossil fuel-fired electric utility steam generating units. 

Fossil fuel-fired electric utility steam generating units owned by 
the Federal government ; 

Fossil fuel-fired electric utility steam generating units owned by 
municipalities. 
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Category 


NAICS 
code 1 


Examples of potentially regulated entities 


921150 


country. 


Fossil fuel-fired electric utility steam generating units in Indian 


1 North American Industry Classification System. 
? Federal, State, or local government-owned and operated establishments are classified according to the activity in which they are engaged. 


This table is not intended to be 
exhaustive, but rather provides a guide 
for readers regarding entities likely to be 
regulated by this action. This table lists 
examples of the types of entities EPA is 
now aware could potentially be 
regulated by this action. Other types of 
entities not listed could also be affected. 
To determine whether your facility, 
company, business, organization, etc., is 
regulated by this action, you should 
examine the applicability criteria in 40 
CFR 60.45Da of the final new source 
performance standards (NSPS) 
amendments and 40 CFR 60.24(h) of the 
final CAMR. If you have questions 
regarding the applicability of this action 
to a particular entity, consult your State 


or local agency (or EPA Regional Office). 


World Wide Web. In addition to being 
available in the docket, an electronic 
copy of this action will also be available 
on the World Wide Web through EPA’s 
Office of Air and Radiation. Following 
signature by the Administrator, a copy 
of this action will be posted on the 
CAMR page at http://www.epa.gov/ 

- camr. 

‘Public Hearing. A public hearing will 
be held in Washington, DC prior to the 
end of the public comment period. EPA 
will publish a future Federal Register 
notice announcing the details of the 
public hearing including the time, date, 
and location, and will announce the 
public hearing on EPA’s Web site for 
this rulemaking at http://www.epa.gov/ 
CAMR. 

Because the hearing will be held at a 
U.S. Government facility, everyone 
planning to attend should be prepared 
to show valid picture identification to 
the security staff in order to gain access 
to the meeting room. Oral testimony 
will be limited to 5 minutes per 
commenter. The EPA encourages 
commenters to provide written versions 
of their oral testimonies either 
electronically (on computer disk or CD- 
ROM) or in paper copy. Verbatim 
transcripts and written statements will 
be included in the rulemaking docket. 

The public hearing will provide 
interested parties the opportunity to 
present data, views, or arguments 
concerning the proposed rule. The EPA 
may ask clarifying questions during the 
oral presentations, but will not respond 
to the presentations or comments at that 
time. Written statements and supporting 


information submitted during the 
comment period will be considered 
with the same weight as any oral 
comments and supporting information 
presented at a public hearing. 


Outline. The information presented in 
this preamble is organized as follows: 


I. Background 
A. Summary of This Action 
B. Regulatory Background of CAMR 
C. State Plan Requirements 
II. Federal Plan Process 
A. Legal Authority for Federal Plan 
B. Implementation of Federal Plan 
C. Timing of Federal Plan Action 
D. Federal Plan Control Measures 
E. National Mercury Budget and 
Compliance Dates 
F. State and Indian Country Emission 
Budgets - 
Ill. Federal Hg Cap-and-Trade Program 
A. Overall Structure of the Federal Hg Cap- 
and-Trade Program 
B. Sources Affected Under the Federal Cap- 
and-Trade Rule 
C. Allocation of Emission Allowances 
D. Allowance Banking 
E. Source-Level Emissions Monitoring and 
Reporting Requirements 
F. Compliance and Penalties 
G. Elements of the Federal Hg Trading 
Program That Differ From the State 
Model Hg Trading Program 
IV. Proposed Revisions of the CAMR State 
Model Cap-and-Trade Program Rule 
V. Proposed Revisions of the Acid Rain 
Program Regulations 
VI. Units Subject to the CAMR Federal Plan 
and New Source Performance Standards 
VII. Statutory and Executive Order Reviews 
A. Executive Order 12866: Regulato 
Planning and Review 
B. Paperwork Reduction Act 
C. Regulatory Flexibility Act 
D. Unfunded Mandates Reform Act 
E. Executive Order 13132: Federalism 
F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 
G. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 
H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 
. National Technology Transfer and 
Advancement Act 
. Executive Order 12898: Federal Actions 
To Address Environmental Justice in 
Minority Populations and Low-Income 
Populations 


I. Background 
A. Summary of This Action 


On May 18, 2005, EPA finalized . 
CAMR and established standards of 
performance for Hg for new and existing 
coal-fired electric utility steam 
generating units (Utility Units or EGUs). 
(The standards of performance for 
existing Utility Units are in the form of 
emission guidelines which do not apply 
to individual sources until they are 
implemented through an EPA approved 
State plan or a promulgated Federal 
plan.) (See 70 FR 28606.) CAMR 
established a mechanism by which Hg 
emissions from new and existing coal- 
fired Utility Units are capped at 
specified, nation-wide levels. A first 
phase cap of 38 tpy becomes effective in 
2010, and a second phase cap of 15 tpy 
becomes effective in 2018. EPA then set 
State level emission caps that States 
must meet and developed an emissions 
cap-and-trade program States can use to 
meet these caps. State plans to 
implement and enforce these standards 
of performance were due to EPA by 
November 17, 2006.1 Under 40 CFR 
60.27(b), the Administrator must 
approve or disapprove State Plans 
within 4 months of the November 17, 
2006 submission deadline. 

CAA section 111 requires States, and 
CAA section 301(d) and the Tribal Air 
Rule, 40 CFR part 49, allow Tribes 
granted treatment as States (TAS), with 
existing coal-fired Utility Units to 
submit plans to EPA that implement 
and enforce the standards of 
performance. The CAMR itself requires 
States to submit a plan for addressing 
Hg emissions from new Utility Units 
even if there are no existing Utility 
Units in the State. 

CAA section 111(d)(2) grants the 
Administrator the same authority to 
prescribe a plan for a State in cases 
where the State fails to submit a 
satisfactory plan as he would have 
under section 110(c) of the CAA in the 
case of a State’s failure to submit an 


1 In a separate Federal Register notice entitled 
“Notice of Finding that Certain States Did Not 
Submit Clean Air Mercury Rule (CAMR) State Plans 
for New and Existing Electric Utility Steam 
Generating Units and Status of Submission of Such 
Plans,” EPA made findings that certain States did 
not submit CAMR State Plans by the November 17, 
2006 deadline and otherwise provided notice of the 
status of State Plan submissions. 
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implementation plan. Section 60.27 of 
40 CFR part 60 directs the 
Administrator to promptly prepare and 
publish proposed regulations for a State 
if the State fails to submit a plan by the 
prescribed deadline or the 
Administrator disapproves the State’s 
submitted plan and to promulgate those 
regulations by the date 6 months after 
the date required for plan submission. 
Thus, if a State didn’t submit a plan by 
November 17, 2006, EPA is required to 
promulgate a Federal Plan no later than 
6 months after the deadline, unless, 
prior to such promulgation, the State 
submits a plan that the Administrator 
determines to be approvable. In this 
action, EPA proposes a Federal Plan to 
implement standards of performance for 
Utility Units located in all States, the 
District of Columbia, and Indian 
Country covered by CAMR (see 40 CFR 
60.24(h)(1) listing the jurisdictions 
covered by CAMR) for which a plan was 
not submitted by November 17, 2006.2 
In addition, with regard to jurisdictions 
that submitted plans by November 17, 
2006, EPA proposes to adopt a Federal 
Plan, as set forth in today’s notice, in 
the event that EPA reviews the 
submitted plan and determines that the 
plan does not meet the requirements of 
CAMR. The EPA believes that it is 
appropriate to propose now the Federal 
Plan that would apply to each 
jurisdiction without an approvable plan, 
whether or not the jurisdiction involved 
submitted a plan by November 17, 2006. 
In all of these potential circumstances, 
the Agency would be hard pressed to 
both propose and promulgate a Federal 
Plan of this magnitude in a six-month 
time period and so must begin the 
process now by proposing the Federal 
Plan that would apply if the Agency 
determines that the jurisdiction does not 
have an approvable plan. Because in 
today’s action EPA is proposing the 
Federal Plan that would apply to any 
jurisdiction that the Agency determines 
not to have an approvable plan, the 
Agency requests that all persons with 
concerns about or comments on the 
proposed Federal Plan submit 
comments in response to today’s notice, 
whether such concerns or comments 
involve sources in jurisdictions that 
submitted plans by November 17, 2006 
or jurisdictions that did not submit 
plans by that deadline. Today’s action 
provides the opportunity for public 


2 Under the TAR (40 CFR part 49), which 
implements CAA section 301(d), Tribes may elect 
to be treated in the same manner as a State in 
implementing sections of the CAA. However, EPA 
determined in the TAR that it was inappropriate to 
treat Tribes in a manner similar to a State with 
regard to specific plan submittal and z 
implementation deadlines. 


comment on the Federal Plan that the 
Agency proposes to use for any 
jurisdiction for which the Agency may 
promulgate a Federal Plan under 40 CFR 
60.27 because of the absence of a plan 
meeting the requirements of CAMR. The 
EPA will not take final action on the 
proposed Federal Plan for any specific 
jurisdiction until EPA either finds that 

a plan has not been timely filed or 
disapproves a submitted plan. (See also 
“Notice of Finding that Certain States 
Did Not Submit Clean Air Mercury Rule 
(CAMR)-State Plans for New and 


Existing Electric Utility Steam 
Generating Units and Status of 


Submission of Such Plans.”’’) 


B. Regulatory Background of CAMR 


1. Relevant Federal Register Actions 


On December 20, 2000, EPA issued a 
finding pursuant to CAA section 
112(n)(1)(A) that it was appropriate and 
necessary to regulate coal- and oil-fired 
Utility Units under CAA section 112. In 
making this finding, EPA considered the 
results of the study mandated by CAA 
section 112(n)(1)(A) (the Utility Study), 
which was completed and submitted to 
Congress in February 1998. 

In December 2000, EPA concluded 
that the positive appropriate and 
necessary determination under CAA 
section 112(n)(1)(A) constituted a 
decision to list coal- and oil-fired Utility 
Units on the CAA section 112(c) source 
category list. Relying on CAA section 
112(e)(4), EPA explained in its 
December 2000 finding that neither the 
appropriate and necessary finding under 
CAA section 112(n)(1)(A) nor the 
associated listing were subject to 
judicial review at that time. EPA did not 
add natural-gas fired units to the CAA 
section 112(c) list in December 2000, . 
because it did not make a positive 
appropriate and necessary finding for 
such units. 

On January 30, 2004, EPA published 
in the Federal Register a notice of 
proposed rulemaking (NPR) entitled 
“Proposed National Emissions 
Standards for Hazardous Air Pollutants; 
and, in the Alternative, Proposed 
Standards of Performance for New and 
Existing Stationary Sources: Electric 
Utility Steam Generating Units.” (See 69 
FR 4652.) In that NPR, EPA proposed 
three alternative regulatory approaches. 
First, EPA proposed to retain the 
December 2000 Finding and associated 
listing of coal- and oil-fired Utility Units 
and to issue maximum achievable 
control technology-based (MACT) 
national emission standards for 
hazardous air pollutants (NESHAP) for 
such units under CAA section 112. 
Second, EPA alternatively proposed 


revising the Agency’s December 2000 
Finding, removing coal- and oil-fired 
Utility Units from the CAA section 
112(c) list,? and issuing final standards 
of performance under CAA section 111 
using emissions cap-and-trade for new 
and existing coal-fired units that emit 
Hg and new and existing oil-fired units 


- that emit nickel (Ni). Finally, as a third 


possible alternative, EPA took comment 
on retaining the December 2000 finding 
and regulating Hg emissions from 
Utility Units under CAA section 
112(n)(1)(A) using a cap-and-trade 
approach. 

On March 16, 2004, EPA published in 
the Federal Register a supplemental _ 
notice of proposed rulemaking (SNPR) 
entitled ““Supplemental Notice for the 
Proposed National Emission Standards 
for Hazardous Air, Pollutants; and, in the 
Alternative, Proposed Standards of 
Performance for New and Existing 
Stationary Sources: Electric Utility 
Steam Generating Units.” (See 69 FR 
12398.) In the SNPR, EPA proposed 


certain additional regulatory text that 


largely addressed the proposed CAA 
section 111 standards of performance 
for Hg, which included a cap-and-trade 
program. The SNPR also proposed State 
Plan approvability criteria and a model 
cap-and-trade rule for Hg emissions 
from coal-fired Utility Units. 

On December 1, 2004, EPA published 
in the Federal Register a notice of data 
availability (NODA) entitled ‘Proposed 
National Emission Standards for ; 
Hazardous Air Pollutants; and, in the 
Alternative, Proposed Standards of 
Performance for New and Existing 
Stationary Sources, Electric Utility 
Steam Generating Units: Notice of Data — 
Availability.” (See 69 FR 69864.) EPA 
issued this NODA: (1) To seek 
additional input on certain new data 
and information concerning Hg that the 
Agency received in response to the 
January 30, 2004 NPR and March 16, 
2004 SNPR; and (2) to seek input on a 
revised proposed benefits methodology 
for assessing the benefits of regulating 
Hg. 
On March 29, 2005 (70 FR 15994), 
EPA revised the December 2000 
appropriate and necessary finding and 
concluded that it is not appropriate and 
necessary to regulate coal- and oil-fired 
Utility Units under CAA section 112. 
We took this action because we now 
believe that the December 2000 finding 
lacked foundation and because recent 
information demonstrates that it is not 


3 We did not propose revising the December 2000 
finding for gas-fired Utility Units because EPA 
continues to believe that regulation of such units © 
under CAA section 112 is not appropriate and 
necessary. We, therefore, take no action today with 
regard to gas-fired Utility Units. 
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appropriate or necessary to regulate 
coal- and oil-fired Utility Units under 
CAA section 112. Based solely on the 
revised finding, we removed coal- and 
oil-fired Utility Units from the CAA 
section 112(c) list and instead 
established standards of performance for 
Hg for new and existing coal-fired 
Utility Units under CAA section 111 on 
May 18, 2005 (70 FR 28606). The 
regulations promulgated pursuant to 
EPA’s authority under CAA section 111 
established a mechanism by which Hg 
emissions from new and existing coal- 
fired Utility Units are capped at 
specified, nation-wide levels. A first 
phase cap of 38 tons per year becomes 
effective in 2010, and a second phase 
cap of 15 tons per year becomes 
effective in 2018. The final CAMR 
included State Plan approvability 
criteria. and a model cap-and-trade rule 
for Hg emissions from coal-fired Utility 
Units. 


2. CAA Section 111 Authority 


CAA section 111 creates a program for’ 


the establishment of “standards of 
performance.” A “standard of 
performance” is ‘‘a standard for 
emissions of air pollutants which 
reflects the degree of emission 
limitation achievable through the 
application of the best system of 
emission reduction, which (taking into 
account the cost of achieving such __ 
reduction, any non-air quality health 
and environmental impacts and energy 
requirements), the Administrator 
determines has been adequately 
demonstrated.” (42 U.S.C. 7411(a)(1).) 
For new sources, EPA must first 
establish a list of stationary source 
categories, which the Administrator has 
determined ‘“‘causes, or contributes 
significantly to, air pollution which may 
reasonably be anticipated to endanger 
public health or welfare.” (42 U.S.C. 
7410(b)(1)(A).) EPA must then set 
Federal standards of performance for 
new sources within each listed source 
category. (42 U.S.C. 7411(b)(1)(B).) The 
standards for new sources under CAA 
section 111(b) apply nationally and are 
applicable to sources on which 
construction, reconstruction or 
modification is commenced after the 
date of proposal of the standards. (See 
id.) 
Existing sources are addressed under 
CAA section 111(d). EPA must issue a 
standard of performance for existing 
sources in a source category for a 
pollutant if it has established a standard 
of performance for new sources covering 
an air pollutant for which air quality 
criteria have not been issued or which 
is not included on a list published 
under CAA section 108(a), even where 


those pollutants are subject to the 
standard for new sources. (See 42 U.S.C. 
7411(d)(1)). CAA section 111(d) 
authorizes EPA to promulgate standards 
of performance that States must adopt 
through a SIP-like process, which 
requires State rulemaking action 
followed by review and approval of 
State Plans by EPA. Ifa State fails to 


- submit a satisfactory plan, EPA has the 


authority to prescribe a plan for the 
State. (See 42 U.S.C. 7411(d)(2)(A).) 

The final CAMR (70 FR 28606; May 
18, 2005) discusses in more detail (i) 
The applicable standards of 
performance for Hg from new coal-fired 
Utility Units under CAA section 111(b), 
(ii) the legal authority under CAA 
section 111(d) to regulate Hg from 
existing coal-fired Utility Units, and (iii) 
the legal authority to implement a cap- 
and-trade program for existing and new 
Utility Units. 


C. State Plan Requirements 


1. Summary of State Plan Requirements 


As finalized under CAMR (70 FR 
28632), each State is required to submit 
a State Plan that assures compliance 
with the State’s assigned Statewide Hg 
emission budget for coal-fired Utility 
Units. CAMR is described here 
primarily for the convenience of the 
reader, and EPA is only requesting 
comments on CAMR with regard to 
revisions to the CAMR State model 
trading rule that are proposed in this 
notice. See Section IV of this preamble. 
Because the State must meet a coal-fired 
EGU Hg emission budget, all emission 
reductions must necessarily come from 
coal-fired Utility Units. Each State Plan 
should include fully-adopted State rules 
for the EGU Hg reduction strategy with 
compliance dates providing for controls 
by 2010 and 2018 that will achieve the 
State EGU Hg emissions budgets. The 
State Plans were due by November 17, 
2006. As a required element of a State 
Plan, a State must demonstrate that it 
has the legal authority to adopt and 
implement the emission requirements 
and compliance schedules in the State 
Plan. The State also must identify the 
enforceable State mechanism for 
implementing the emission guidelines 
(e.g., a State rule or other State - 
enforcement mechanism). Following 
receipt of a State Plan, EPA has up to 
4 months to approve or disapprove the 
plan. (See 40 CFR 60.27(b).) 

The emission reduction requirement 
in CAMR applies to all coal-fired Utility 
Units located in all 50 States of the U.S., 
the District of Columbia, as well as _ . 
those located in Indian country. (As 
used herein, the term “Indian country”’ 
generally refers to ali areas within 


Indian reservations, dependent Indian 
communities, and Indian allotments.) 
CAMR includes mercury emission 
budgets for coal-fired Utility Units 
located in Indian country; the emission 
budgets cover both existing and new 
units. EPA generally will implement the 
emission trading rule for coal-fired 
Utility Units located in Indian country 
unless a Tribe seeks and obtains 
Treatment-as-a-State (TAS) status and 
submits a Tribal Plan to implement the 
allocated Hg emissions budget. Eligible 
Tribes which choose to do so will be 
responsible for submitting a Tribal Plan 
analogous to the State Plans discussed 
throughout this preamble, and, like 
States, can choose to adopt the model 
trading rule. 


2. Performance Standard Approvability 
Criteria 


As discussed in CAMR (70 FR 28616), 
CAA sections 111(a) and (d)(1) 
authorize EPA to promulgate a 
“standard of performance” that States 
must apply to existing EGU sources 
through a State Plan, and EPA 
interpreted the term ‘standard of 
performance,” as applied to existing 
EGU sources, to include a cap-and-trade 
program. 


The State EGU Hg budgets are not an 
independently enforceable requirement. 
Rather, each State must impose control 
requirements that the State 
demonstrates will limit Statewide Hg 
emissions from affected new and 
existing EGU sources to no more than 
the amount of the EGU Hg budget. 
Under CAMR, EPA finalized that States 
may meet their Statewide EGU Hg 
emission budgets by allowing their EGU 
sources to participate in a national cap- 
and-trade program. That is, a State may 
authorize its affected EGU sources to 
buy and sell Hg allowances allocated in 
or outside of the State, so that any 
difference between the State’s EGU Hg 
budget and the total amount of 
Statewide EGU Hg emissions will be 
offset in another State (or other States). 
Regardless of State participation in the 
national cap-and-trade program, EPA 
believes that the best way to assure this 
emission limitation is for the State to 
limit total EGU Hg emissions for new 
and existing units in the State to the 
amount of the State EGU Hg budget. In 
addition, EPA finalized that sources will 


be required to comply with the 46 CFR » 


part 75 requirements. EPA believes that 
compliance with these requirements is 
necessary to demonstrate compliance- 
with a mass emissions limit. 
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II. Federal Plan Process 


A. Legal Authority for Federal Plan 


CAA section 111(d) and 40 CFR 
60.24(h) require States to develop and 
implement State Plans for coal-fired 
Utility Units designed to implement and 
enforce the promulgated Hg emission 
guidelines. The State Plans were due by 
November 17, 2006. Following receipt 
of a State Plan, EPA has up to 4 months 
to approve or disapprove the plan. (CAA 
section 111(d)(2)(A) provides EPA the 
same authority to prescribe a plan for a 
State in cases where the State fails to 
submit a satisfactory plan as the Agency 
would have under CAA section 110(c) 
in the case of a failure to submit an © 
implementation plan.) 

EPA is proposing a CAMR Federal 
Plan that will fulfill the Agency’s 
obligation under the CAA to establish 
emission limits and other requirements 
for coal-fired Utility Units located in 
States that have not timely submitted 
approvable plans or for which EPA has 
disapproved a submitted plan. EPA is 
proposing the Federal Plan under the 
legal authority of CAA sections 
111(d)(2) and 301(a). The Federal Plan 
is intended, upon promulgation, to 
implement the emission guidelines 
adopted as part of CAMR. Any final 
Federal Plan is expected to serve 
primarily to temporarily fill a regulatory 
gap in circumstances where either a 
State fails to timely submit a plan or 
EPA disapproves-a submitted plan as, in 
either case, States will be free to submit 
an approvable plan after promulgation 
of the Federal Plan and upon approval 
of the State Plan by EPA, the Federal 
Plan will no longer apply to coal-fired 
Utility Units covered by the State Plan. 


B. Implementation of Federal Plan 


Congress has determined that the 
primary responsibility for air pollution 
control rests with State and local 
agencies. See 42 U.S.C. 1401(a)(3). It is 
also intended under CAA section 111 
that the States take the primary 
responsibility for ensuring that emission 
reduction targets are met. (See, 42 
U.S.C. 7411(d)(1).) Accordingly, EPA 
has designed the proposed CAMR 
Federal Plan to readily facilitate the 
transfer of authority for implementing 
and enforcing the emission guidelines 
from EPA to State and local agencies. 
For this action, EPA is identifying two 
mechanisms for transferring 
implementation responsibility to State 
and local agencies: (1) If EPA approves 
a State Plan submitted to EPA after the 
Federal Plan is promulgated and is 
effective in that State, the approved 
State Plan will supersede the Federal - 
Plan. (In approving the State Plan, EPA 


may impose conditions it determines 
necessary to ensure that the transition 
from the Federal Plan to the approved 
State Plan will be minimally 
disruptive.); or (2) if EPA approves a 
State allocation methodology that 
addresses only allowance allocations 
and meets certain requirements for such 
allocations; EPA would implement the 
Federal Plan except for the allocation 
provisions that the State would 
implement under the approved State 
allocation methodology.* 


1. State Submits a State Plan After 
Becoming Subject to the Federal Plan— 
Full Transfer of Authority Through 
State Plan Approval 


Even after coal-fired Utility Units in a 
particular State become subject to the 
Federal Plan, the State or a local agency 
may still adopt and submit to EPA for 
approval a State Plan. The EPA will 
determine if the State Plan is at least as 
protective as the CAMR emission 
guidelines. If EPA determines that the 
State Plan is at least as protective as the 
emission guidelines, EPA will approve 
the State Plan. Upon the approval and 
effectiveness of the State Plan, the 
Federal Plan will no longer apply and 
the State will implement and enforce 
the State Plan in lieu of the Federal 
Plan. Making the State Plan effective as 
soon as possible after approval 
expedites a State’s assumption of 
responsibility for implementing the 
CAMR emission guidelines through the 
State Plan mechanism as intended by 
Congress. (EPA recognizes, however, 
that there may be circumstances in 
which it will be necessary to delay the 
effective date of an approved State Plan, 
or impose other conditions in approving 
the State Plan, in order to minimize the 
impacts of any disruption resulting from 
the transition from the Federal Plan to 
an approved State Plan.) If EPA 
determines that the State Plan is not at 
least as protective as the guidelines, 
EPA cannot approve the State Plan. 


2. State Implements Allowance 
Allocations Under the Federal Plan 


The State may implement allowance 
allocations even if there is not a State 
Plan in effect. EPA believes that, to the 
extent authorized by State law, States 
may want to undertake implementation 
of Hg allocations under a Federal Plan 
cap-and-trade program. A State could 


+The proposed option for States to implement 
allowance allocations under a CAMR Federal Plan 
is similar to the option with respect to Clean Air 
Interstate Rule (CAIR) implementation wherein a 
State can submit an abbreviated CAIR SIP revision 
to make implementation decisions about certain 
elements of the CAIR FIP trading programs (71 FR 
25345). The proposed CAMR option is limited to 
allowance allocations. 


choose to submit a State allocation 
methodology, rather than submitting a 
State Plan addressing all elements of the 
Hg model trading rule (see Section III.C — 
of this preamble for discussion of 
allocations). In this way, the State could 
choose to allocate Hg allowances to its 
EGU sources as it deems most 
appropriate, while leaving other 
elements of CAMR implementation to 
the Federal Plan. 


C. Timing of Federal Plan Action 


As described in CAMR and 
summarized in section I.C of this notice, 
EPA required States to develop, adopt 
and submit their State Plans by 
November 17, 2006. Proposing a CAMR 
Federal Plan today is necessary in order 
for EPA to promulgate a Federal Plan in 
accordance with 40 CFR 60.27 for States 
without timely submitted, approvable 
plans. EPA intends to expedite the 
Federal Plan promulgation to help 
assure emission reductions occur 
expeditiously. 

In a separate Federal Register notice 
entitled ‘“‘Notice of Finding that Certain 
States Did Not Submit Clean Air 
Mercury Rule (CAMR) State Plans for 
New and Existing Electric Utility Steam 
Generating Units and Status of 
Submission of Such Plans,’”’ EPA made 
findings that certain States did not 
submit CAMR State Plans by the 
November 17, 2006 deadline and 
otherwise provided notice of the status 
of State Plan submissions. EPA intends 
to promulgate a Federal Plan for any 
State that fails to timely submit an 
approvable plan. EPA intends to 
approve expeditiously State Plans that _ 
meet the CAMR requirements. In order 
to meet the requirements of CAA section 
111(d), this notice proposes a Federal 
Plan for all States covered by CAMR (50 
States, District of Columbia, and Indian 
country). The proposed Federal Plan 
requirements for each State are 
identical. Final rulemaking on the 
proposed Federal Plan may address only 
one State or may address several States, 
depending on how the individual States 
respond to the provisions of the final 
CAMR. 

The Agency is proposing this action 
to provide a Federal backstop for CAMR 
in circumstances where not all States 
submit timely, approvable State Plans. 
In no way should the proposed Federal 
Plan for CAMR be viewed as a sign of 
any concern about States ultimately 
making the emission reductions 
required under CAMR. Rather, the 
Agency intends the Federal Plan to 
represent an additional option for 


‘achieving the emission reductions 


specified in CAMR. States which would 
otherwise adopt the model trading 
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program in CAMR as their State Plan 
can accept the Federal Plan and 
significantly reduce the State resources 
needed to establish a program to 
implement CAMR. 

he Agency proposes to provide 
States that are subject to these proposed 
Federal requirements with the option to 
submit a State allocation methodology 
without submitting a State Plan to meet 
the requirements of CAMR. By 
proposing to accept a State allocation 
methodology, the Agency intends to 
increase the options available for States 
to comply with CAMR. As there are no 
sanctions associated with the proposed 
Federal Plan, EPA anticipates that some 
States may prefer to avoid spending the 
time and resources necessary to adopt 
and submit a State Plan. Upon approval 
of any State allocation methodology, 
EPA anticipates that the corresponding 
portions of the CAMR Federal Plan for 
that State would be replaced or their 
application to affected sources would be 
modified. 

In offering a framework for 
submission of a State allocation 
methodology, the Agency anticipates 
that some States will wish to retain 
control over the allocation of allowances 
to their EGU sources even in 
circumstances where the Federal Plan 
otherwise governs. EPA requests 
comment on the proposed option for 
States to submit a State allocation 
methodology under the Federal Plan 
trading program. A more complete 
discussion of the proposed State 
allocation methodology provisions is 
found in Section III, below. 

Although the deadline for States to 
develop, adopt, and submit State Plans 
that meet the requirements of CAMR 
was November 17, 2006, EPA remains 
ready to work with the States to develop 
fully-approvable State Plans. The 
Federal Plan will only be effective in a 
State where EPA has found that a State 
has not timely submitted an approvable 
State Plan. In addition, EPA will 
withdraw the Federal Plan for any 


affected State after EPA approves a State | 


Plan that meets the CAMR requirements 
in that State. 

EPA’s goal is to have approvable 
programs in place that meet the 
requirements of CAMR whether they are 
in the form of a State Plan or a Federal 
Plan. By finalizing a Federal Plan, EPA 
would in no way preclude a State from 
developing its own State Plan that either 
adopts the Hg model trading rule with 
any discretionary elements allowed by 
CAMR or meets the State’s EGU Hg 
emissions budget through different 
measures of the State’s choosing. EPA 
will carefully consider the timing of the 
Federal Plan adoption process, and the 


transition from a finalized Federal Plan 
to an approved State Plan, to make sure 
to preserve each State’s freedom to 
develop and implement a State Plan. In 
this way, EPA will enhance each State’s 
options for complying with the 
requirements of CAMR while ensuring 
that all the Hg emissions reductions and 
environmental benefits of CAMR are 
realized. 


D. Federal Plan Control Measures 


In contrast to the State Plan process— 
where selection and implementation of 
control measures is the primary 
responsibility of the State—in the case 
of a Federal Plan, it is EPA’s 
responsibility to select the Hg control 
measures for each coal-fired EGU and 
assure compliance with those measures. 
(See, 40 CFR 60.27(e).) Thus, the 
Federal Plan would be designed by EPA 
to achieve the same total Statewide EGU 
Hg emission budgets as those described 
in CAMR and discussed below. The 
specific emission reductions assigned in 
the Federal Plan could be different from 
what a State might choose. In selecting 
the specific Hg emission reductions for 
the CAMR Federal Plan, EPA is 
proposing to adopt as the Federal Plan 
the CAMR State model cap-and-trade 
program rule, modified slightly to allow 
for Federal instead of State 
implementation. 

EPA believes it is essential that 
compliance with the Hg control strategy 
be verified. Tracking emissions is the 
principal mechanism to ensure 
compliance with the Hg emissions 
budget. The Hg emissions control 
requirements for coal-fired Utility Units 
proposed in the CAMR Federal Plan 
include requirements that the affected 
EGU sources directly report emissions 
data to EPA that can be used to 
determine compliance with the Hg 
emissions decreases required by the 
proposed Federal Plan. The specifics of 
the Hg cap-and-trade program for the 
Federal Plan are discussed below in 
Section III. The Federal Plan includes 
the proposed methodology for allocating 
Hg allowances that EPA would use to 
allocate allowances to units but does not 
include the allocations themselves. EPA 
will provide the allocations for 
individ—al units in later regulatory 
actions; the allocations will meet the 
State Hg budgets that are established in 
CAMR for coal-fired Utility Units. 


E. National Mercury Budget and 
Compliance Dates 


In this action, the Agency is 
proposing a Federally-administered 
program to meet the CAMR Hg emission 
reduction requirements in accordance 
with the caps and timeline under 


CAMR. This action does not establish 
those emission reduction requirements 
or schedule, which were established by 
the CAMR rulemaking. Thus, the 
Agency is not requesting comment on 
the emission reduction requirements or 
the schedule for implementing these 
reductions. 

For CAMR, EPA determined that there 
was authority under CAA section 111(d) 
for a Hg cap-and-trade program. Thus, 
EPA interpreted the term ‘‘standard of 
performance,” as applied to existing 
EGU sources, to include a cap-and-trade 
program. EPA also determined that a 
cap-and-trade program based on Hg 
control technology available in the 
relevant timeframe is the best 
demonstrated system for reducing Hg 
emissions from existing coal-fired 
Utility Units. CAMR adds Hg to the list 
of pollutants covered under 40 CFR part 
60, subpart Da, by establishing emission 
limits for new sources and emission 
guidelines for existing EGU sources. 

CAMR established a mechanism by 
which Hg emissions from new and 
existing Hg Budget units are capped at 
specified, nation-wide levels. A first 
phase cap of 38 tons per year becomes 
effective in 2010, and a second phase 
cap of 15 tons per year becomes 
effective in 2018. Facilities must 
demonstrate compliance with the 
standard by holding one ‘‘allowance” 
for each ounce of Hg emitted in any 
given year. Allowances are readily 
transferable among all regulated 
facilities. 

The added benefit of the cap-and- 
trade approach is that it dovetails well 
with the sulfur dioxide (SO2) and 
nitrogen oxides (NOx) emission caps 
under CAIR (see 70 FR 25162, May 12, 
2005). CAIR establishes a broadly- 
applicable cap-and-trade program that 
significantly limits SO2 and NOx 
emissions from the power sector. The 
advantage of regulating Hg at the same 
time and using the same basic 
regulatory mechanism as for SO2 and 
NOx is that significant Hg emissions 
reductions, especially reductions of 
oxidized Hg, can and will be achieved 
by the air pollution controls designed 
and installed to reduce SO and NOx 
emissions. Because significant Hg 
emissions reductions can be obtained as 
a ‘‘co-benefit” of controlling emissions 
of SOz and NOx, the coordinated 
regulation of Hg, SO2, and NOx allows 
Hg reductions to be achieved in a timely 
and cost-effective manner. | 

As discussed in CAMR, a Phase I cap 
based on “‘co-benefits’’ fulfills EPA’s 
obligation to set a standard of 
performance based on the best 
demonstrated system of emissions 
reduction. The Phase I Hg cap is 


77106 


Federal Register/Vol. 71, No. 246/Friday, December 22, 2006/Proposed Rules 


supported by current information on the 
availability of contro! technologies, . 
incremental cost-effectiveness of Hg 
emissions reductions beyond co- 
benefits, and analysis of engineering, 
financial, and other factors needed to 
install controls. The Phase I Hg 
emissions cap of 38 tons reflects the co- 
benefits level and is established as a 
fixed cap in CAMR. 

In CAMR, EPA established a Phase II 
Hg emissions cap based on the 
reductions in Hg emissions resulting 
from the CAIR program together with 
reductions that can be reasonably 
obtained through the use of Hg-specific 
controls. This Hg cap of 15 tons is 
effective in 2018. As discussed in 
CAMR, EPA concluded that the 2018 
cap is warranted because Hg-specific air 
pollution control technologies such as 
activated carbon injection (ACT) will be 
available for general use sufficiently 
before 2018, thereby allowing for their 
deployment to comply with the Phase II 
cap in 2018. The 15-ton cap in 2018 is 
also supported by cost considerations, 
because the cap level will not have 
significant impacts on energy supply 
and the cost of energy to the consumer. 


F. State and Indian Country Emission 
Budgets 


In CAMR, EPA outlined a method for 
apportioning the nation-wide budget to 
coal-fired Utility Units located in 
individual States and in Indian country. 
EPA maintains that the Hg emissions 
budget provides an efficient method for 
achieving necessary reductions in Hg 
emissions, while providing substantial 
flexibility in implementing the program. 
The methodology for determining State 
budgets is described in CAMR (see 70 
FR 28606). The 2010 State budgets were 
revised slightly as a result of the 
reconsideration process (see Notice of 
Final Action on Reconsideration, 71 FR- 
33388, June 9, 2006). EPA is not inviting 
comment on the CAMR State and Indian 
country Hg budgets in connection with 
this proposed rule. 

In CAMR, EPA finalized a formula for 
determining the Hg budget for coal-fired 
Utility Units located in a State or Indian 
country for 2010 and 2018. Under that 
formula, the EGU Hg budget for the 
State or Indian Country equals the sum 
of the weighted shares for each existing 
affected EGU in the State or Indian 
country of total baseline heat input, 
where a unit’s baseline heat input and 
the total baseline heat input are adjusted 
to reflect the ranks of coal combusted by 
the unit during the baseline period, to 
total heat input of all affected units. As 
discussed in CAMR, EPA finalized 
adjustment factors of 1 for bituminous, 
1.25 for subbituminous, and 3 for lignite 


coals (see also “Technical Support 
Document for the Clean Air Mercury 
Rule Notice of Final Rulemaking, State, 
and Indian Country Emissions 
Budgets,” EPA, March 2005; EPA-HQ— 
OAR-2002-0056-—6154). 

Each of the 50 States and the District 
of Columbia covered by the final CAMR 
has been assigned a State Hg emissions 
budget for coal-fired Utility Units. An 
EGU Hg emissions budget has also been 
assigned for existing coal-fired Utility 
Units located in Indian country. States 
have the flexibility to meet these State 
budgets by participating in a trading 
program or establishing another 
methodology for Hg emissions 
reductions from coal-fired Utility Units, 
as discussed elsewhere in this action. 
States have the ability to require Hg 
reductions beyond those required by the 
State budget determined by EPA. Tribes 
that choose to seek and obtain TAS 
status for that purpose have the same 
flexibility in developing an appropriate 
Tribal Plan. The State EGU Hg emission 
budgets are a permanent cap regardless 
of growth in the electric sector and, 
therefore, States have the responsibility 
of incorporating new coal-fired units in 
their EGU Hg emission budgets. 
Similarly, the Hg emission budgets for 
coal-fired Utility Units located in Indian 
country act as a permanent cap, and 
EPA, or a Tribe that has obtained TAS 
status and is implementing an approved 
Tribal Plan, has responsibility for 
incorporating new units into the EGU 
Hg emission budget. 

The final State, Indian country, and 
District of Columbia EGU Hg emission 
budgets are presented in Table II—1 of 
this preamble. In CAMR (as revised in 
the CAMR Notice of Final Action on 
Reconsideration, 71 FR 33388), EPA 
established budgets for the 50 States, the 
District of Columbia, the Navajo Nation 
and the Ute Indian Tribe. 

In CAMR, for areas of Indian country 
that do not currently have any coal-fired 
electricity generation, EPA noted its 
intent to address any future planned 
construction of coal-fired Utility Units 
in those areas on a case-by-case basis, by 
working with the relevant Tribal 
government to regulate the Utility Units 
through either a Tribal Plan, if an, 
eligible Tribe chooses to submit one, or 
a Federal Plan. The Agency further 
explained that ‘EPA does not believe 
that there is sufficient information to 
design allocation provisions for new 
generation which locates in Indian 
country at this time. Therefore, rather 
than create a Federal allowance set- 
aside for Tribes, the EPA will work with 
Tribes and potentially affected States to 
address concerns regarding the equity of 
allowance allocations on a case-by-case 


basis as the need arises. The EPA may 
choose to revisit this issue through a 
separate rulemaking in the future.” (See 
70 FR 28606). 

In this action, EPA is proposing to 
address the issue of how new generation 
in areas of Indian country without an 
emissions budget will be treated under 
CAMR and the CAMR Federal Plan. 
Since CAMR was finalized, EPA has 
become aware of potential development 
of new generation in Indian country, 
and the need to provide such generation 
with certainty related to compliance 
costs. 

After detailed consideration of this 
issue, EPA proposes to treat new 
generation in areas of Indian country 
without an emissions budget in the 
same way it treats new generation in 
States without emissions budgets. New 
units in areas of Indian country without 
an emissions budget and participating 
in the CAMR trading program would not 
receive an allowance allocation, though 
these units, like new units in States 
without emissions budgets, would be 
required to hold allowances equal to 
emissions. For the two Tribes that have - 
existing generation and, thus, an 
emissions budget, they can provide new 
sources with allowances through a new 
unit set-aside if they choose to seek, and 
ultimately are granted, treatment as 
State (TAS) status for that purpose and 
then submit a tribal implementation 
plan (TIP) which incorporates the 
CAMR trading program. EPA does not 
believe that there is a strong argument 
for treating new units locating in areas 
of Indian country without Hg emissions 
budgets differently from new units 
locating in States without emissions 
budgets. Further, EPA analysis suggests 
that the cost of allowance purchase will 
be a very small share of the total annual 
cost associated with a new unit, on the 
order of 1 percent of total annualized 
costs in 2010. (See TSD and spreadsheet 
titled ‘Cost Analysis of Potential New 
Subbituminous Coal Plant” available in 
the docket.) 

EPA is also taking comment on the 
alternative of creating a set-aside budget 
for new unit generation locating in areas 
of Indian country that do not have an 
emissions budget. A potential option is 
that EPA could create a 300-pound (Ib) 
annual set-aside budget (approximately 
the annual Hg emissions for 10 new 300 
MW coal-fired units with 90 percent Hg 
control) for new unit generation in such 
areas. This would require additional 
revisions to the CAMR State budgets. 
The set-aside budget would be created 
by reducing each State’s EGU Hg 
emission budget by about 0.4 percent for 
years 2012~—2017 and by 1.0 percent for 
2018 and thereafter, to maintain 


| 
| 


Federal Register/Vol. 71, No. 246/Friday, December 22, 2006/Proposed Rules 


77107 


nationwide annual budgets of 38 tons 
and 15 tons, respectively. Such a set- 
aside budget would not be created until 
2012, in order to allow States time to 


adjust their budgets and planned control 


strategies. Considering the lead-time 
required to develop new coal-fired 
generation, a new unit set-aside budget 
commencing in 2012 would likely be 
well-timed to coincide with the earliest 


that new generation might come on-line. 


EPA would distribute this set-aside 
budget to new sources based on a 
source’s emissions from the previous 
year, consistent with the approach that 
is used to determine the distribution of 


the new source set-aside discussed in 
section III.C. If this budget were over- 
subscribed for a given year, EPA would 
distribute the budget on a pro-rata basis. 
However, if this budget were 
undersubscribed for a given year, EPA 
would not redistribute the remaining 
portion of the budget because of the 


further changes to State Plans that doing 


so would require. 

EPA requests comment on the 
creation of such a budget, the 
appropriate size and start date, as well 
as whether the set-aside should be 
available to new generation in States 
that do not have an Hg emission budget, 


in addition to new generation in areas 
of Indian country with no Hg emission 
budget. 

As discussed in CAMR, EPA finalized 
Hg emission budgets of zero tons for 
three States (Idaho, Rhode Island, and 
Vermont) and the District of Columbia. 
New coal-fired Utility Units locating in 
these areas will, nevertheless, be 
required to hold allowances equal to 
their Hg emissions. As participants in 
the cap-and-trade program, these 
sources couiu Juy Hg allowances and 
meet their requirements. This is similar 
to the situation that new units face 
under the existing Acid Rain Program. 


TABLE II-1.—STATE ANNUAL EGU HG EMISSION BUDGETS 


Budget 
(tons) 


2018 and 


2010-2017 thereafter 


0.010 
1.289 
0.516 


0.004 
0.509 
0.204 


Connecticut 


0.179 
0.016 
0.279 


Delaware 


District of Columbia 


0.021 
0.028 


0 


0.487 


Louisiana 


0.484 
0.009 
0 

0.287 
0.629 
0.828 
0.285 


Massachusetts 


0.602 
0.237 


0.068 
0.193 


0.001 


0.514 


Michigan 


Minnesota 


0.274 
0.550 


0.115 


Navajo Nation Indian Country 


0.149 


North Carolina 


0.237 
0.447 


North Dakota 


0.617 


Nebraska 


0.166 


New Hampshire 


0.025 


New Jersey 


0.060 


New Mexico 


0.118 


0.112 


0.155 


0.812 


0.285 


0.030 


Pennsylvania 


0.702 


Rhode Island 


0 


South Carolina 


South Dakota 


0.229 


Tennessee .. 


0.029 
0.373 


1.838 


0.200 


Ute Indian Tribe Reservation Indian Country 


0.024 


Virginia 


0.234 


Vermont 


0 


Washington 


0.078 


State 
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TABLE II-1.—STATE ANNUAL EGU HG Emission BUDGETS—Continued 


Budget 
(tons) 


2018 and 


2010-2017 thereafter 


Wisconsin 


West Virginia 
Wyoming 


0.89 
1.394 
0.952 


0.351 
0.550 
0.376 


Ill. Federal Hg Cap-and-Trade Program 


A. Overall Structure of the Federal Hg 
Cap-and-Trade Program 


In this action, EPA proposes to 
regulate coal-fired Utility Units using a 
market-based, cap-and-trade program 
with a declining cap. As discussed in 
CAMR (70 FR 28617), this type of 
program is a proven method for 
achieving highly cost-effective 
emissions reductions while providing 
sources compliance flexibility and 
certainty. 

In 40 CFR part 62, subpart LLL, EPA 
proposes a Federal Hg cap-and-trade 
program as a means of controlling Hg 
mass emissions from coal-fired Utility 
Units (the proposed rules use the term 
“electric generating unit” or ‘““EGU”’) in 
a State for which this Federal Plan is 
promulgated. Participation in the Hg 
Budget Trading Program would be 
mandatory for all Utility Units covered 
by the final Federal Plan resulting from 
this proposal. Mercury allowances— 
each allowance representing a limited 
authorization to emit one ounce of Hg— 
would be the currency used in the 
trading program. A total number of Hg 
allowances would be allocated to coal- 
fired Utility Units in a State equal to the 
amount of the State’s EGU Hg trading 
program budget under the Federal Plan. 
Utility Units participating in either the 
Federal Hg cap-and-trade program or the 
CAMR State Hg cap-and-trade program 
would be able to trade Hg allowances 
with each other, and use, for 
compliance, Hg allowances issued 
under either type of program. 

Under 40 CFR part 62, subpart LLL, 
as proposed, EPA would be responsible 
for all aspects of program 
implementation, with the exception of 
permitting. Permitting responsibility 
will lie with State and local air 
permitting authorities with title V 
permit programs found by EPA to meet 
the requirements of title V and its 
implementing regulations, or in 
appropriate circumstances, with tribal 
authorities implementing a delegated 40 
CFR part 71 permit program. Mercury 

- Budget sources that currently have title 
V permits will be required to obtain an 
amended permit which includes the Hg 


Budget Trading Program requirements. 
Any Utility Unit that does not currently 
have a title V permit will be required to 
obtain one which includes the necessary 
Hg Budget Trading Program 
requirements. While they must be 
included in a Hg Budget source’s title V 
permit, the requirements of the Federal 
Hg Budget Trading Program rule are 
Federally enforceable independent of 
that permit. 

As explained further in Section II of 
this preamble, the Agency is proposing 
to provide an additional option under 
which States could choose to submit a 
State allocation methodology, rather 
than a complete State Plan addressing 
all elements of the CAMR Hg trading 
program. In this way, the State could 
choose the methodology for allocating 
Hg allowances to its EGU soufces which 
it deems most appropriate, while 
leaving other elements of CAMR 
implementation to a Federal Plan. 

Under 40 CFR part 62, subpart LLL, 
as proposed, sources in the Federal Hg 
Budget Trading Program would be 
required to monitor and report their 
emissions in accordance with relevant 
portions of 40 CFR part 75. Under 
CAMR, EPA promulgated revisions to 
40 CFR part 75 that establish Hg mass 
monitoring requirements and provide 
some flexibility to regulated sources. 
Consistent and accurate monitoring of 
emissions is necessary for 
accountability regarding compliance 
with the requirement to hold Hg 
allowances and to ensure that an ounce 
of Hg emissions attributed to one source 
in one State is equivalent to an ounce 
attributed to another source in the same 
or another State. 

EPA intends that if States choose to 
meet their Hg emission reduction 
obligations under CAMR by adopting 
the State Plan model cap-and-trade rule 
and participating in the EPA- 
administered trading program, the EPA- 
administered State Plan trading program 
will be fully integrated with the Federal 
Hg trading program that EPA may 
promulgate in a final Federal Plan. 
Integration is possible because CAMR 
and the corresponding Federal Plan 
both seek to achieve the same level of 


Hg emission reductions from the same 
sources (i.e., coal-fired Utility Units), 
and the State Hg model trading rule and 
the Federal Hg trading rule contain 
essentially the same provisions. 

In particular, EPA believes that, in 
order to be eligible to participate in an 
effective Hg emissions cap and trade 
program, a source must meet two 
principal criteria. The first criterion is 
that each source must be able to account 
accurately and consistently for all of its 
emissions to ensure the trading program 
goal of maintaining emissions within a 
cap. Emissions monitoring must be 
accurate and consistent among all 
sources so that each allowance 
represents the same amount of 
emissions. The second criterion for 
participation in a trading program is 
that each source must identify a 
responsible party who would be 
accountable for demonstrating and 
ensuring compliance with program 
requirements. EPA believes that this 
action—like the State Hg model trading 
rule—imposes requirements that meet 
those criteria. The Agency-also believes 
that, because this action contains the 
same program elements as are in the 
State Plan model trading program and is 
designed to meet the same 
environmental goals and cap the same 
sources at the same levels as that model 
trading program, it is appropriate to 
design a CAMR Federal Plan that is 
integrated with the CAMR State Plan 
trading program. 

Under this scenario of an integrated 
trading program, EGU sources subject to 
the Federal Hg trading program under . 
the Federal Plan and EGU sources in 
States choosing to participate in the 
EPA-administered CAMR State Plan _ 
trading program could trade Hg 
allowances with one another under 
common emissions caps across 
participating States. Integration of the 
trading programs reduces the possibility. 
of inconsistent or conflicting deadlines 
or requirements, increases the potential 
cost savings for sources, and streamlines 
program administration. Unnecessary 
inconsistencies between the two types 
of trading programs could hamper 
sources’ ability to plan and achieve the 


~ 
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needed reductions as cost effectively as 
possible and could complicate program 
administration. In addition the 
integration of the programs means that, 
if a State would submit a State Plan 
including the EPA-administered Hg 
emissions trading program after EPA 
had established a Federal Hg trading 
program under a Federal Plan, 
disruptions to sources that would shift 
from regulation under a Federal Plan to 
regulation under a State Plan would be 
minimized. 

1. Road Map of Federal Hg Cap-and- 
Trade Rule 


The following is a brief ‘ ‘road map” 
to the proposed Federal Hg cap-and- 
trade program and is provided as a 
convenience to the reader. Please refer 
to the detailed provisions of the 
proposed rule for further information. 

a. State Participation. States may be 
granted the authority to implement Hg 
allowance allocations through a State 
allocation methodology submitted 
under the Federal Plan. In this 
submission, a State could adopt its own 
methodology or adopt this proposed 
Federal allocation methodology and 
allocate Hg allowances. 

State and local agencies would be the 
permitting authorities for the majority of 
Hg Budget sources, with title V permits 
that would include, in the Hg-Budget- 
permit portion, Hg Budget Trading 
Program requirements. 

b. Allocation of Allowances to 
Sources. Mercury allowances would be 
allocated by the Administrator based on 
the methodology proposed in this 
Federal Plan preamble and described in 
the proposed regulatory text, unless a 
State allocation methodology is 
approved. 

c. Emission Monitoring and Reporting 
by Sources. Utility Units would monitor 
and report their Hg mass emissions 
using 40 CFR part 75. 

Source information management, 
emissions data reporting, and allowance 
trading will be conducted through on- 
line systems similar to those currently 
used for the Acid Rain SO2 and NOx 
Budget Trading programs. 

d. Compliance and Penalties. For the 
Federal Hg cap-and-trade program, any 
Utility Unit found to have excess 
emissions would have to surrender 
allowances from the next control period 
equal to three times the ounces of excess 
emissions. 


B. Sources Affected Under the Federal 
Hg Cap-and-Trade Rule 


As discussed above, EPA is proposing 
a Federal Hg cap-and-trade program as 
a means of controlling Hg emissions 
from coal-fired Utility Units in each 


State and Indian country for which a 
Federal Plan is promulgated. For the 
reasons discussed in CAMR (70 FR 
28625) and the CAMR Notice of Final 
Action on Reconsideration (71 FR 
33388), EPA is proposing to use the 
same applicability provisions for the 
Federal Plan in 40 CFR part 62, subpart 
LLL, and the State Plan in 40 CFR part 
60, subpart HHHH. 

As discussed in detail below, certain 
coal-fired units, in a State or Indian 
country for which a Federal Plan is 
promulgated, will be Hg Budget units 
(i.e., units subject to the Federal Hg 
Budget Trading Program), and any 
source that includes one or more such 
units will be an Hg Budget source, 
subject to the requirements of 40 CFR 
part 62, subpart LLL. 

With certain clarifications and 
exemptions, the provisions of 40 CFR 
part 62, subpart LLL (and 40 CFR part 
60, subpart HHHH), generally apply to 
Utility Units (boilers or combustion 
turbines serving on or after November 
15, 1990 a generator with a nameplate 
capacity greater than 25 megawatts 
electrical (MWe) and producing 
electricity for sale) that are coal-fired 
(i.e., units where any amount of coal or 
coal-derived fuel is used at any time). 
The definition of “coal-fired” is similar 


_ to the definition that is used in the Acid 


Rain Program. 

In the CAMR Notice of Final Action 
on Reconsideration (71 FR 33388), EPA 
finalized revisions to the applicability 
provisions in the CAMR State Plan 
model trading rule (see Section IV 
below). The applicability provisions in 
this proposed Federal Hg trading 
program are identical to the revised 
applicability provisions for the CAMR 
model State trading rule. 

First, in the Notice of Final Action on 
Reconsideration, EPA clarified the 
applicability provisions in the State 
Plan Hg model trading rule (40 CFR 
60.4104) to specifically exclude from 
the trading program certain solid waste 
incineration units (municipal waste 
combustors (MWC)) subject to an 
applicable NSPS, an EPA-approved 
State Plan, or certain Federal Plans. In 
this action, EPA is proposing to include 
this same exemption in the Federal Hg 
trading rule. 

Second, in the Notice of Final Action 
on Reconsideration, EPA discussed the 
potential inclusion of certain industrial 
boilers in both CAMR and the CAA 
section 112 Industrial Commercial 
Institutional Steam Generating Unit 
MACT standards (the Boiler MACT, 70 
FR 55217, 40 CFR part 63, subpart 
DDDDD). EPA addressed this potential 
overlap in two ways. First, EPA issued 
language amending 40 CFR part 63, 


subpart DDDDD (see National Emission 
Standards for Hazardous Air Pollutants 
for Industrial, Commercial, and 
Institutional Boilers and Process 
Heaters: Reconsideration of‘Emissions 
Averaging Provision and Technical 
Corrections) in response to a petition for 
reconsideration for the Boiler MACT. 
The amended language specifically 
excludes units subject to CAMR from 
regulation under the Boiler MACT. 
Second, EPA revised the applicability 
provisions in the State Plan Hg model 
trading rule (40 CFR 60.4104) to include 
only stationary, coal-fired boilers or 
stationary, coal-fired combustion 
turbines serving, at any time on or after 
November 15, 1990, a generator with a 
nameplate capacity of more than 25 
MWe producing electricity for sale. This 
date would be consistent with the dates 
used in the Acid Rain Program and 
CAIR. EPA is proposing the same 
language in the applicability provisions 
of this Federal Hg trading rule. 

Finally, as discussed in the Notice of 
Final Action on Reconsideration, EPA 
made certain other clarifying changes to 
applicability provisions in 40 CFR 
60.4104 with regard to cogeneration 
units in order to ensure that the 
regulatory text unambiguously reflects 
EPA’s intent, as expressed in the CAMR 
preamble (see 70 FR 28612, 28625—26) 
regarding cogeneration units. EPA is 
proposing today to include the same 


- language in the applicability provisions 


of the Federal Hg trading rule. 

In particular, certain cogeneration 
units would be exempt from the 
proposed Federal Hg cap-and-trade 
program. Cogeneration units are units 
having equipment used to produce 
electricity and useful thermal energy for 
industrial, commercial, heating, or 
cooling purposes through sequential use 
of energy which also meet certain 
operating and efficiency standards. The 
program would have different — 
applicability provisions for non- 
cogeneration units and cogeneration 
units. Any cogeneration unit, serving 
(since the later of November 15, 1990 or 
the start-up of the unit), a generator with 
a nameplate capacity of greater than 25 
MWe supplying more than 1s of its 
potential electric output capacity and 
more than 219,000 MW-hr annually to 
any utility power distribution system for 
sale, would be subject to the 
requirements of the proposed Federal 
CAMR trading rule. Otherwise, the unit 
would qualify for an exemption under 
the proposed Federal rule. 

In summary, EPA is proposing that, 
except for a unit that qualifies as a 
cogeneration unit and meets certain 
other requirements or an MWC that is 
subject to an applicable NSPS, an EPA- 
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approved State Plan, or certain Federal 
Plans, a Hg Budget unit is any 
stationary, coal-fired boiler or 
stationary, coal-fired combustion 
turbine serving at any time, since the 
later of November 15, 1990 or the start- 
up of the unit’s combustion chamber, a 
generator with nameplate capacity of 
more than 25 MWe producing electricity 
for sale. 


C. Allocation of Emission Allowances 


For States that choose under CAMR to 
participate in the EPA-administered 
State Plan Hg cap-and-trade program, 
EPA provided an example methodology 
for allocating Hg allowances to 
individual units in the Hg model trading 
rule. For this proposed Federal Plan, the 
Agency is proposing to use an Hg 
allocation methodology that is the same 
as the example methodology in the ~ 
model trading rule. Within each affected 
State, the Agency would allocate to 
existing and new units a total amount of 
allowances that equals the tonnage in 
the State’s Hg budget. The Agency’s 
proposed timeline for allocating and 
recording Hg allowance allocations and 
proposed Hg allowance allocation 
methodology are described below. 


1. Timing for Initial Allocation 
Distributions 


The Agency proposes that, for all but 
the first 3 years of Hg allocations, EPA 
will record unit-by-unit allocations of 
allowances for existing units for a given 
year in the source compliance accounts 
no less than 3 years before January 1 of 
that year (i.e., the first year for which 
the allowance can be used to meet the 
allowance-holding requirement). This 
approach provides sources sufficient 
lead time to facilitate their participation 
in the allowance market (e.g., by buying 
or selling allowances or allowance 
futures). For the first set of Hg 
allocations under the Federal Plan 
(covering control periods 2010-2014), 
the Agency proposes to record unit-by- 
unit allocations in source accounts as 
follows: by December 1, 2007, for 
allocations for 2010; by December 1, 
2008, for allocations for 2011; by 
December 1, 2009, for allocations for 
2012-2013; and by December 1, 2010 for 
allocations for 2014. : 

As explained in CAMR, States had 
until November 17, 2006 to submit State 
Plans to the Agency, at which time a 
State that chooses to participate in the 
EPA-administered Hg cap-and-trade 
program would submit its Hg trading 
rule (including Hg allocation 
methodology) and first set of 
allocations. As mentioned above, the 
Agency is proposing to provide an 
additional option under which a State 


could choose to submit only a State 
allocation methodology, rather than a 
complete Hg trading rule. In this way, 
the State could choose to allocate Hg 
allowances to its EGU sources in the 
manner it deems most appropriate, 
while leaving otherelements ofthe 
trading program to be governed by the - 
Federal Plan. Under this option, the 
Agency proposes that States would have 
until May 30, 2007 to submit the State 
allocation methodology. The Agency 
intends to work with the States to assure 
(consistent with timing requirements for 
allowance recordation) that, for any 
State that chooses to allocate Hg 
allocations (either under an approved 
State Plan or an approved State 
allocation methodology), the State’s 
allocations, rather than EPA-determined 
Federal Plan allocations, would be 
recorded in EGU source accounts. 

As discussed in CAMR, allowance 
allocation decisions in a cap-and-trade 
program raise primarily distributional 
issues, as economic forces are expected 
to result in economically least-cost and 
environmentally similar outcomes 
regardless of the manner in which 
allowances are initially distributed. 
Consequently, in a State allocation 
methodology submitted in the context of 
a Federal Plan (like in a State Plan 
under CAMR), States are given latitude 
in developing their Hg allocation 
approach. Specifically, States will have 
flexibility concerning whether 
allowances are distributed to sources for 
free and concerning the frequency of Hg 
allocations, the basis for distributing the 
Hg allowances, and the use and size of 
Hg allowance set-asides. The final 
CAMR preamble provides a further 
discussion of Hg allocation approaches. 
(See 70 FR 28627). 

For the reasons discussed in Section 
II.C above, EPA intends to finalize a 
CAMR Federal Plan. By finalizing a 
Federal Plan, the EPA would in no way 
preclude a State from developing and 
submitting for approval its own State 
Plan for Utility Units that either adopts 
the Hg model trading rule (with the 
flexibility allowed by CAMR concerning 
allocation of Hg allowances) or meets 
the CAMR Hg emission reduction 
requirements for Utility Units through 
different measures of the State’s 
choosing. 

The Agency’s preference is for States 
participating in the EPA-administered 
cap-and-trade program to make 
decisions about Hg allocations for their 
EGU sources. EPA intends to determine 
Federal Plan unit-by-unit Hg allocations 
(with opportunity for public objections). 
However, we intend to only record 
those EPA-determined allocations in 
allowance accounts for EGU sources 


located in a State without a timely, 
approved CAMR State Plan or a timely, 
approved State allocation methodology. 

In considering when to record Federal 
Plan Hg allocations in EGU source 
accounts, the Agency seeks to balance 
the following two goals: (1) To provide 
certainty to sources regarding their 
CAMR Hg allocations and time for EGU 
sources to make compliance decisions, 
and (2) to provide States choosing to 
allocate CAMR Hg allowances with time 
to do so and EPA with time to approve 
State Plans that include State- 
determined allocations. Taking into 
consideration the submission deadlines 
for a State Plan or a State allocation 
methodology, the amount of time 
needed by the Agency to approve a State 
Plan or State allocation methodology, 
and the amount of time remaining 
before the initial CAMR control period, 
EPA developed a proposed schedule 
(summarized above and in Table III—1) 
for recording Hg allocations in source 
accounts for the Federal Hg trading 
program. EPA seeks comment on this 
proposed schedule. 

The Agency will endeavor to work 
with States to ensure that we can 
approve State Plans or State allocation 
methodologies and timely record State 
Hg allocations in EGU source accounts. 
EPA intends to act in such a way that, 
once EPA-determined Federal Plan Hg 
allocations are recorded for a particular 
control period (which would only occur 
in the absence of a timely, approved 
State Plan or a timely, approved State 
allocation methodology), we would not 
approve overlapping State allocations 
for that same control period.® Rather, 
EPA will work with the States to 
approve State Plans, or State allocation 
methodologies, providing State Hg 
allocations for control periods that begin 
upon the expiration of the last control 
period for which EPA-determined 
allocations have been recorded in EGU 
source accounts. It would be highly 
disruptive to the allowance market if 
EPA-determined Hg allowances that had 
already been recorded and then traded 
in the market could subsequently be 
rendered invalid due to approval of 
overlapping State-determined 
allocations for the same control period. 

The discussion in this section is 
focused on the timing for recordation of 
EPA-determined Hg allocations in 
coordination with approval of State 
Plans or State allocation methodologies 


5 As discussed in CAMR, each State has flexibility 
in the State Plan to allocate its allowances however 
it chooses (within its State budget) so long as 
certain timing requirements are met. A State would 
have the same flexibility in developing a State 
allocation methodology in the context of the 
Federal Plan. 
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and recordation of State allocations, 
assuming States choose to participate in 
the EPA-administered CAMR trading 
program. The Agency would also 
carefully consider the timing of a 
transition from Federal- to State- 
implemented programs for any State 
choosing to use a method other than the 
EPA-administered State Plan model 
trading program to meet CAMR 
obligations. 

As discussed further below, EPA 
intends to record EPA-determined 
Federal Plan Hg allocations for 2010 and 
2011 one year at a time. In this manner, 
even if a State does not have an 
approved State Plan in time for the 
Agency to record State allocations for 
the first or second control period, it 
would be possible to record State 
allocations for subsequent control 
periods. The Agency strongly urges 
States to submit State Plans or State 
allocation methodologies to the Agency 
in a timely manner. We intend to work 
with States and ensure that there will 
not be overlapping Hg allocations for 
any control period. 

The State Plan Hg model trading rule, 
revised somewhat in the Notice of Final 
Action on Reconsideration (71 FR 
33388), and 40 CFR 60.24(h), require 
States to submit their State Plans by 
November 17, 2006. For a State that 
chooses to participate in the EPA- 
administered Hg model trading 
program, this State Plan submittal 
would be required to comprise a full 
trading program including the State’s Hg 
allocation methodology. The EPA 
anticipates that it may require about 6 
months to approve a State Plan 
submission. 

As discussed above, the Agency is 
proposing that States may choose to 
submit only a State allocation 
methodology, which would allocate Hg 
allowances to individual Utility Units in 
the State in the context of the Federal 
Plan. In this way, a State could choose 
to allocate Hg allowances to its Utility 
Unit sources in the manner it deems 
most appropriate while letting the 
Federal Plan control all other aspects of 
the trading program. Through 
submission of a State allocation 
methodology, a State can also ensure 
that its Hg allocations will apply even 


in circumstances where its State Plan is 
still undergoing EPA review. The 
Agency proposes that States would have 
until May 30, 2007 to submit their State 
allocation methodologies. The EPA 
proposes to allow States to submit State 
allocation methodologies later than 
State Plans because we anticipate that 
we will be able to complete the approval 
process more quickly for State 
allocation: methodologies due to their 
narrower scope. The Agency proposes 
that the State would have until October 
31, 2007 to submit the first set of Hg 
allocations pursuant to an approved 
State allocation methodology 
submission. 

Assuming that States submit State 
allocation methodologies by the May 
2007 deadline and that EPA can 
approve these submissions in about 6 
months and assuming that some 
additional time may be required for 
coordination between States and EPA 
before State allocations can be recorded 
in EGU source accounts, it is reasonable 
to assume that EPA will be able to 
record such allocations by December 1, 
2007. Therefore, EPA proposes to record 
Hg allocations in EGU source accounts 
for the 2010 control period by December 
1, 2007. If a State’s timely Hg allocations 
are approved, then the Agency would 
record State Hg allocations for the 2010 
control period. However, for any State 
for which a State Plan or State 
allocation methodology is not approved 
by December 1, 2007, the EPA would 
record EPA-determined Hg allocations 
for 2010. Recording Hg allocations by 
December 1, 2007 for the 2010 control 
period would provide affected EGU 
sources with certainty of their 
allocations just over 2 years in advance 
of the beginning of the control period. 

The Agency proposes to record EPA- 
determined Hg allocations in source 
accounts 1 year at a time for the 2010 
and 2011 control periods in order to 
provide flexibility to States. If EPA 
records EPA-determined allocations for 
the 2010 control period and 
subsequently approves a State’s timely 
State Plan or timely State allocation 
methodology, the Agency would record 
the State’s allocations for future years. 
The Agency does not intend to approve 
State Hg allocations for any control 


period that would overlap with EPA- 
determined allocations already recorded 
in source accounts. 

EPA proposes to record EPA- 
determined Hg allocations in source 
accounts by December 1, 2008 for the 
2011 control period. If a State’s Hg 
allocations are approved by then, the 
Agency may record State allocations for 
the 2011 control period. However, for 
any State for which a State Plan or State 
allocation methodology is not approved 
by December 1, 2008, EPA would record 
EPA-determined Hg allocations for 
2011. Therefore, if a State obtained State 
Plan or State allocation methodology 
approval after December 1, 2007 but 
before December 1, 2008, the State’s Hg 
allocations may be recorded in source 
accounts for the 2011 control period. 

The Agency proposes to record Hg © 
allocations in source accounts by 
December 1, 2009 for the 2012 and 2013 
control periods. Therefore, if a State 
obtained State Plan or State allocation 
methodology approval after December 1, 
2008 but before December 1, 2009, the 
State’s Hg allocations may be recorded 
in source accounts for the 2012 and 
2013 control periods. However, for any 
State for which a State Plan or State 
allocation methodology is not approved 
by December 1, 2009, the EPA would 
record EPA-determined Hg allocations 
for 2012 and 2013. 

Beginning in 2010 and each year 
thereafter, EPA proposes to record EPA- 
determined Hg allocations for the 
Federal Hg trading program in source 
accounts by December 1 for the control 
period in the fourth year after the 
recordation year, thereby providing 
allowances about 3 years in advance for 
sources to plan their compliance 
strategies. For example, EPA would 
record allocations for the 2014 control 
period by December 1, 2010. 

Table III-1, below, summarizes the 
Agency’s proposed timing for recording 
Hg allocations in EGU source accounts 
for the Federal Hg trading program. The 
table shows the timing through the 2016 
control period. Timing for subsequent 
control periods would follow the same 
pattern as is shown for 2013-2016 (i.e., 
allocations would be recorded by 3 
years in advance of the control period). 


TABLE III-1.—PROPOSED RECORDATION DEADLINES FOR HG ALLOCATIONS FOR THE FEDERAL HG TRADING PROGRAM © 


CAMR control period ° 


Deadline by which Hg allocations are recorded for Federal Hg trading pro- 
gram (EPA-determined allocations or State-determined allocations) 


Time between 
recordation date and 
beginning of control 

period 


December 1, 2007 
December 1, 2008 
December 1, 2009 . 
December 1, 2009 


About 2 years. 


About 2 years. 
About 2 years. 


About 3 years. 
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TABLE III-1.—PROPOSED RECORDATION DEADLINES FOR HG ALLOCATIONS FOR THE FEDERAL HG TRADING PROGRAM &— 


Continued 


CAMR control period 


Deadline by which Hg allocations are recorded for Federal Hg trading pro- 
gram (EPA-determined allocations or State-determined allocations) 


Time between 
recordation date and 
beginning of control 

period 


December 1, 2010 
December 1, 2011 
December 1, 2012 


About 3 years. 
About 3 years. 
About 3 years. 


The Agency intends to publish its 
determination of Hg allocations for 
2010-2014 in a single NODA with 
opportunity for submission of objections 
to the determination. Starting in 2011, 
the Agency would publish its 
determination of Hg allocations with 
opportunity for submission of objections 
prior to July 31 of each year for the 
control period 4 years from the year of 
publication. For example, we would 
publish EPA-determined Hg allocations 
for the 2015 control period by July 31, 
2011. 

For States choosing to submit a State 
Plan for CAMR, the Agency suggests 
they could consider designating Hg 
allocation provisions as being submitted 
both as part of a State Plan and as a 
State allocation methodology 
submission in the context of the Federal 
Plan. Because the Agency anticipates 
that we would be able to approve State 
allocation methodologies more quickly 
than State Plans, a State could, by 
designating its Hg allocation provisions 
as a State allocation methodology (as 
well as being part of a State Plan), 
potentially allow for the allocation 
provisions to be approved more quickly. 
This might have benefit, for example, in 
a situation in which it was not feasible 
to approve a State’s State Plan before 
December 1, 2007. If the Hg allocation 
provisions could be approved by 
December 1, 2007, then the State’s Hg 
allocations may be recorded in source 
accounts in the context of the Federal 
Plan. Until the State Plan was 
subsequently approved, the other 
elements of the trading program would 
be controlled by the Federal Plan. 
Provisions for withdrawal of the Federal 
Plan for a State are discussed elsewhere 
in this preamble. 


2. Hg Allowance Allocation 
Methodology 


In this action, the Agency is 
proposing its Hg allocation methodology 
for the Federal Hg cap and trade 
program. In CAMR, EPA included an 
example allocation methodology for 
States (offered for informational 
guidance only). This methodology 
distributes allocations to existing coal- 


fired Utility Units based on historic 
baseline heat input and reflects 
adjustments based on coal type. 
Allocations are calculated annually to 
take into account new units on a 
modified-output basis, where output 
would be converted into heat input 
using specified conversion factors. This 
methodology also utilizes a new unit 
set-aside for new coal-fired Utility Units 
that have not yet established baseline 
data to be used for updating or are 
otherwise not yet included in the 
updating. In this action, for the reasons 
discussed in CAMR (70 FR 28627), EPA 
is proposing the same methodology for 
the Federal Plan. 

For existing units, the proposed Hg 
allocation methodology uses input- 
based allocations, adjusting baseline 
heat input for each year of data by 
factors based on coal type, as discussed 
below. As in the example allocation 
methodology in the CAMR model rule, 
for existing units, the Agency proposes 
to calculate baseline heat input as the 
average of the 3 highest amounts of a 
unit’s adjusted heat input for 5 years 
(2000—2004). EPA believes that this 
approach provides baseline heat input 
data that reasonably represents normal 
operating conditions. Relevant data for 
these years is currently available. EPA 
also asks for comment on two : 
modifications to this approach: (1) 
Using heat input based on 3 or 4 years 
of data rather than 5 years; or (2) using 
heat input data from 2001 through 2005 
rather than 2000 through 2004. 

For new units that have established 5 
years of baseline data, EPA proposes 
that allocations will be based on 
generation using a modified output 
approach (described below) to convert 
output to heat input, and allocations to 
existing units would be updated to take 
into account new generation, because 
these new units would receive 
allocations from the pool of allowances 
shared with existing sources. New units 
that have not yet established baseline 
data or that are otherwise not yet 
included in the updating would receive 
allowances from a new unit set-aside. 

Under the proposed method, 
allocations are made from the given 


State’s EGU Hg budget covered by a 
Federal Plan for the first five control 
periods (2010 through 2014) of the 
Federal Hg cap-and-trade program for 
existing EGU sources on the basis of 
historic baseline heat input. Consistent 
with CAMR, EPA is proposing January 
1, 2001 as the cut-off on-line date for 
considering Utility Units as existing 
units, so that there are at least 5 years 
of operating data, i.e., data for 2000 
through 2004 (the Agency also seeks 
comment on, if data for 2001 through 
2005 were used instead, the use of 
January 1, 2002 as the cut-off on-line 
date). The allowances for 2015 and later 
will be determined from the State’s EGU 
Hg budget annually, 4 years in advance, 
taking into account output data from 
new units with established baselines 
(modified by the specified conversion 
factors to yield heat input numbers). As 
new coal-fired Utility Units enter into 
service and establish baselines, they are 
allocated Hg allowances in proportion 
to their share of the total calculated heat 
input (which is existing units’ adjusted 
heat input plus new units’ modified 
output). Once a baseline heat input is 
established for a new or existing EGU, 
this baseline heat input does not 
change. Allowances allocated to existing 
Utility Units slowly decline as their 
share of total calculated heat input 
decreases with the entry of new Utility 
Units. 

New coal-fired Utility Units that have 
entered service in States or areas of 
Indian country that have an Hg 
emissions budget, but have not yet 
started receiving Hg allowances through 
the update, would receive allowances 
each year after the first year of 
commercial operation from a new unit 
set-aside. Consistent with CAMR, the 
new unit set-aside would be equal to 5 
percent of a State’s Hg emission budget 
for the years 2010-2014 and 3 percent 
of a State’s Hg emission budget for the 
subsequent years. New Utility Units 
would begin receiving Hg allowances 
from the set-aside for the control period 
immediately following the control 
period in which the new Utility Unit 
commences commercial operation, 
based on the Utility Unit’s Hg emissions 
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from the preceding control period (a 
new Utility Unit would not be allocated 
allowances for the control period in 
which it commences operation). For 
instance, a source might be required to 
hold Hg allowances during its start-up 
year, but would not receive an 
allocation for that year. Under the 
proposed CAMR Federal Plan, EPA 
would allocate Hg allowances from the 
set-aside to all new Utility Units in any 
given year as a group. If there are more 
Hg allowances requested than in the set- 
aside, allowances would be distributed 
on a pro-rata basis. Allowance 
allocations for a given new Utility Unit 
in following years will continue to be 
based on the prior year’s Hg emissions 
until the new Utility Unit establishes a 
baseline, is treated as an existing Utility 
Unit, and is allocated Hg allowances 
through the updating process. 

Under the eopeesd’ Federal Plan, 
after 5 years of operation, anew EGU 
_ would have an adequate operating 
baseline of output data to be 
incorporated into the calculations for Hg 
allocations to all affected Utility Units. 
The average of the highest 3 years from 
these 5 years would be converted to a 
modified output value that would be 
used as the unit’s baseline heat input for 
determining the new Utility Unit’s Hg 
allowance allocation. The new unit’s 
modified output would be calculated by 
multiplying its gross output (expressed 
in kWh) by a heat rate conversion factor 
of 7,900 British thermal units per 
kilowatt-hour (Btu/kWh). The 7,900 
Btu/kWh value for the conversion factor 
is an average of heat-rates for new 
pulverized coal plants and new 
integrated gasification combined cycle 
(IGCC) coal plants (based upon 
assumptions in the Energy Information 
Administration’s (EIA’s) Annual Energy 
Outlook (AEO) 2004). (See EIA, 
“Annual Energy Outlook 2004, with 
Projections to 2025,” January 2004 and 
http://www.eia.doe.gov/oiaf/archive/ 
aeo04/assumption/tbl38.html.) As 
discussed in CAMR, a single conversion 
rate would create consistent and level 
incentives for efficient generation, 
rather than favoring new Utility Units 
with higher heat rates. 

New units would update their heat 
input numbers only once—for the initial 
5-year baseline period after they start 
operating. As in the CAMR State Plan 
example methodology, existing units as 
a group would not update their heat 
input. This eliminates the potential for 
a generation subsidy because current or 
future operating behavior would not 
impact the units’ allocations. Retired 
Utility Units would continue to receive 
Hg allowances indefinitely, thereby 
creating an incentive to retire less 


efficient Utility Units instead of 
continuing to operate them in order to 
maintain the Hg allowance allocations. 
a. Adjustments to Heat Input Data by 
Coal Adjustment Factors. For the 
reasons discussed in CAMR, EPA is 
proposing the use of heat input 
adjustment factors, differentiated by 
coal type, for the Hg allocation process. 
Consistent with the methodology used 
to establish the State Hg budgets in 
CAMR, EPA is proposing that these 
adjustment factors primarily reflect the 
relative abilities of bituminous, 
subbituminous, and lignite coals to be 
controlled for Hg through the use of 
NOx and SO; controls. Consistent with 
CAMR, EPA is proposing to use the coal 
adjustment factors of 1.0 for bituminous 


- coals, 1.25 for subbituminous coals, and 


3.0 for lignite coals for adjusting 
baseline heat input. 

During the CAMR reconsideration 
process, EPA performed an analysis 
comparing the allocation approach of 
the model rule with allocations based 
on pure (unadjusted) heat input (see 71 
FR 33388). In comparing these two 
allocation approaches, EPA used the 
same methodology that was used to 
compare EPA’s chosen allocations 
approach for NOx and SO: with 
alternative approaches for the CAIR 
Notice of Final Action on 
Reconsideration (see 70 FR 25328). This 
analysis compares the extent to which 
State budgets reflect projected emissions 
under CAIR as well as under CAIR and 
CAMR. 

EPA followed the approach presented 
in the CAIR Statewide NOx Budgets 
Calculations technical support 
document (TSD) (http://www.epa.gov/ 
cair/pdfs/0053-2228.pdf) which states 
‘To quantitatively evaluate whether the 
fuel factor approach is providing States 
with annual NOx budgets that more 
closely reflected their projected 
emissions, EPA calculated the 
arithmetic mean of the (absolute) 
difference between a State’s coverage 
ratio and 1.0 (i.e., the value representing 
a State’s projected emissions matching 
the State’s CAIR NOx budget). In other 
words, EPA calculated how far off the 
State’s coverage ratio was from 1.0, and 
then averaged these values for each 
approach.” Under this approach, the 
closer this mean value is to zero, the 
more the allowance allocation approach 
minimizes disparities between State 
budgets and emissions. 

For Hg, EPA compared the State 
budgets to projected emissions for CAIR, 
which is the appropriate baseline for 
evaluating the CAMR State budgets 
(rather than the 1999 ICR data), as well 
as projected emissions under CAMR. 
Using projected CAIR emissions for 


2010, the resulting average absolute 
differences were 0.57 for the coal- 
adjustment factor approach under 
CAMR, and 0.63 for the pure heat input 
approach. Using projected CAMR 
emissions for 2010, the resulting average 
absolute differences were 0.59 for the 
coal-adjustment approach under CAMR 
and 0.68 for the pure heat input 
approach. Likewise, for 2020, using 
projected CAIR emissions, the resulting 
average absolute differences were 0.26 
for the coal-adjustment approach under 
CAMR and 0.30 for the pure heat input 
approach. Using projected CAMR 
emissions for 2020, the resulting average 
absolute differences were 0.32 for the 
coal-adjustment approach, and 0.36 for 
the pure heat input approach. 

This analysis suggests that while the 
two allocation methods yield results 
that are similar, the adjusted heat input 
approach used by EPA in the final 
CAMR minimizes the discrepancies 
between State budgets and State 
emissions more effectively than a pure 
heat input approach. This analysis is 
explained in the TSD and spreadsheet 
titled ““CAMR Hg Allowance Allocation 
Approach Analysis,” available in the 
docket. 

EPA recognizes that units may have 
been blending coals or may have 
switched coals during the baseline 
period. For this reason, EPA is 
proposing to adjust baseline heat input 
data separately for each year in order to 
reflect the coal burned during that year. 
If a unit was blending coal during any 
year, a weighted average coal 
adjustment factor would be used. This 
approach is consistent with the example 
allocation approach included in the 
CAMR model rule. 

In CAMR, EPA adjusted coal type for 
the calculation of State budgets using 
coal use data from the 1999 ICR. EPA 
does not routinely collect coal type and 
use data, and, therefore, proposes to 
adjust baseline heat input data using 
EIA plant-level data for the years that 
comprise the baseline. Because the EIA 
data are reported at the plant level, EPA 
proposes to apply the same coal- 
adjustment factor to all affected units at 
a given plant. 

EPA is not proposing adjustments by 
coal type with the modified output 
approach because we do not want the 
allocation process to favor the use of 
any particular rank of coal for new coal 
units. In other words, EPA does not 
want to provide an incentive for new 
units to burn a certain type of coal in 
order to increase the number of 
allowances they receive. 

b. New Cogeneration Units. For new 
cogeneration Utility Units, their shares 
of the Hg allowances would be 
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calculated by converting the available 
thermal output (Btu) of useable steam 
from a boiler to an equivalent heat input 
by dividing the total thermal output 
(Btu) by a general boiler/heat exchanger 
efficiency of 80 percent. For new 
cogeneration units that are combustion 
turbines, electrical output would be 
converted to heat input, the heat energy 
of steam from the heat recovery steam 
generator would be converted to heat 
input, and the units’ shares of the Hg 
allowances would be based on the sum 
of these heat inputs. Steam output, like 
electrical output, is a useable form of 
energy that can be utilized to power 
other processes. Because it would be 
nearly impossible to adequately define 
the efficiency in converting steam 
energy into the final product for all of 
the various processes, this approach 
focuses on the efficiency of a 
cogeneration unit in capturing energy in 
the form of steam from the fuel input. 

c. Sources of Data for Hg Allocations. 
The Agency proposes for the Federal 
Plan Hg allocations to use heat input 
and fuel type data reported to EPA’s 
Electronic Data Reporting (EDR) system, 
where available, and to use best 
available heat input and fuel type data 
(e.g., data from the EIA) where EDR data 
are not available. 


D. Allowance Banking 


EPA proposes to include banking as a 
feature in the Federal Hg Budget 
Trading Program for the reasons set 
forth in CAMR. Proposed 40 CFR part 
62, subpart LLL, sets forth the same 
provisions for bankigg and the 
management of banked allowances as 
specified in 40 CFR part 60, subpart 
HHHH. In accordance with these 
provisions, Hg allowances held, and not 
used for compliance in the year for 
which they are issued, may be banked 
for future use. 

Banking is the retention of unused. 
allowances from one calendar year for 
use in a later calendar year. Banking 
allows sources to make reductions 
beyond required levels and “bank” the 
unused allowances for use later. 
Generally, banking has several 
advantages. First, banking results in 
early reductions as companies over- 
control their units’ emissions; it is very 
unlikely that significant levels of early 
reductions would occur without 
banking. Second, banked allowances 
can be used at any time, so they provide 
flexibility for companies to respond to 
growth and changing marketplace 
conditions over time as well as any 
unforeseen Hg control technology 
difficulties. Although banking can result 
in emissions below the cap on 
allowances allocated in early years of 


the program and emissions above the 
cap level in the later years of the 
compliance period, the permanency of 
the cap in each phase of the program 
ensures that banking does not result in 
an increase in cumulative emissions. 
This is an important trade-off for getting 
early reductions. 

Therefore, like in subpart HHHH (the 
State Plan model cap-and-trade rule), 
EPA is proposing that banking would be 
allowed without restriction after the 
start of the Federal Hg cap-and-trade 
program in 2010. 


E. Source-Level Emissions Monitoring 
and Reporting Requirements 


CAMR added subpart I to 40 CFR part 
75. (Although EPA is requesting 
comment on the monitoring, reporting, 
and recordkeeping requirements in the 
proposed Federal trading rule, EPA is 
not requesting comments on 40 CFR 
part 75, which is described here only for 
the convenience of the reader.) 40 CFR 
part 75, subpart I, specifies the basic 
emission monitoring, reporting, and 
recordkeeping requirements necessary 
to administer an Hg trading program for 
new and existing Hg Budget units. 
CAMR also revised the regulatory 
language at several places in 40 CFR 
parts 72 and 75 to include specific Hg 
monitoring definitions and provisions, 
in support of 40 CFR part 75, subpart I. 
Mercury Budget units would be 
required to comply with these Hg 
monitoring provisions as part of a 
Federal Hg cap-and-trade program. The 
changes to 40 CFR part 75 are discussed 
in greater detail in CAMR (70 FR 
28633). 

Monitoring and reporting of an 
affected source’s emissions are integral 
parts of any cap-and-trade program. 
Consistent and accurate measurement of 
Hg emissions ensures that each Hg 
allowance actually represents one ounce 
of emissions and that one ounce of 
reported emissions from one source is 
equivalent to one ounce of reported 
emissions from another source. This 
establishes the integrity of each 
allowance and instills confidence in the 
market mechanisms that are designed to 
provide sources with flexibility in 
achieving compliance. In addition, 
those flexibilities result in substantial 
cost savings to the industry and to the 
public consumer of electricity. 

Given the variability in the unit type, 
manner of operation, and fuel mix 
among coal-fired Utility Units, EPA 
believes that Hg emissions must 
generally be monitored continuously in 
order to ensure the precision, reliability, 
accuracy, and timeliness of Hg 
emissions data necessary to support the 
cap-and-trade program. For application 


Acid Rain Program and the NOx Budget 


in both the Federal and State trading 
programs, CAMR allows two 
methodologies for continuously 
monitoring Hg emissions: (1) Hg 
continuous emission monitors (CEMS); 
and (2) sorbent trap monitoring systems. 
EPA believes it is reasonable to expect 
that both technologies will be well- 
developed and commercially available 
by the time CAMR monitoring 
requirements take effect in 2009. 

As provided in CAMR, for affected 
sources with Hg emissions at or below 
a specified threshold value, 40 CFR 
75.81(b) provides additional regulatory 
flexibility by allowing default Hg 
concentrations obtained from periodic 
Hg emission testing to be used to 
quantify Hg mass emissions, instead of 
continuously monitoring the Hg 
concentration. The use of this low mass 
emitter option is restricted to sources 
that emit no more than 29 lb (464 
ounces) of Hg per year. The rationale for 
this threshold is provided in CAMR (70 
FR 28633-28635). 

The amendments to 40 CFR part 75 
set forth the specific monitoring and 
reporting requirements for Hg mass 
emissions necessary for a cap-and-trade 
program. The provisions of 40 CFR part 
75 are used in both the Acid Rain and 
the NOx Budget Trading programs, and 
most sources affected by CAMR are 
already meeting the requirements of 40 
CFR part 75 to monitor SO2 and/or NOx: 
for one or both of those programs. 

In order to ensure program integrity, 
the proposed Federal trading rule 
requires year-round 40 CFR part 75 
monitoring and reporting for Hg 
emissions for all Hg Budget units. 
Deadlines for monitor certification and 
other details are specified in the 
proposed Federal trading rule. EPA 
believes that if these provisions are 
implemented, emissions will be 
accurately and consistently monitored 


-and reported from unit-to-unit and from 


State-to-State, ensuring the overall 
integrity of the Hg trading program. 

As is required for SO2 and NOx 
emissions data in the Acid Rain 
Program and the NOx Budget Trading 
Program, Hg emissions data will be 
provided to EPA on a quarterly basis in 
a format specified by the Agency and 
submitted to EPA electronically using 
EPA-provided software. We found this 
centralized reporting requirement 
necessary to ensure consistent review, 
checking, and posting of the emissions 
and monitoring data from all affected 
sources, which contributes to the 
integrity and efficiency of the trading 
program. 

Finally, consistent with the current 
requirements in 40 CFR part 75 for the 
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Trading Program, CAMR allows sources 
to petition for an alternative to any of 
the specified monitoring, reporting, or 
recordkeeping requirements in the final 
rule. This provision also provides 
sources with the flexibility to petition to 
use an alternative monitoring system 
under 40 CFR part 75, subpart E, as long 
as the requirements of 40 CFR 75.66 are 
met. 


F. Compliance and Penalties 


Penalty provisions for excess 
emissions under the CAMR State model 
trading rule are described in CAMR (70 
FR 28624). The Agency intends the 
penalty provisions for excess emissions 
in the Federal Plan trading rule to be 
identical to the provisigns in CAMR. 
Under CAMR, for the Hg cap-and-trade 
program, any source found to have 
excess emissions must surrender 
allowances from the next control period 
equal to three times the excess 
emissions. This includes a one-for-one 
offset of, and an additional two-for-one 
surrender for, each ounce of excess 
emissions. 


G. Elements of the Federal Hg Trading 
Program That Differ From the State 
Model Hg Trading Program 


EPA proposes to make the Federal 
and State Hg Budget Trading Programs 
as similar as possible. Although EPA 
has modeled proposed 40 CFR part 62, 
subpart LLL, largely after 40 CFR part 
60, subpart HHHH, finalized under 
CAMR, EPA also proposes some 
revisions to 40 CFR part 60, subpart 
HHHH, that would integrate the two 
trading programs and would generally 
also be reflected in proposed 40 CFR 
part 62, subpart LLL. EPA notes that 
discussion of the evolution of the Hg 
Budget Trading Program is set forth in 
the SNPR at 69 FR 12403 and in CAMR 
at 70 FR 28624. The following provides 
a discussion of the sections in 40 CFR 
part 62, subpart LLL, that incorporate 
certain differences from the 
corresponding sections in subpart 40 
CFR part 60, HHHH, to provide for 
Federal implementation of the Hg 
Budget Trading Program. 

The general*provisions explain that 
proposed 40 CFR part 62, subpart LLL, 
sets forth the provisions for the Federal 
Hg Budget Trading Program. For 40 CFR 
part 62, subpart LLL, EPA is proposing 
to use essentially the same definitions 
as those for 40 CFR part 60, subpart 
HHHH, revised as proposed in this 
action. 

With regard to the Hg allowance 
allocations under 40 CFR part 62, 
subpart LLL, these provisions are the 
same as the example allocation 
methodology provisions in 40 CFR part 


60, subpart HHHH, except that the 
Administrator, rather than the State 
permitting authority, would allocate Hg 


‘allowances under the Federal Hg Budget 


Trading Program. This reflects the fact 
that the Federal Hg Budget Trading 
Program would be Federally 
implemented, rather than implemented 
by the State as under CAMR. A detailed 
discussion of the allocation of emission 
allowances under the Federal Plan is 
provided in Section III.C, above. 

40 CFR part 62, subpart LLL, also 
addresses monitoring and reporting 
requirements including, among other 
things, general requirements, initial 
certification and recertification 
procedures, out of control periods, 
notifications, recordkeeping and 
reporting, and petitions. These 
provisions are essentially the same as 
the monitoring-related provisions of 40 
CFR part 60, subpart HHHH. The 
differences between the provisions 
reflect the fact that administration of the 
monitoring requirements is overseen by 
the Administrator, rather than by the 
Administrator and the permitting 
authority as in the State Plan Hg model 
trading program. As a result, for 
example, monitoring certification 
applications are submitted to the 
appropriate EPA Regional Office and the 
Administrator, not the permitting 
authority, will act on the applications. 
Further, the Administrator handles all 
audit decertifications and all petitions 
for alternatives to the monitoring 
requirements. 

EPA is proposing these monitoring 
provisions under 40 CFR part 62, 
subpart LLL, for the reasons set forth 
both in CAMR and in order to minimize 
differences between the Federal and 
State Hg Budget Trading Programs. In 
particular, for the reasons set forth in 
CAMR, EPA proposes that Hg budget 
units be required to meet the 
monitoring, reporting, and 
recordkeeping requirements for Hg 
monitoring in 40 CFR pest 75, subpart 
I (70 FR 28633). 


IV. Proposed Revisions of the CAMR 
State Model Cap-and-Trade Program 
Rule 


EPA is proposing several revisions of 
the CAMR State model cap-and-trade 
program. Some of the proposed 
revisions are necessary to integrate the 
State model Hg trading program and the 
proposed Federal Hg trading program, 
while other proposed revisions reflect 
needed technical and clarifying changes 
and are consistent with the analogous 
provisions of the proposed Federal Hg 
trading program. 

In particular, several of the definitions 
of terms are proposed to be revised. For 


example, the definitions of “Hg 
designated representative’ and 
“alternate Hg designated representative” 
would be modified to require that the 
respective individuals designated for 
these positions be the same individuals 
as designated, for a given source, as the 
designated representative and alternate 
designated representative under all 
applicable CAIR trading programs. (In 
order to implement this change, new 
definitions for ““CAIR NOx source’, 
“CAIR NOx Ozone Season source’, and 
CAIR source” would be added.) 
This would greatly simplify the 
administration of the allowance tracking 
systems for the trading programs and 
obviate the need for the requirement 
(which would be eliminated from the 
recordkeeping and reporting provisions) 
that quarterly emissions reports, which 
include emissions data for all trading 
programs applicable to the unit 
involved, be signed by more than one 
individual. 

As a further example, certain new 
definitions would be added (“municipal 
waste,” “replacement,” and “‘solid 
waste incineration unit’’) and certain 
definitions would be modified 
(‘cogeneration unit, ” “commence 
commercial operation,” and “commence 
operation’’) to reflect the revised 
applicability provisions for the Hg 
trading program and to clarify and 
streamline the language in the 
definitions. In the CAMR Notice of Final 
Action on Reconsideration (71 FR 
33388), EPA revised the definition of 
“electric generating unit or EGU” in 40 
CFR 60.24(h) and the applicability 
provisions of the State model trading 
rule (40 CFR 60.4104) to: (1) Exempt 
certain solid waste incineration units 
from CAMR; (2) limit applicability to 
coal-fired units serving, as of November 
15, 1990 or any time later, a generator 
with a greater than 25 MWe nameplate 
capacity producing electricity for sale; 
and (3) clarify the language concerning 
cogeneration units. In 40 CFR 60.24(h), 
EPA also added definitions for 
“municipal solid waste” and ‘‘solid 
waste incineration unit.” The new and 
revised definitions, in the State Plan Hg 
model trading rule, related to 
applicability would be consistent with 
the definitions in'40 CFR 60.24(h) and 
the applicability provisions in 40 CFR 
60.4104. 

In addition, the definitions of 
“allocate,” ‘“Hg allowance,” and 
Budget Trading Program” would be 
modified to provide for integrated 
operation of the State Hg trading 
programs administered by EPA and 
Federal Hg trading program. Mercury 
allowances issued under either type of 
program would be an “Hg allowance” 
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usable for meeting the allowance- 
holding requirement under the State 
model trading program (or Federal Hg 
trading program) regulations. In 
addition, the definition of “maximum 
design heat input” would be simplified, 
and the definition of “nameplate 
capacity” would be clarified. 

Further, the retired unit exemption 
provisions would be revised to clarify 
that the appeal procedures generally 
applicable to final actions of the 
Administrator would be applicable to 
final actions of the Administrator with 
regard to retired units. The rule text 
concerning the appeal procedures 
themselves would be revised simply to 
reference part 78 of the Acid Rain 
Program regulations, and part 78 would, 
in turn, be revised to refer specifically, 
where appropriate, to the Hg trading 
programs in the same way as part 78 
currently refers specifically, where 
appropriate, to the CAIR trading 


rograms. 

In addition, the provisions listing the 
content of a certificate of representation 
are revised to clarify that the 
identification of each unit covered by 
the certificate of representation includes 
identification and nameplate capacity of 
each generator served by the unit. EPA 
believes that the current rule language 
requiring “identification” of each unit 
subject to the trading program is already 
broad enough to-encompass such 
information concerning each generator 
served by the unit, particularly since 
only a unit serving a generator with a 
nameplate capacity greater than 25 
MWe can be subject to the Hg trading 
programs. However, EPA is proposing 
the revised language to make it clear 
that generator information is required in 
the certificate of representation. 

EPA also proposes technical revisions 
to the provisions concerning the 
reflection in certificates of 
representation of the owners and 
operators of the source and units 
involved. The changes would make it 
clear that all owners and operators must 
be listed and that those that should be, 
but are not, listed are still bound by the 
certificate of representation and the 
CAMR designated representative. 

Further, new provisions concerning 
designated representatives and 
authorized account representatives 
would be added to clarify that such 
individuals may use agents in order to 
make electronic submissions. The 
existing State model trading program 
regulations provide for certain 
submissions (i.e., certificates of 
representation, applications for general 
account, allowance transfers, and 
quarterly emissions reports) required to 
be “in a format prescribed” or “in a 


format specified” by the Administrator. 
(The terms “prescribed” and 
“specified” have the identical meaning 
in these contexts.) These submissions 
may be made, or in the case of quarterly 
emissions reports must be made, 
electronically. Although the formats for 
the Hg Budget Trading Program have 
not yet been developed, other EPA- 
administered trading programs (i.e., the 
Acid Rain Program and the NOx Budget 
Trading Program) have analogous 
language concerning submission formats 
and have existing, prescribed formats 
for submissions. The electronic formats 
prescribed by the Administrator for the 
Acid Rain Program and the NOx Budget 
Trading Program allow the designated 
representative or authorized account 
representative, as appropriate, to 
designate other individuals (“‘agents’’) 
who may make the electronic 
submissions for the designated 
representative or authorized account 
representative, who is fully bound by 
the agent’s actions. EPA maintains that 
the references in the Acid Rain Program 
and NOx Budget Trading Program 
regulations to “prescribed” (or 
“specified’’) formats, coupled with the 
existing electronic formats, provide the 
legal authority necessary for designated 
representatives and authorized account 
representatives to use agents to make 
electronic submissions in the applicable 
trading programs. EPA plans to adopt 
electronic formats for the Hg Budget 
Trading Program that, similarly, allow 


-for the use of agents. EPA believes that 


the existing references in the CAMR 
State model trading program regulations 
to ‘‘format[s] prescribed” or “specified” 
by the Administrator, when coupled 
with the appropriate electronic formats, 
will similarly provide the legal 
authority necessary for the use of agents. 
However, in order to remove any 
uncertainty about such legal authority, 
EPA proposes to add provisions to the 
State Hg model trading program 
regulations (and to include a provision 
in the Federal Hg trading program 
regulations) that explicitly authorize the 
use of agents for electronic submissions. 

In addition, in the permitting 
provisions, EPA proposes to revise the 
deadline for submission of Hg Budget 
permit applications to run from the later 
of January 1, 2010 or the date-on which 
the unit commences commercial 
operation, rather than the date on which 
the unit simply commences operation. 
A unit’s date of commencement of 
commercial operation is not likely to 
range from more than a few days to a 
few months later than the unit’s date of 
commencement of operation since 
owners and operators of electric 


generating units generally prefer to 
minimize using fuel without producing 
electricity. Moreover, running the 
permit application deadline from the 
commencement of commercial 
operation avoids the need for a complex 
definition of “commence operation” to 
account for units that are not subject to 
the Hg Budget Trading Program when 
they first combust fuel and that 
subsequently become Hg Budget units. 

Further, EPA proposes certain 
technical corrections in the Hg 
allowance allocation provisions. In 
particular, the current provisions 
concerning timing of submission of unit 
allocations by the permitting authority 
to the Administrator provide that if the 
unit allocations are not submitted on 
time, the Administrator will assume that 
the allocations are the same as in the 
prior year. If the year for which : 
allocations are submitted late is 2018 
(the beginning of phase II of the CAMR 
Hg Budget trading program), the 
Administrator will assume that the 
allocations equal the allocations for the 
control period in 2017, multiplied by 
the amount of ounces (i.e., tons 
inultiplied by 32,000 ounces/ton) of Hg 
emissions in the applicable State trading 
budget under § 60.4140 for 2018 and 
thereafter and divided by such amount 
of ounces of Hg emissions for 2010 
through 2017. EPA is removing these 
provisions both for existing and new | 
units because they seem unlikely to be 
used and are unduly complicated. There 
are no comparable provisions in the 
proposed Federal Hg trading program 
regulations. 

EPA is also proposing to revise the 
current provisions for new unit 
allocations that provide that a new unit 
is eligible for allocations from the new 
unit set-aside until that unit has 
operated long enough to develop a 
baseline heat input using the 3 highest 
figures for converted control period heat 
input out of such figures for the first 5 
years of operation. At that point, the 


_ unit is supposed to be allocated 


allowances from the pool of allowances 
allocated to all units that have a 
baseline heat input. However, 
allowances for units with baselines are 
allocated a number of years in advance 
‘of the first year for which such 
allowances may be used to meet the 
allowance-holding requirement. 
Consequently, it is possible for a new 
unit to have a baseline as of a given year 
but find that no more allowances are 
available for that year for units with 
baselines because the allowances for 
that year were allocated before the time 
when the new unit’s baseline was 
developed. A new unit could find that, 
for some years, it was both ineligible for 
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the new unit set-aside and unable to 
obtain an allocation from the pool for 
units with baselines. EPA intended that 
new units move seamlessly from new- 
unit-set-aside eligibility to units-with- 
baselines allocations and not to fall in 
between the two types of allocation 
procedures. EPA proposes to revise the 
allocation provisions to clarify that a 
new unit continues to be eligible for the 
new unit set-aside so long as the unit is 
not allocated allowances from the pool 
for units with baselines allocations 
either because the new unit does not yet 
have a baseline or because all the 
allowances for units with baselines have 
already been allocated for the year 
involved. 

EPA also proposes technical changes 
that make it clear that a separate request 
for new-unit-set-aside allowances must 
be submitted for each control period for 
which they are sought and must be 
submitted by May 1 of that control 
period. This approach will reasonably 
put the burden on owners and operators 
to inform the State permitting authority 
each year. This will ensure that the 
State permitting authority can keep 
track, for each control period in the 
future, of which units are seeking new- 
unit-set-aside allowances for that 
control period. These submission 
deadlines will give the State permitting 
authorities more time to process (which 
may include, when appropriate, 
opportunity for public comment) the 
requests in time to submit the 
allocations to the Administrator for 
recordation by December 1. 

In addition, EPA proposes to adopt 
technical changes to the provisions for 
recordation of allowance allocations. 
For example, the current provisions 
require the Administrator to record the 
initial allocations for 2010—2014 by 
December 1, 2006. Because State Plans 
were not due until November 17, 2006, 
EPA cannot review and approve all 
State plans in time to record allowance 
allocations in those plans by December 
1, 2006, which date EPA proposes to 
change to December 1, 2007. Further, 
the current provisions also require the 
recordation of allocations for 
subsequent years to occur only after 
completion of the end-of-year 
compliance determination process for a 
previous year. Because of the need to 
finalize emissions data for a year before 
the compliance determination process 
for that year can be completed, the 
current provisions may delay 
recordation for a number of months. 
However, as a matter of logic, there is 
no necessary connection between one 
year’s compliance determination and 
the future year’s allocation recordation. 
Consequently, EPA proposes to remove 


the connection made in the current 
provisions and is setting an 
independent deadline (December 1) for 
allocation recordation, which will result 
in recordation several months earlier 
than under the current provisions. 

Further, EPA proposes technical 
changes to the provisions referring to 
when an allowance transfer by the 
owner of an allowance to another 
allowance tracking system account is 
“correctly submitted.”’ The changes 
would clarify that a ‘‘correctly 
submitted” allowance transfer is one 
that references allowances that both: 
Were in the owner’s allowance tracking 
system account when the allowance 
transfer form was submitted to the 
Administrator; and continue to be in 
such account when the allowance 
transfer form is processed by the 
Administrator. 

In addition, EPA proposes to revise 
the provisions for deducting allowances 
to determine compliance with the 
allowance-holding requirement under 
the trading programs. The proposed 
revisions would not change the 
requirements that an allowance usable 
for compliance: Be allocated for the 
year, or a year before the year, for which 
compliance is being determined; and be 
in or covered by a proper request for 
transfer into the source’s compliance 
account by the allowance transfer 
deadline. However, the statement 
indicating that the allowance must also 
not be necessary to account for excess ~ 
emissions for a prior year would be 
removed because it is confusing and 


- inconsistent with the compliance 


procedures that EPA has been using in 
its ongoing cap-and-trade programs (i.e., 
the Acid Rain Program and the NOx 
Budget Trading Program). 

In addition, EPA proposes to revise 
certain provisions concerning the use of 
substitute data when the owner or 
operator of a unit adds a new stack or 
flue and fails to meet the deadline for 
monitoring certification. EPA proposes 
to remove procedures that would seem 
to allow for substitute data other than 
data reflecting maximum potential 
emissions. This is proposed because 


*- EPA believes that the removed 


provisions would actually still result in 
the use of data reflecting maximum 
potential emissions. 

Further, EPA proposes to remove a 
provision that separately requires units 
to monitor heat input. The provision is 
unnecessary because heat input 
monitoring is already explicitly required 
in the monitoring provisions in 
§ 60.4170. 

A few changes are proposed for some 
other provisions (e.g., revising the 
definitions of “CCAIR NOx Trading 


Program,” ““CAIR NOx Ozone Season 
Trading Program,” and “‘CAIR SO, 
Trading Program’”’ to be consistent with 
the definitions of these terms in the 
CAIR trading rules) of the State model 
trading rule. These other changes are 
similarly technical or clarifying in 
nature. All of the above-proposed 
changes are consistent with the 
analogous provisions in the proposed 
Federal Hg trading program. 


V. Proposed Revisions of the Acid Rain 
Program Regulations 


A few changes are proposed for the 
Acid Rain Program regulations. EPA 
proposes to revise the provisions 
concerning alternate designated 
representatives in order to simplify the 
provisions. Specifically, EPA proposes 
to remove 40 CFR 72.22(e), which 
allows in certain limited circumstances 
the appointment of two alternate 
designated representatives, rather than 
the customary one alternate designated 
representative, for an affected source 
under the Acid Rain Program. This 
option has rarely been used: Out of the 
approximately 1,500 affected plants 
currently in the program, only 17 
currently have two alternate designated 
representatives. As discussed above in 
Section IV of this preamble, the Acid 
Rain Program regulations already allow 
a designated representative or alternate 
designated representative to use agents 
to perform online many of the same 
tasks that a second alternate designated 
representative can perform under the 
existing § 72.22(e). Since § 72.22(e) 
seems to be unnecessary and is rarely 
used, EPA proposes to remove it in 
order to simplify the provisions 
applicable to alternate designated 
representatives. 

Further, as discussed above in Section 

IV of this preamble, EPA proposes to 
revise the appeal provisions of 40 CFR 
part 78 to apply to the appeals 
procedures to final actions of the 
Administrator under the State Hg 
trading program and the Federal Hg 
trading program, just as these provisions 
already apply to final Administrator 
actions under the CAIR trading 
programs. 40 CFR part 78 would be 
revised to refer specifically, where 
appropriate, to the Hg trading programs 
in the same way as 40 CFR part 78 
currently refers specifically, where 
appropriate, to the CAIR trading 
programs. 
VI. Units Subject to the CAMR Federal 
Plan and New Source Performance 
Standards 

This section describes the 


relationship between the Federal Plan 
and the NSPS finalized under CAMR in 
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terms of applicability and Hg emission 
limits. As discussed above and in 
CAMR, CAMR added Hg to the list of 
pollutants covered under 40 CFR part 
60, subpart Da, by establishing emission 
limits for new sources and guidelines 
for existing sources. 

CAMR finalized NSPS for new coal- 
fired Utility Units, subcategorized by 
coal type and, in some cases, unit type. 
In addition to complying with these 
standards, new Utility Units, along with 
existing coal-fired Utility Units, subject 
to the Federal Plan, will-be subject to 
the cap-and-trade provisions finalized 
in CAMR and being proposed in this 
Federal Plan. The State Hg emission 
budgets are a permanent cap regardless 
of growth in the electric sector and, 
therefore, States, in the case of State 
Plans, and EPA, in the case of Federal 
Plan, have the responsibility of 
incorporating new Utility Units in their 
Hg emissions budgets. 


VII. Statutory and Executive Order 
Reviews 


A. Executive Order 12866: Regulatory 
Planning and Review 


Under Executive Order (EO) 12866 
(58 FR 51735, October 4, 1993), this 
action is an economically “‘significant 
regulatory action.” This determination 
is made in view of this action’s 
important policy implications and 
potential effect on the economy of over 
$100 million. Accordingly, EPA 
submitted this action to the Office of 
Management and Budget (OMB) for 
review under EO 12866 and any 
changes made in response to OMB 
recommendations have been 
documented in the docket for this 
action. 

This Federal Plan proposal represents 
a Federal mandate to implement CAMR 
(70 FR 28606) covering the same Hg 
emissions reductions in the event that 
States fail to implement CAMR. For this 
reason, EPA is relying on the economic 
analysis conducted for CAMR entitled 
“Regulatory Impact Analysis of the 
Final Clean Air Mercury Rule.” 


B. Paperwork Reduction Act 


This action does not impose an 
information collection burden under the 
provisions for the Paperwork Reduction 
Act (PRA), 44 U.S.C. 3501 et seq. The 
PRA requirements of this rule are 
satisfied through the Information 
Collection Request (ICR) submitted to 
OMB for review and approval as part of 
CAMR. The burden of this proposed 
rule is essentially the same as the 
burden estimated for CAMR. There is a 
modest transfer of burden from the 
States to EPA if the Federal plan is 


implemented rather than the CAMR 
State Plan. The overall total burden is 
essentially unchanged. The Office of 
Management and Budget (OMB) 
previously approved the information 
collection requirements contained in the 
final CAMR regulations (40 CFR 
60.40Da—60.52Da; 40 CFR 60.4100— 
60.4199) under the provisions of the 
PRA, and has assigned OMB control 
number 2060-0567 and EPA ICR 
number 2137.02. A copy of the OMB 
approved ICR may be obtained from 
Susan Auby, Collection Strategies 
Division; U.S. Environmental Protection 
Agency (2822T); 1200 Pennsylvania 
Ave., NW., Washington DC 20460, or by 
calling (202) 566-1672. 

Burden means the total time, effort, or 
financial resources expended by persons 
to generate, maintain, retain, or disclose 
or provide information to or for a 
Federal agency. This includes the time 
needed to review instructions; develop, 
acquire, install, and utilize technology - 
and systems for the purposes of 
collecting, validating, and verifying 
information, processing and 
maintaining information, and disclosing 
and providing information; adjust the 
existing ways to comply with any 
previously applicable instructions and 


requirements; train personnel to be able 


to respond to a collection of 
information; search data sources; - 
complete and review the collection of 
information; and transmit or otherwise 
disclose the information. 

An agency may not conduct or 
sponsor, and a person is not required to 
respond to a collection of information 
unless it displays a currently valid OMB 
control number. The OMB control 
numbers for EPA’s regulations in 40 
CFR, after appearing in the preamble of 
the final rule, are listed in 40 CFR part 
9. 


C. Regulatory Flexibility Act 


The Regulatory Flexibility Act (RFA) 
generally requires an agency to prepare 
a regulatory flexibility analysis of any 
rule subject to notice and comment 
rulemaking requirements under the 
Administrative Procedure Act or any 
other statute unless the agency certifies 
that the rule will not have a significant 
economic impact on a substantial 
number of small entities. Small entities 
include small businesses, small 
organizations, and small governmental 
jurisdictions. 

For purposes of assessing the impacts 
of today’s rule on small entities, small 
entity is defined as: (1) A small business 
as defined by the Small Business 
Administration’s (SBA) regulations at 13 
CFR 121.201; a small governmental 
jurisdiction that is a government of a 


city, county, town, school district or 
special district with a population of less 
than 50,000; and (3) a small 
organization that is any not-for-profit 
enterprise which is independently 
owned and operated and is not 
dominant in its field. 

After considering the economic 
impacts of today’s proposed rule on 
small entities, I certify that this action 
will not have a significant economic 
impact on a substantial number of small 
entities. As was discussed in the final 
CAMR, EPA determined that it was not 
necessary to prepare a regulatory 
flexibility analysis in conjunction with 
this rulemaking. Although not required 
by the RFA, the Agency conducted an 
additional analysis of the effects of 
CAMR on small entities in order to 
provide additional information to States 
and affected sources. This analysis is 
detailed in both the final CAMR and the © 
“Regulatory Impact Analysis of the 
Final Clean Air Mercury Rule.” This 
analysis found that CAMR would not 
have a significant direct impact on a 
substantial number of small entities. 
This analysis is applicable to this 
proposed rule. 

We continue to be interested in the 
potential impacts of the proposed rule 
on small entities and welcome 
comments on issues related to such 
impacts. 


D. Unfunded Mandates Reform Act 


Title Il of the Unfunded Mandates 
Reform Act of 1995 (Pub. L. 104-4) 
(UMRA), establishes requirements for 
Federal agencies to assess the effects of 
their regulatory actions on State, local, 
and Tribal governments and the private 
sector. Under UMRA section 202, 2 
U.S.C. 1532, EPA generally must 
prepare a written statement, including a 
cost-benefit analysis, for any proposed 
or final rule that “includes any Federal 
mandate that may result in the 
expenditure by State, local, and Tribal 
governments, in the aggregate, or by the 
private sector, of $100,000,000 or more 
* * * in any one year.” A ‘Federal 
mandate” is defined under UMRA 
section 421(6), 2 U.S.C. 658(6), to 
include a ‘Federal intergovernmental 
mandate” and a “Federal private sector 
mandate.” A ‘‘Federal 
intergovernmental mandate,” in turn, is 
defined to include a regulation that 
“would impose an enforceable duty 
upon State, local, or Tribal 
governments,’’ UMRA section 
421(5)(A)(i), 2 U.S.C. 658(5)(A)(i), 
except for, among other things, a duty 


‘that is ‘‘a condition of Federal 


assistance,’’ UMRA section 
421(5)(A)(i)(D. A ‘‘Federal private sector 
mandate”’ includes a regulation that 
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‘“‘would impose an enforceable duty 
upon the private sector,” with certain 
exceptions, UMRA section 421(7)(A), 2 
U.S.C. 658(7)(A). 

Before promulgating an EPA rule for 
which a written statement is needed 
under UMRA section 202, UMRA 
section 205, 2 U.S.C. 1535, generally 
requires EPA to identify and consider a 
reasonable number of regulatory 
alternatives and adopt the least costly, 
most cost-effective, or least burdensome 
alternative that achieves the objectives 
of the rule. 

EPA has determined that this rule 
contains a Federal mandate that may 
result in expenditures of $100 million or 
more for State, local, and tribal 
governments, in the aggregate, or the 
private sector in any one year. 
Accordingly, EPA prepared a written 
statement for the final CAMR consistent 
with the requirements of UMRA section 
202. Furthermore, as EPA stated in the 
rule, EPA is not directly establishing 
any regulatory requirements that may 
significantly or uniquely affect small 
governments, including Tribal 
governments. Thus, EPA is not obligated 
to develop under UMRA section 203 a 
small government agency plan. 
Furthermore, in a manner consistent 
with the intergovernmental consultation 
provisions of UMRA section .204, EPA 
carried out consultations with the 
governmental entities affected by this 
rule. 

For the final CAMR, EPA conducted 
an analysis of the potential economic 
impacts anticipated of CAMR on 
government-owned entities. The results 
support EPA’s assertion in the NPR that 
the proposed rule would not have a 
disproportionate budgetary impact on 
government entities. This analysis is 
detailed in both the final CAMR and the 
“Regulatory Impact Analysis of the 
Final Clean Air Mercury Rule.” This 
analysis is applicable to this proposed 
rule. 


E. Executive Order 13132: Federalism 


Executive Order 13132, entitled 
“Federalism” (64 FR 43255, August 10, 
1999), requires EPA to develop an 
accountable process to ensure 
“meaningful and timely input by State 
and local officials in the development of 
regulatory policies that have federalism 
implications.” ‘Policies that have 
federalism implications” is defined in 
the EO to include regulations that have 
“substantial direct effects on the States, 
on the relationship between the national 
government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government.” 


This proposed rule does not have 
Federalism implications. It will not 
have substantial direct effects on the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various 
levels of government, as specified in EO 
13132. These effects would not occur 
from thé final rule itself because it is the 
provisions of the CAA that require EPA, 
after a State has failed to submit a State 
Plan or a complete State Plan, to make 
a finding to that effect and then 
promulgate a Federal Plan. Although 
EPA would be exercising discretion to 
promulgate the Federal Plan at an early 
date, EPA would rescind the Federal 
Plan for each State that submits a State 
Plan that EPA approves. Moreover, as 
emphasized throughout the preamble, 


States are not required to adopt the 


Federal Plan provisions, or any 
particular portion thereof, in order for 
EPA to approve their State Plans. Thus, 
EO 13132 does not apply to this 
proposed rule. 

Even so, in the spirit of EO 13132, and 
consistent with EPA policy to promote 
communications between EPA and State 
and local governments, EPA consulted 
with State and local officials early in the 
process of developing the proposed 
regulation to permit them to have 
meaningful and timely input into its 
development. EPA is including a 
number of provisions for States in the 
proposed rule so as not to constrain 
States’ abilities to complete approvable 
State Plans, such as the ability to submit 
State allocation methodologies, and 
intends to withdraw the Federal Plan 
upon approval of State Plans. 


F. Executive Order 13175: Consultation 
and Coordination With Indian Tribal 
Governments 


Executive Order 13175, entitled 
“Consultation and Coordination with 
Indian Tribal Governments”’ (65 FR 
67249, November 9, 2000), requires EPA 
to develop an accountable process to 
ensure “meaningful and timely input by 
Tribal officials in the development of 
regulatory policies that have Tribal 
implications.” This proposal does not 
have “Tribal implications” as specified 
in EO 13175. 

This proposal addresses pollution 
composed of Hg and mercuric 
compounds. The final CAMR required 
annual Hg reductions for the power 
sector in 50 States, the District of 
Columbia, and in Indian country, 
through a cap-and-trade system that 
States and eligible Tribes have the 
option of adopting. The CAA provides 
for States and eligible Tribes to develop 
plans to regulate emissions of air 


‘pollutants within their areas. The 


regulations clarify the statutory 
obligations of States and eligible Tribes 
that develop plans to implement this 
rule. The TAR (40 CFR 49.1-49.119) 
gives eligible Tribes the opportunity to 
develop and implement CAA programs, 
but it leaves to the discretion of the 
Tribe whether to develop these 
programs and which programs, or 
appropriate elements of a program, the 
Tribe will adopt. As noted earlier, the 
EPA will implement the emission 
trading rule for coal-fired Utility Units 
located in Indian country in accordance 
with the TAR unless the relevant Tribe 
for the land on which a particular coal- 
fired Utility Unit is located seeks and 
obtains TAS status and submits a TIP to 
implement the allocated Hg emissions 
budget. Tribes which choose to do so 
will be responsible for submitting a TIP 
analogous to the State Plans discussed 
throughout this preamble, and, like 
States, can choose to adopt the Model 
Cap-and-Trade Rule described 
elsewhere in this action. 

This proposal does not have Tribal 
implications as defined by EO 13175. It 
does not have a substantial direct effect 
on one or more Indian Tribes, because 
no Tribe has implemented a Federally 
enforceable air quality management 
program under the CAA at this time. 
Furthermore, this proposal does not 
affect the relationship or distribution of 
power and responsibilities between the 
Federal government and Indian Tribes. 
The CAA and the TAR establish the 
relationship of the Federal government 
and Tribes in developing plans to attain 
the national ambient air quality 
standards (NAAQS), and this proposal 
does nothing to modify that 
relationship. EPA has complied with the 
provisions of EO 13175. 

EPA notes that in the event a Tribe 
does implement a TIP in the future, this 
proposal could have implications for 
that Tribe, but it would not impose 
substantial direct costs upon the Tribe, 
nor preempt Tribal law. EPA has 
estimated that the total annual private 
costs for the rule for Hg as implemented 
by State, local, and eligible Tribal 
governments (or EPA in the absence of 
any Tribe seeking TAS status) is 
approximately $160 million in 2010, 
$100 million in 2015, and $750 million 
in 2020 (1999$). There are currently 
three coal-fired Utility Units located in 
Indian country that will be affected by 
this rule and the percentage of Indian 
country that will be impacted is very 
small. For eligible Tribes that choose to 
regulate sources in Indian country, the 
costs would be attributed to inspecting 


regulated facilities and enforcing 


adopted regulations. 
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EPA consulted with Tribal officials in 
developing the final CAMR and this 
proposal. The EPA encouraged Tribal 
input at an early stage. A Tribal 
representative from the Navajo Nation 
was a member of the official workgroup 
and was provided with all workgroup 
materials. EPA has provided two 
briefings for Tribal representatives and 
the newly formed National Tribal Air 
Association (NTAA), and other national 
Tribal forums such as the National 
Tribal Environmental Council (NTEC) 
and the National Tribal Forum during 
the period prior to issuance of the 
CAMR NPR. Another briefing for Tribal 
representatives, NTAA, and NTEC was 
provided post-proposal to provide 
opportunity for additional input. In 
addition, Tribal representatives 
participated in EPA’s regional 
implementation workshops for CAMR 
in the summer of 2005. 

EPA conducted additional informal 
outreach for Tribes during the CAMR 
- reconsideration process. First, EPA 
prepared an update on the 
reconsideration and CAMR Federal Plan 
development for the EPA Tribal 
Newsletter in January 2006. Second, 
EPA, through both Headquarters and 
Regional Offices, has worked to address 
Tribes’ specific questions or concerns 
regarding implementation of CAMR. 
Finally, EPA has met with 
representatives from one Tribe that is 
concerned with the implications of 
CAMR for the development of new 
tribal electricity generation. 


G. Executive Order 13045: Protection of 
Children From Environmental Health 
and Safety Risks 

Executive Order 13045, “Protection of 
Children from Environmental Health 
and Safety Risks” (62 FR 19885, April 
23, 1997) applies to any rule that (1) Is 
determined to be “economically 
significant” as defined under EO 12866, 
and (2) concerns an environmental 
health or safety risk that EPA has reason 
to believe may have a disproportionate 
effect on children. If the regulatory 
action meets both criteria, Section 5- 
501 of the EO directs the Agency to 
evaluate the environmental health or 
safety effects of the planned rule on 
children, and explain why the planned 
regulation is preferable to other 
potentially effective and reasonably 
feasible alternatives considered by the 
Agency. 

We 


lieve that the environmental 
health or safety risk addressed by this 
action may have a disproportionate 
effect on children. Accordingly, we have 
evaluated the environmental health or 
safety effects of this rule on children. 
The results of this evaluation are 


discussed in the final CAMR and in the 
“Regulatory Impact Analysis for the - 
Final Clean Air Mercury Rule.” EPA 
concluded that CAMR will further | 
improve air quality and will further 
improve children’s health. 


H. Executive Order 13211: Actions 
Concerning Regulations That 
Significantly Affect Energy Supply, 
Distribution, or Use 

Executive Order 13211 (66 FR 28355, 
May 22, 2001) provides that agencies 
shall prepare and submit to the 
Administrator of the Office of 
Regulatory Affairs, OMB, a Statement of 
Energy Effects for certain actions 
identified as “significant energy 
actions.”’ Section 4(b) of EO 13211 
defines ‘‘significant energy actions” as 
“any action by an agency (normally 
published in the Federal Register) that 
promulgates or is expected to lead to the 
promulgation of a final rule or 
regulation, including notices of inquiry, 
advance notices of final rulemaking, and 
notices of final rulemaking: (1)(i) That is 
a significant regulatory action under EO 
12866 or any successor order, and (ii) is 
likely to have a significant adverse effect 
on the supply, distribution, or use of 
energy; or (2) that is designated by the 
Administrator of the Office of 
Information and Regulatory Affairs as a 
“significant energy action.” Although 
this proposal is a significant regulatory 
action under EO 12866, this rule likely 
will not have a significant adverse effect 
on the supply, distribution, or use of 
energy. EPA concluded that the impact 
of the final CAMR is not significant - 
because the final rule did not have a 
greater than 1 percent impact on the 
cost of electricity production and 
because it does not result in the 
retirement of greater than 500 MW of 
coal-fired generation. EPA’s analysis of 
the energy impacts of the final CAMR 
can be found in the “Regulatory Impact 
Analysis for the Final Clean Air 
Mercury Rule.” 


I. National Technology Transfer and 
Advancement Act 


As noted in the CAMR final rule, 
section 12(d) of the National 
Technology Transfer and Advancement 
Act (NTTAA) of 1995 (Pub. L. 104-113; 
15 U.S.C. 272 note) directs EPA to use 
voluntary consensus standards in their 
regulatory and procurement activities 
unless to do so would be inconsistent 
with applicable law or otherwise 
impracticable. Voluntary consensus 
standards are technical standards (e.g., 
material specifications, test methods, 
sampling procedures, business 


practices) developed or adopted by one 


or more voluntary consensus bodies. 


The NTTAA requires EPA to provide 
Congress, through OMB, with 
explanations when EPA decides not to 
use available and applicable voluntary 
consensus standards. 

During the development of the final 
CAMR, EPA searched for voluntary 
consensus standards that might be 
applicable. The search identified three 
voluntary consensus standards that 
were considered practical alternatives to 
the specified EPA test methods. An 
assessment of these and other voluntary 
consensus standards is presented in the 
preamble to the final CAMR (70 FR 
28647; May 18, 2005). This proposed 
action does not propose the use of any 
additional technical standards beyond 
those cited in the final CAMR. 
Therefore, EPA is not considering the 
use of any additional voluntary 
consensus standards for this action. 


J. Executive Order 12898: Federal 
Actions To Address Environmental 
Justice in Minority Populations and 
Low-Income Populations 


Executive Order 12898, ‘‘Federal 
Actions to Address Environmental 
Justice in Minority Populations and 
Low-Income Populations,” requires 
Federal agencies to consider the impact 
of programs, policies, and activities on 
minority populations and low-income 
populations. According to EPA 
guidance,’ agencies are to assess 
whether minority or low-income 
populations face risks or a rate of 
exposure to hazards that are significant 
and that ‘“‘appreciably exceed or is likely 
to appreciably exceed the risk or rate to 
the general population or to the 
appropriate comparison group.” (EPA, 
1998) 

In accordance with EO 12898, the 
Agency has considered whether this 
proposal may have disproportionate 
negative impacts on minority or low 
income populations. The Agency 
expects this proposal to lead to 
beneficial reductions in air pollution 
and exposures generally with a small 
negative impact through increased 
utility bills. The increase in the price for 
electric power is estimated to be 0.2 
percent of retail electricity prices when 
it is shared among all members of 
society equally. The price increase is 
not considered to be a disproportionate 
impact on minority populations and 
low-income populations. For this 
reason, negative impacts to these sub- 
populations that appreciably exceed 


7U.S. Environmental Protection Agency, 1998. 
Guidance for Incorporating Environmental Justice 
Concerns in EPA’s NEPA Compliance Analyses. 
Office of Federal Activities, Washington, DC, April 
1998. 
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similar impacts to the general 
population are not expected. 

There will be beneficial outcomes to 
these populations as the result of this 
action. In the absence of CAMR, there 
are health effects that are likely to affect 

_certain populations in the U.S., 
including subsistence anglers, Native 
Americans, and Asian Americans. These 
populations may include low income 
and minority populations who are 
disproportionately impacted by Hg 
exposures due to their economic, 
cultural, and religious activities that 
lead to higher levels of consumption of 
fish than the general populations. 
CAMR is expected to reduce Hg 
exposures among these populations. 
EPA’s analysis of these impacts is found 
in the ‘‘Regulatory Impact Analysis for 
the Final Clean Air Mercury Rule.” 


List of Subjects 
40 CFR Part 60 


Environmental protection, 
Administrative practice and procedure, 
Air pollution control, Coal, Electric 
power plants, Intergovernmental 
relations, Metals, Natural gas, Nitrogen 
dioxide, Particulate matter, Reporting 
and recordkeeping requirements, Sulfur 
oxides. 


40 CFR Part 62 


Environmental protection, Air 
pollution control, Hazardous 
substances, Reporting and 
recordkeeping requirements. 


40 CFR Part 72 


Acid rain, Administrative practice 
and procedure, Air pollution control, 
Electric utilities, Intergovernmental 
relations, Nitrogen oxides, Reporting 
and recordkeeping requirements, Sulfur 
oxides. 


40 CFR Part 78 


Acid rain, Administrative practice 
and procedure, Air pollution control, 
Electric utilities, Nitrogen oxides, 
Reporting and recordkeeping 
requirements, Sulfur oxides. 

Dated: December 7, 2006. 

Stephen L. Johnson, 
Administrator. 

For the reasons set forth in the 
preamble, parts 60, 62, 72, and 78 of 
chapter 1 of title 40 of the Code of 
Federal Regulations are proposed to be 
amended as follows: 


PART 60—[AMENDED] 
1. The authority citation for part 60 
continues to read as follows: 


Authority: 42 U.S.C. 7401, 7403, 7426, and 
7601. 


§60.17 [Amended] 

2. Section 60.17 is amended, in 
paragraph (a)(14) by revising the words 
“and 60.4102” to read “, 60.4120, and 
62.15902”’. 

3. Section 60.24 is amended as 
follows: 

a. In paragraph (h)(8) in the definition 
of “Boiler’’, by revising the words 
“‘fossil-or other fuel-fired’”’ to read 
“fossil- or other-fuel-fired”’; 

b. In paragraph (h)(8) in the definition 
of “Cogeneration unit’’, by revising in 
paragraph (2) the words “‘after which” 
to read “after the calendar year in 
which”; 

c. In paragraph (h)(8) in the definition 
of ‘Combustion turbine’, by revising in 
paragraph (2) the words “‘heat recovery 
steam generator’ to read “duct burner, 
heat recovery steam generator,’’; 

d. In paragraph (h)(8), by removing 
the definition of ‘Heat input”; 

e. In paragraph (h)(8), by revising the 
definition of ‘‘Maximum design heat 
input”; 

. In paragraph (h)(8) in the definition 
of “Nameplate capacity’’, by revising the 
words “‘derates) as specified”’ to read 
“deratings) as of such installation as 
specified”’ and by revising the words 
“‘derates), such increased maximum 
amount as specified”’ to read 
“deratings), such increased maximum 
amount as of such completion as 
specified”; 

g. In paragraph (h)(8) in the definition 
of ‘‘Sequential use of energy”’, by 
revising in paragraph (2) the word 
“seful” to read “‘useful”’; 

h. In paragraph (h)(8) in the definition 
of ‘Useful thermal energy’’, by revising 
in paragraph (2) the words ‘‘heat”’ to 
read ‘“‘heating”; and 

i. In paragraph (h)(8), by adding new 
definitions of ‘Municipal waste” and 
“Solid waste incineration unit”; 

j. By adding a new paragraph (h)(9) to 
read as follows: 


§60.24 Emission standards and 
compliance schedules. 
* * * * * 

(h) 

(8) 

Maximum design heat input means 
the maximum amount of fuel per hour 
(in Btu/hr) that a unit is capable of 
combusting on a steady-state basis as of 
the initial installation of the unit as 
specified by the manufacturer of the 
unit. 
* * * * * 


Municipal waste means ‘‘municipal 
waste”’ as defined in section 129(g)(5) of 
the Clean Air Act. 

* * * * * 

Solid waste incineration unit means a 

stationary, coal-fired boiler or 


stationary, coal-fired combustion 
turbine that is a ‘‘solid waste 
incineration unit” as defined in section 
129(g)(1) of the Clean Air Act. 

* * * * * 

(9) Notwithstanding any other 
provision of this paragraph, a State may 
adopt, and submit by May 30, 2007, a 
State Hg allowance allocation 4 
methodology replacing the provisions in 
§§ 62.15941 and 62.15942 of this 
chapter under the Federal Hg Budget 
Trading Program under subpart HHHH 
of this part with: 

(i) Allocation provisions substantively 
identical to §§ 62.15941 and 62.15942 of 
this chapter, under which the 
permitting authority makes the 
allocations; or 

(ii) Any methodology for allocating 
Hg allowances to individual sources 
under which the permitting authority 
makes the allocations, provided that: 

(A) The State’s methodology must not 
allow the permitting authority to 
allocate Hg allowances for a year in 
excess of the amount in the State’s 
trading budget for such year. 

(B) The State’s methodology must 
require that, for EGUs commencing 
operation before January 1, 2001, the 
permitting authority will determine, and 
notify the Administrator of, each unit’s 
allocation of Hg allowances by October 
31, 2007 for 2010, 2011, and 2012 and 
by October 31, 2009 and October 31 of 
each year thereafter for the 4th year after 
the year of the notification deadline. 

(C) The State’s methodology must 
require that, for EGUs commencing 
operation on or after January 1, 2001, 
the permitting authority will determine, 
and notify the Administrator of, each 
unit’s allocation of Hg allowances by 
October 31 of the year for which the Hg 
allowances are allocated. 

4. Section 60.4102 is amended as 
follows: 

a. By revising the definition of 
“Allocate or allocation”’; 

b. By revising the definition of 
“Allowance transfer deadline”’; 

c. In the definition of “Alternate Hg 
designated representative”, by revising 
the words “‘in accordance with 
§§ 60.4110 through 60.4114,” to read “, 
in accordance with §§ 60.4110 through 
60.4115,” and by adding four sentences 
at the end of the definition; 

d. In the definition of “Automated 
data acquisition and handling system or 
DAHS”’, by revising the words “under 
§§ 60.4170 through 60.4176” to read 
“under §§ 60.4170 through 60.4175” 
and by revising the words “‘required 
§§ 60.4170 through 60.4176” to read 
“required by §§ 60.4170 through 
60.4175”. 
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e. In the definition of “Boiler”, by 
revising the words ‘“‘fossil- or other-fuel- 
fired” to read “‘fossil- or other-fuel- 
fired”’; 

f. By revising the definition of “CAIR 
NOx Annual Trading Program”’; 

g. By revising the definition of “CAIR 
NOx Ozone Season Trading Program”’; 

h. By revising the definition of “CAIR 
SO> Trading Program”’; 

i. In the definition of “Cogeneration 
unit”, by revising in paragraph (2) the 
words “after which” to read “after the 
calendar year in which”; 

j. In the definition of “Combustion 
turbine”, by revising in paragraph (2) 
the words “heat recovery steam 
generator” to read “duct burner, heat 
recovery steam generator,’’; 

k. By revising the definition of 
“Commence commercial operation”; 

1. By revising the definition of 
“Commence operation”; 

m. In the definition of ‘“‘Continuous 
emission monitoring system or CEMS”’, 
in the introductory text by revising the 
word “CEMS” to read “continuous 
emission monitoring systems” and by 
revising the words “§§ 60.4170 through 
60.4176” to read “§§ 60.4170 through 
60.4175” whenever they appear and in 
paragraphs (1) and (2) by revising the 
words “‘in units of” to read “‘in 

n. In the definition of ‘Control 
period”’, by revising the words “January 
1 of a calendar year and”’ to read 
“January 1 of a calendar year, except as 
provided in § 60.4106(c)(2), and”; 

o. In the definition of “Emissions”, by 
revising the words “§§ 60.4170 through 
60.4176” to read “§§ 60.4170 through 
60.4175”; 

p. In the definition of “Heat input’, 
by revising the words ‘‘§§ 60.4170 
through 60.4176” to read ““§§ 60.4170 
through 60.4175”; 

q. By revising the definition of “Hg 
allowance”; 

r. In the definition of “Hg allowance 
deduction or deduct CAIR NOx 
. allowances”’, by adding, after the words 
“compliance account’, the words “ 
e.g.,”, by removing the words 
“§§ 60.4150 through 60.4157 and”, and 
by revising the words “§§ 60.4170 
through 60.4176” to read “‘§§ 60. 4170 
through 60.4175”; 

s. In the definition of “Hg authorized 
account representative”’, by revising the 
words “‘§ 60.4152” to read ““§§ 60.4110 
through 60.4115 and §§ 60.4150 through 
60.4157”; 

t. In the definition of “Hg Budget 
emissions limitation”, by revising the 
words “in ounces”’ to read “ , In ounces 
of Hg emissions in a control period,” 
and revising the words “‘for a control 
period” to read “for the control period”; 

u. By revising the definition of “Hg 
Budget Trading Program”; 


v. In the definition of ‘‘Hg designated 
representative’, by revising the words 
“§$§ 60.4110 through 60.4114” to read 
““§$§ 60.4110 through 60.4115” and by 
adding four sentences at the end of the 
definition; 

w. By revising the definition of 
“Maximum design heat input”; 

x. In the definition of “Monitoring 


_system”’, by revising the words 


“§§ 60.4170 through 60.4176” to read 
“§§ 60.4170 through 60.4175”; 

y. In the definition of Nameplate 
capacity”, by revising the words “‘other 
deratings) as specified” to read “other 
deratings) as of such installation as 
specified” and by revising the words 
“maximum amount as specified”’ to read 
“maximum amount as of such 
completion as specified; 

z. In the definition of ‘““Ounce’’, by 
revising the words “‘§§ 60.4170 through 
60.4176” to read ‘“‘§§ 60.4170 through 
60.4175”; 

aa. In the definition of ‘‘Permitting 
authority’, by removing the words “in 
accordance with §§ 60.4120 through 
60.4124”; 

bb. In the definition of ‘Receive or 
receipt”, by revising the words 

“correspondence log” to read “log”; 

cc. In the definition of “Source” by 
revising the word “CAA” to read “Clean 
Air Act”; 

dd. In the definition of ‘‘Title V 
operating permit’’, by revising the word 
“CAA” to read ‘‘Clean Air Act’; 

ee. In the definition of ‘Title V 
operating permit regulations’’, by 
revising the word “CAA” to read “Clean 
Air Act”; 

ff. In the definition of ‘Useful thermal 
energy’, by revising in paragraph (2) the 
words “‘heat application”’ to read 
“heating application”; and 

gg. Adding new definitions of ““CAIR 
NOx Ozone Season source’’, ‘““CAIR NOx 
source’, ““CAIR SQ> source”’, 
“Municipal waste’, “Replacement, 
replace, or replaced”’, and ‘‘Solid waste 
incineration unit”’: 


§60.4102 Definitions. 
* * * * * 

Allocate or allocation means, with 
regard to Hg allowances, the 
determination by a permitting authority 
or the Administrator of the amount of 
such Hg allowances to be initially 
credited to a Hg Budget unit, a new unit 
set-aside, or other entity. 

* * * * * 

Allowance transfer deadline means, . 
for a control period, midnight of March 
1 (if it is a business day), or midnight 
of the first business day thereafter (if 
March 1 is not a business day), 
immediately following the control 
period and is the deadline by which a 


Hg allowance transfer must be 
submitted for recordation in a Hg 
Budget source’s compliance account in 
order to be used to meet the source’s Hg 
Budget emissions limitation for such 
control period in accordance with 

§ 60.4154. 


* * * * * 


Alternate Hg designated 
representative means * * * If the Hg 
Budget source is also a CAIR NOx 
source, then this natural person shall be 
the same person as the alternate CAIR 
designated representative under the 
CAIR NOx Annual Trading Program. If 
the Hg Budget source is also a CAIR SOQ? 
source, then this natural person shall be 
the same person as the alternate CAIR 
designated representative under the 
CAIR SO Trading Program. If the Hg 
Budget source is also a CAIR NOx Ozone 
Season source, then this natural person 
shall be the same person as the alternate 
CAIR designated representative under 
the CAIR NOx Ozone Season Trading 
Program. If the Hg Budget source is also 
subject to the Acid Rain Program, then 
this natural person shall be the same 
person as the alternate designated 
representative under the Acid Rain 


Program. 
* * * * * 


CAIR NOx Annual Trading Program 
means a multi-state nitrogen oxides air 
pollution control and emission 
reduction program approved and 
administered by the Administrator in 
accordance with subparts AA through II 
of part 96 of this chapter and 
§ 51.123(0)(1) or (2) of this chapter or 
established by the Administrator in 
accordance with subparts AA through II 
of part 97 of this chapter and 
§§ 51.123(p) and 52.35 of this chapter, 
as a means of mitigating interstate 
transport of fine particulates and | 
nitrogen oxides. 


CAIR NOx Ozone Season source 
means a source that is subject to the 
CAIR NOx Ozone Season Trading 
Program. 


CAIR NOx Ozone Season Trading 
Program means a multi-state nitrogen 
oxides air pollution control and 
emission reduction program approved 
and administered by the Administrator 
in accordance with subparts AAAA 
through IIII of part 96 of this chapter 
and § 51.123(aa)(1) or (2) (and (bb)(1)), 
(bb)(2), or (dd) of this chapter or 
established by the Administrator in 
accordance with subparts AAAA 
through IIII of part 97 of this chapter 
and §§ 51.123(ee) and 52.35 of this 
chapter, as a means of mitigating 
interstate transport of ozone and 
nitrogen oxides. 
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CAIR NOx source means a source that 
is subject to the CAIR NOx Annual 
Trading Program. 

CAIR SO source means a source that 
is subject to the CAIR SO Trading 
Program. 

CAIR SO>2 Trading Program means a 
multi-state sulfur dioxide air pollution 
control and emission reduction program 
approved and administered by the 
Administrator in accordance with 
subparts AAA through III of part 96 of 
this chapter and § 51.124(0)(1) or (2) of 
this chapter or established by the 
Administrator in accordance with 
subparts AAA through III of part 97 of 
this chapter and §§ 51.124(r) and 52.36 
of this chapter, as a means of mitigating 
interstate transport of fine particulates 
and sulfur dioxide. 

* * * * * 


Commence commercial operation 
means, with regard to a unit: 

(1) To have begun to produce steam, 
gas, or other heated medium used to 
generate electricity for sale or use, 
including test generation, except as 
provided in § 60.4105. 

(i) For a unit that is a Hg Budget unit 
under § 60.4104 on the later of 
November 15, 1990 or the date the unit 
commences commercial operation as 
defined in paragraph (1) of this 
definition and that subsequently 
undergoes a physical change (other than 
replacement of the unit by a unit at the 
same source), such date shall remain the 
date of commencement of commercial 
operation of the unit, which shall 
continue to be treated as the same unit. 

(ii) For a unit that is a Hg Budget unit 
under § 60.4104 on the later of 
November 15, 1990 or the date the unit 
commences commercial operation as 
defined in paragraph (1) of this 
definition and that is subsequently 
replaced by a unit at the same source 
(e.g., repowered), such date shall remain 
the replaced unit’s date of 
commencement of commercial 
operation, and the replacement unit 
shall be treated as a separate unit with 
a separate date for commencement of 
commercial operation as defined in 
paragraph (1) or (2) of this definition as 
appropriate. 

(2) Notwithstanding paragraph (1) of 
this definition and except as provided 
in § 60.4105, for a unit that is not a Hg 
Budget unit under § 60.4104 on the Iater 
of November 15, 1990 or the date the 
unit commences commercial operation 
as defined in paragraph (1) of this 
definition, the unit’s date for 
commencement of commercial 
operation shall be the date on which the 
unit becomes a Hg Budget unit under 
§ 60.4104. 


(i) For a unit with a date for 
commencement of commercial 
operation as defined in paragraph (2) of 
this definition and that subsequently 
undergoes a physical change (other than 
replacement of the unit by a unit at the 
same source), such date shall remain the 
unit’s date of commencementf 
commercial operation of the unit, which 
shall continue to be treated as the same 
unit. 

(ii) For a unit with a date for 
commencement of commercial 
operation as defined in paragraph (2) of 
this definition and that is subsequently 
replaced by a unit at the same source 
(e.g., repowered), such date shall remain 
the replaced unit’s date of 
commencement of commercial 
operation, and the replacement unit 
shall be treated as a separate unit with 
a separate date for commencement of 
commercial operation as defined in 
paragraph (1) or (2) of this definition as 
appropriate. 

Commence operation means: 

(1) To have begun any mechanical, 
chemical, or electronic process, 
including, with regard to a unit, start-up 
of a unit’s combustion chamber. 

(2) For a unit that undergoes a 
physical change (other than replacement 
of the unit by a unit at the same source) 
after the date the unit commences 
operation as defined in paragraph (1) of 
this definition, such date shall remain 
the date of commencement of operation 
of the unit, which shall continue to be 
treated as the same unit. 

(3) For a unit that is replaced by a unit 
at the same source (e.g., repowered) 
after the date the unit commences 
operation as defined in paragraph (1) of 
this definition, such date shall remain 
the replaced unit’s date of 
commencement of operation, and the 
replacement unit shall be treated as a 
separate unit with a separate date for 
commencement of operation as defined 
in paragraph (1), (2), or (3) of this 
definition, as appropriate. 

* * x * * 

Hg allowance means a limited 
authorization issued by a permitting 
authority or the Administrator under 
provisions of a State plan that are 
approved under § 52.24(h)(6) of this 
chapter, or under §§ 62.15940 through 
62.15943 of this chapter, to emit one 
ounce of mercury during a control 
period of the specified calendar year for 
which the authorization is allocated or 
of any calendar year thereafter under the 
Hg Budget Trading Program. An 
authorization to emit mercury that is not 
issued under provisions of a State plan 
that are approved under § 52.24(h)(6) of 
this chapter or under §§ 62.15940 


through 62.15943 of this chapter shall 
not be a allowance.” 
* * * * * 

Hg Budget Trading Program means a 
multi-state Hg air pollution control and 
emission reduction program approved 
and administered by the Administrator 
in accordance with this subpart and 
§ 60.24(h)(6) or established by the 
Administrator in accordance with 
subpart LLL of part 62 of this chapter, 
§ 60.24(h)(9), and § 62.13(f) of this 
chapter, as a means of reducing national 
Hg emissions. 

* * * * * 


Hg designated representative means 
* * * If the Hg Budget source is also a 
CAIR NOx source, then this natural 
person shall be the same person as the 
CAIR designated representative under 
the CAIR NOx Annual Trading Program. 
If the Hg Budget source is also a CAIR 
SO> source, then this natural person 
shall be the same person as the CAIR 
designated representative under the 
CAIR SO: Trading Program. If the Hg 
Budget source is also a CAIR NOx 
Ozone Season source, then this natural 
person shall be the same person as the 
CAIR designated representative under 
the CAIR NOx Ozone Season Trading 
Program. If the Hg Budget source is also 
subject to the Acid Rain Program, then 
this natural person shall be the same 
person as the designated representative 
under the Acid Rain Program. 


* * * * * 


Maximum design heat input means 
the maximum amount of fuel per hour 
(in Btu/hr) that a unit is capable of 
combusting on a steady-state basis as of 
the initial installation of the unit as 
specified by the manufacturer of the 
unit. 

* * * * * 


Municipal waste means ‘municipal 


waste” as defined in section 129(g)f5) of 
the Clean Air Act. | 


* * * * * 


Replacement, replace, or replaced 
means, with regard to a unit, the 
demolishing of a unit, or the permanent 
shutdown and permanent disabling of a 
unit, and the construction of another 
unit (the replacement unit) to be used 
instead of the demolished or shutdown 
unit (the replaced unit). 

* * * * * 

Solid waste incineration unit means a 
stationary, coal-fired boiler or 
stationary, coal-fired combustion 
turbine that is a “‘solid waste 
incineration unit” as defined in section 
129(g)(1) of the Clean Air Act. 

* * 4 * * * 

5. Section 60.4103 is revised to read 

as follows: 
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§60.4103 Measurements, abbreviations, 
and acronyms. 

Measurements, abbreviations, and 
acronyms used in this subpart are 
defined as follows: 


Btu—British thermal unit. 
CO.—carbon dioxide. 
H,O—water. 

Hg—mercury. 

hr—hour. 

kW—kilowatt electrical. 
kWh—kilowatt hour. 
Ib—pound. 
MMBtu—million Btu. 
MWe—megawatt electrical. 
MWh—megawatt hour. 
NOx—nitrogen oxides. 
O>—oxygen. 

ppm—parts per million. 
scfh—standard cubic feet per hour. 
SO.—sulfur dioxide. 
yr—year. 


§60.4104 [Amended] 


6. Section 60.4104 is amended, in 
paragraph (a)(1) by removing the words 
“and subparts BB through HH of this 
part”. 


§60.4105 [Amended] 


7. Section 60.4105 is amended as 
follows: 

a. In paragraph (a)(1), by revising the 
words “‘through (8), § 60.4107, and 
§§ 60.4150” to read “through (7), 
§ 60.4107, § 60.4108, §§ 60.4110 through 
60.4115, and §§ 60.4140”; ; 

b. In paragraph (b)(3), by revising the 
words “‘shall retain at the source’’ to 
read ‘‘shall retain, at the source’’ and 

c. In paragraph (b)(7), by revising the 
words “§§ 60.4170 through 60.4176” to 
read “‘§§ 60.4170 through 60.4175” and 
by revising the words ‘commences 
operation and commercial operation” to 
read ‘‘commences commercial 
operation”. 


§60.4106 [Amended] 

8. Section 60.4106 is amended as 
follows: 

a. In paragraph (a)(1)(i), by revising 
the words “in § 60.4121(a) and (b)”’ to 
read “in § 60.4121”; 

b. In paragraph (a)(3), by revising the 
words “‘is not required” to read ‘‘is not 
otherwise required’”’ whenever they 
appear; 

c. In paragraphs (b)(1), {b)(2), and 
(c)(1), by revising the words “‘§§ 60.4170 
through 60.4176” to read ‘‘§§ 60.4170 
through 60.4175”; 

d. In paragraph (c)(2), by revising the 
words ‘“‘under paragraph (c)(1) of this 
section” to read “under paragraph (c)(1) 
of this section for the control period” 
and by revising the words ‘“‘under 
§ 60.4170(b)(1) or (2) to read “under 
§ 60.4170(b)(1) or (2) and for each 
control period thereafter”’; 


e. In paragraph (c)(4), by revising the 
words “§§ 60.4160” to read 
“8§ 60.4150”; 

f. In paragraph (c)(7), by revising the 
words “‘§§ 60.4150” to read 
“$§ 60.4140”, by revising the words 
“from a Hg Budget unit’s compliance 
account” {6 read “from a Hg Budget 
source’s compliance account”, and by 
removing the words “that includes the 
Hg Budget unit”; 

g. In paragraph (d)(1), by removing the 
paragraph designation ‘‘(1)” and by 
redesignating paragraph (d)(1)(i) as 
paragraph (d)(1); 

h. By removing paragraph (d)(2) and 
by redesignating paragraph (d)(1)(ii) as 
paragraph (d)(2); 

i. In paragraphs (e)(1)(ii) and (e)(2), by 
revising the words ‘§§ 60.4170 through 
60.4176” to read “§§ 60.4170 through 
60.4175” whenever they appear; and 

j. In paragraph (g), by revising the 
word “CAA” to read “Clean Air Act’. 


§60.4108 [Amended] 

9. Section 60.4108 is amended by 
revising the words ‘“‘shall be the 
procedures” to read ‘‘are” and removing 
the second sentence. 


§60.4110 [Amended] 

10. Section 60.4110 is amended, in 
paragraph (e)(2), by revising the words 
to read “‘owners”’. 


§60.4111 [Amended] 

11. Section 60.4111 is amended, in 
paragraph (c), by revising the words 
“60.4151, and 60.4174,” to read 
“60.4115, and 60.4151,”’. 


§60.4112 [Amended] 


12. Section 60.4112 is amended, in 
paragraph (c)(1), by revising the words 
“a new owner” to read “an owner’’, by 
revising the words ‘‘such new owner”’ to 
read “such owner”, and by revising the 
words “the new owner” to read “‘the 
owner”. 


§60.4113 [Amended] 


13. Section 60.4113 is amended as 
follows: 

a. In paragraph (a)(1), by revising the 
words “is submitted.” to read “‘is 
submitted, including identification and 
nameplate capacity of each generator 
served by each such unit”; and 

b. In paragraph (a)(4)(iv), by revising 


‘the words ‘“‘where a customer’ to read 


“where a utility or industrial customer’”’. 
14. Add a new § 60.4115 to read as 
follows: 


§60.4115 Delegation by Ha designated 
representative and alternate Hg designated 
representative. 

(a) A Hg designated representative 
may delegate, to one or more natural 


persons, his or her authority to make an 


_ electronic submission to the 


Administrator provided for or required 
under this subpart. 

(b) An alternate Hg designated 
representative may delegate, to one or 
more natural persons, his or her 
authority to make an electronic . 
submission to the Administrator 
provided for or required under this 
subpart. 

(} In order to delegate authority to 
make an electronic submission to the 
Administrator in accordance with 
paragraph (a) or (b) of this section, the 
Hg designated representative or 
alternate Hg designated representative, 
as appropriate, must submit tothe _ 
Administrator a notice of delegation, in 
a format prescribed by the 
Administrator, that includes the 
following elements: 

(1) The name, address, e-mail address, 
telephone number, and facsimile 
transmission number (if any) of such Hg 
designated representative or alternate 
Hg designated representative; 

(2) The name, address, e-mail address, 
telephone number, and facsimile 
transmission number (if any) of each 
such natural person (referred to as an 
“agent’’); 

3) For each such natural person, a list 
of the type or types of electronic 
submissions under paragraph (a) or (b) 
of this section for which authority is 
delegated to him or her; and 

(4) The following certification 
statements by such Hg designated 
representative or alternate Hg 
designated representative: 

(i) ‘I agree that any electronic 
submission to the Administrator that is 
by an agent identified in this notice of 
delegation and of a type listed for such 
agent in this notice of delegation and 
that is made when I am a Hg designated 
representative or alternate Hg 
designated representative, as 
appropriate, and before this notice of 
delegation is superseded by another 
notice of delegation under 40 CFR 
60.4115(d) shall be deemed to be an 
electronic submission by me.” 

(ii) ‘Until this notice of delegation is 
superseded by another notice of 
delegation under 40 CFR 60.4115(d), I 
agree to maintain an e-mail account and 
to notify the Administrator immediately 
of any change in my e-mail address, 
unless all delegation of authority by me 
under 40 CFR 60.4115 is terminated.” 

(d) A notice of delegation submitted 
under paragraph (c) of this section shall 
be effective, with regard to the Hg 
designated representative or alternate 
Hg designated representative identified 
in such notice, upon receipt of such 
notice by the Administrator and until 


Federal Register/Vol. 71, No. 246/Friday, December 22, 2006/ Proposed Rules 


77125 


receipt by the Administrator of a 
superseding notice of delegation 
submitted by such Hg designated 
representative or alternate Hg 
designated representative, as 
appropriate. The superseding notice of 
delegation may replace any previously 
identified agent, add a new agent, or 
eliminate entirely any delegation of 
authority. 

(e) Any electronic submission covered 
by the certification in paragraph (c)(4)(i) 
of this section and made in accordance 
with a notice of delegation effective 
under paragraph (d) of this section shall 
be deemed to be an electronic 
submission by the Hg designated 
representative or alternative Hg 
designated representative submitting 
such notice of delegation. 


§60.4120 [Amended] 


15. Section 60.4120 is amended, in 
paragraph (a), by revising the words 
“otherwise by this section and”’ to read 
“otherwise by paragraph (b) of this 
section, § 60.4105, and”’. 


§60.4121 [Amended] 


16. Section 60.4121 is amended, in 
paragraph (a), by revising the words 
“commences operation” to read 
“commences commercial operation”. 


§60.4123 [Amended] 


_ 17. Section 60.4123 is amended, in 
paragraph (b), by revising the words 
“§§ 60.4150” to read ““§§ 60.4140”. 


§ 60.4141 [Amended] 


18. Section 60.4141 is amended as 
follows: 

a. In paragraph (b)(1), by removing the 
paragraph designation “(1)” and by 
revising the words “October 31, 2008” | 
to read “‘October 31, 2009”; 

b. By removing paragraph (b)(2); 

c. In paragraph (c)(1), by removing the 
paragraph designation ‘‘(1)’’; and 

d. By removing paragraph (c)(2). 

19. Section 60.4142 is amended as 
follows: 

a. By revising paragraph (c) 
introductory text; 

b. In paragraph (c)(2), by revising the 
words ‘‘The Hg allowance allocation 
request must be submitted on or before 
July 1 of the first control period for 
which Hg allowances are requested”’ to 
read ‘‘A separate Hg allowance 
allocation request for each control 
period for which Hg allowances are 
sought must be submitted on or before 
May 1 of such control period”; 

c. In paragraph (c)(3), by revising the 
words “control period immediately 
before”’ to read ‘‘calendar year 
immediately before’; 


d. In paragraph (c)(4)(ii), by revising 
the words “‘On or after July 1” to read 
“On or after May 1”; 

e. In paragraph (d), by revising the 
words “for 2010 through 2014, and 97 
percent for 2014” to read “‘for a control 
period in 2010 through 2014, and 97 
percent for a control period in 2015”. 


§60.4142 Hg allowance allocations. 


* * * * * 


(c) For each control period in 2009 
and thereafter, the permitting authority 
will allocate Hg allowances to Hg 
Budget units in a State that are not 
allocated Hg allowances under 
paragraph (b) of this section because the 
units do not yet have a baseline heat 
input under paragraph (a) of this section 
or because the units have a baseline heat 
input but all Hg allowances available 
under paragraph (b) of this section for 
the control period are already allocated, 
in accordance with the following 
procedures: 

* * * * * 


20. Section 60.4151 is amended as 
follows: 

a. By revising paragraph (b)(2) 
introductory text; 

b. In paragraph (b)(3)(iii)(A), by 
revising the words “a new person” to 
read “a person’, by revising the words 
“such new person” to read ‘“‘such 
person’”’, and by revising the words “the 
new person” to read “‘the person”; 

c. In paragraph (b)(3)(iii)(B), by 
revising the words “addition of 
persons” to read ‘“‘addition of a new 
person”; 

d. In paragraph (b)(4) introductory 
text, by revising the word 
“representative” to read ‘‘representative 
and alternate Hg authorized account 
representative’; 

e. In paragraphs (b)(4)(ii) and (iii), by 
revising the words “‘alternative Hg’’ to 
read ‘“‘alternate Hg’’ whenever they 
appear; and 

f. By adding a new paragraph (b)(5) to 
read as follows: 


§60.4151 Establishment of accounts. 


* * * * * 


(b) 
* * * * * 

(2) Authorization of Hg authorized 
account representative and alternate Hg 


authorized account representative. 
x & 


* * * * * 


(5) Delegation by Hg authorized 
account representative and alternate Hg 
authorized account representative. 

(i) A Hg authorized account 
representative may delegate, to one or 
more natural persons, his or her 
authority to make an electronic 


submission to the Administrator 
provided for or required under this 
section and §§ 60.4152 through 60.4162. 

(ii) An alternate Hg authorized 
account representative may delegate, to 
one or more natural persons, his or her 
authority to make an electronic 
submission to the Administrator 
provided for or required under this 
section and §§ 60.4152 through 60.4162. 

(iii) In order to delegate authority to 
make an electronic submission to the 
Administrator in accordance with 
paragraph (b)(5)(i) or (ii) of this section, 
the Hg authorized account 
representative or alternate Hg 
authorized account representative, as 
appropriate, must submit to the 
Administrator a notice of delegation, in 
a format prescribed by the 
Administrator, that includes the 
following elements: 

(A) The name, address, e-mail 
address, telephone number, and 
facsimile transmission number (if any) 
of such Hg authorized account 
representative or alternate Hg 
authorized account representative; 

(B) The name, address, e-mail 
address, telephone number, and, 
facsimile transmission number (if any) 
of each such natural person (referred to 
as an “‘agent’’); 

(C) For each such natural person, a 
list of the type or types of electronic 
submissions under paragraph (b)(5)(i) or 
(ii) of this section for which authority is 
delegated to him or her; 

(D) The following certification 
statement by such Hg authorized 
account representative or alternate Hg 
authorized account representative: “I 
agree that any electronic submission to 
the Administrator that is by an agent 
identified in this notice of delegation 
and of a type listed for such agent in 
this notice of delegation and that is 
made when | am a Hg authorized 
account representative or alternate Hg 
authorized representative, as 
appropriate, and before this notice of 
delegation is superseded by another 
notice of delegation under 40 CFR 
60.4151(b)(5)(iv) shall be deemed to be 
an electronic submission by me.”; and 

(E) The following certification 
statement by such Hg authorized 
account representative or alternate Hg 
authorized account representative: 
“Until this notice of delegation is 
superseded by another notice of 
delegation under 40 CFR 60.4151 
(b)(5)(iv), I agree to maintain an e-mail 


account and to notify the Administrator ~ 


immediately of any change in my e-mail 
address unless all delegation of 
authority under 40 CFR 60.4151(b)(5) is 
terminated.” 
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(iv) A notice of delegation submitted 
under paragraph (b)(5)(iii) of this 
section shall be effective, with regard to 
the Hg authorized account 
representative or alternate Hg 
authorized account representative 
identified in such notice, upon receipt 
of such notice by the Administrator and 
until receipt by the Administrator of a 
superseding notice of delegation 
submitted by such Hg authorized 
account representative or alternate Hg 
authorized account representative, as 
appropriate. The superseding notice of 
delegation may replace any previously 
identified agent, add a new agent, or 
eliminate entirely any delegation of 
authority. 

(v) Any electronic submission covered 
by the certification in paragraph 
(b)(5(iii)(D) of this section and made in 
accordance with a notice of delegation 
effective under paragraph (b)(5)(iv) of 
this section shall be deemed to be an 
electronic submission by the Hg 
designated representative or alternate 
Hg designated representative submitting 
such notice of delegation. 

* * * * * 

21. Section 60.4153 is amended as 
follows: 

a. In paragraph (a), by revising the 
words “By December 1, 2006,” to read 
“By December 1, 2007,” and by revising 
the words ‘‘at a source’”’ to read ‘‘at the 
source”’; 

b. In paragraph (b), by revising the 
words ‘“‘December 1, 2008” to read 
“December 1, 2009” and by removing 
the words “‘or as determined by the 
Administrator”; 

c. By revising paragraph (c); and 

d. In sist! (d), by removing the 
words “‘or determined by the 
Administrator”’. 


§60.4153 Recordation of Hg allowance 
allocations. 
* * * * * 

(c) By December 1, 2010 and 
December 1 of each year thereafter, the 
Administrator will record in the Hg 
Budget source’s compliance account the 
Hg allowances allocated for the Hg 
Budget units at the source, as submitted 
by the permitting authority in 
accordance with § 60.4141(b), for the 
control period in the sixth year after the 
year of the applicable deadline for 


recordation under this paragraph. 
* * * * * 


§60.4154 [Amended] 

22. Section 60.4154 is amended: 

a. In paragraph (a)(1), by revising the 
words “‘prior year;” to read “prior year; 
and”; 

b. In paragraph (a)(2), by revising the 
words “§§ 60.4160 through 60.4162 by 


the allowance transfer deadline for the 
control period; and”’ to read ‘‘§§ 60.4160 
and 60.4161 by the allowance transfer 
deadline for the control period.”; 

c. By removing paragraph (a)(3); 

d. In paragraph (b) introductory text, 
by revising the words ‘‘§§ 60.4160 
through 60.4162” to read ‘‘§ 60.4161”; 

e. In paragraph (b)(1), by revising the 
words “§§ 60.4170 through 60.4176” to 
read ‘‘§§ 60.4170 through 60.4175”; 

f. In paragraph (c)(2)(ii), by revising 
the words ‘‘to any unit” to read ‘‘to any 
entity”; 

g. In paragraph (d)(2), by revising the 
word “‘violation”’ to read “‘violations’’; 

h. In paragraph (e), by revising the 
words “‘under paragraph (b) or (d)’’ to - 
read ‘‘under paragraphs (b) and (d)”’; 
and 

i. In paragraph (f)(2), by revising the 
words “‘of this section.’’ to read “‘of this 
section, and record such deductions and 
transfers.”’ 


§60.4157 [Amended] 


23. Section 60.4157 is amended in 
paragraphs (a) and (b) by revising the 
words ‘‘§ 60.4160 through 60.4162” to 
read “‘§§ 60.4160 and 60.4161”. 

24. Section 60.4170 is amended as 
follows: 

a. In the introductory text and 
paragraphs (a)(1) and (a)(2), by revising 
the words “‘§§ 60.4170 through 60.4176” 
to read ‘‘§§ 60.4170 through 60.4175”; 

b. In paragraph (b) introductory text, 
by revising the words “The owner’”’ to 
read ‘‘Except as provided in paragraph 
(e) of this section, the owner’; 

c. In paragraph (c)(1), by removing the 
paragraph designation ‘‘(1)” and by 
revising the words “Except as provided 
in paragraph (c)(2) of this section, the 
owner”’ to read owner”’; 

d. By removing paragraph (c)(2); 

e. In paragraph (d)(1), by revising the 
words ““§§ 60.4171 through 60.4176” to 
read 60.4171 through 60.4174”; 

f. In paragraph (d)(2), by revising the 
words “§§ 60.4171 through 60.4176” to 
read “§§ 60.4171 through 60.4175”; 

g. In paragraph (d)(3), by revising the 
words ‘‘the atmosphere” to read ‘‘the 
atmosphere or heat input” and by 
revising the words “‘§§ 60.4171 through 
60.4176” to read ““§§ 60.4171 through - 
60.4175”; 

h. In paragraph (d)(4) introductory 
text, by revising the words “‘this 
subpart” to read ‘‘this section and 
§§ 60.4171 through 60.4175” 

i. In paragraph (d)(4)(ii), by revising - 
the words ‘‘§§ 60.4171 through 60.4176” 
to read “§§ 60.4171 through 60.4175”; 
and 

j. By adding a new paragraph (e) to 
read as follows: 


§60.4170 General requirements. 
* * : * * * 

(e) Long-term cold storage. The owner 
or operator of a Hg Budget unit is 
subject to the applicable provisions of 
part 75 of this chapter concerning units 
in long-term cold storage. : 


§60.4171 [Amended] 

25. Section 60.4171 is amended as 
follows: 

a. In paragraph (c) introductory text, 
by revising the words “‘(e.g.,”’ to read 

b. In paragraph (c)(1), by revising the 
words ‘“‘each monitoring system under 
§ 60.4170(a)(1)”’ to read “‘each 
continuous monitoring system under 
§ 60.4170(a)(1)”; 

c. In paragraph (c)(3) introductory 
text, by revising the words ‘apply the 
word ‘recertification’ instead of” to read 
“replace” and revise the words “and 
apply the word ‘recertified’ instead of 
the word ‘certified’ ”’ to read “with the 
word ‘recertification’, replace the word 
‘certified’ with the word ‘recertified’,”’; 

d. In paragraph (c)(3)(v)(A), by 
revising the words ‘‘§ 75.20(a)(4)(iii), or’’ 
to read “‘§ 75.20(a)(4)(iii) or’; 

e. In paragraph (c)(3)(v)(A)(2), by 
revising the words ‘‘of this chapter, 
and” to read “‘of this chapter.”’; and 

f. In paragraph (e), by revising the 
words “by the Administrator and, if 
applicable, the permitting authority” to 
read “‘by the Administrator’. 


§60.4173 [Amended] 

26. Section 60.4173 is amended by 
removing the words “, except that if the 
unit is not subject to an Acid Rain 
emissions limitation, the notification is 
only required to be sent to the 
permitting authority”’. 

27. Section 60.4174 is amended as 
follows: 

a. By revising paragraph (a); 

b. In paragraph (d)(3), by removing 
the words “and § 60.4176”; and 

c. In paragraph (e)(1), by removing the 
words ‘‘§ 60.4176,”; and 

d. Revising paragraph (e)(2). 


§60.4174 Recordkeeping and reporting. 
(a) General provisions. The Hg 
designated representative shall comply 
with all recordkeeping and reporting 
requirements in this section, the 
applicable recordkeeping and reporting 
requirements of § 75.84 of this chapter, 
and the requirements of § 60.4110(e)(1). 


* * * * * 


(e) & 

(2) For a unit with add-on Hg 
emission controls, a flue gas 
desulfurization system, a selective 
catalytic reduction system, or a compact 
hybrid particulate collector system and 
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for all hours where Hg data are 
substituted in accordance with 
§ 75.34(a)(1) of this chapter, 

(i)(A) The Hg add-on emission 
controls, flue gas desulfurization 
system, selective catalytic reduction 
system, or compact hybrid particulate 
collector system were operating within 
the range of parameters listed in the | 
quality assurance/quality control 
program under appendix B to part 75 of 
this chapter, or 

(B) With regard to a flue gas 
desulfurization system or a selective 
catalytic reduction system, quality- 
assured SO> emission data recorded in 
accordance with part 75 of this chapter 
document that the flue gas 
desulfurization system was operating 
properly or quality-assured NOx 
emission data recorded in accordance 
with part 75 of this chapter document 
that the selective catalytic reduction 
system was operating properly, as. 
applicable, and 

(ii) The substitute data values do not 
systematically underestimate Hg 
emissions. 


§60.4175 [Amended] 

28. Section 60.4175 is amended by 
revising the words ‘‘Hg unit” to read 
“Hg Budget unit’’ and by removing the 
words “and § 60.4176” whenever they 
appear. 


§60.4176 [Removed] 
29. Section 60.4176 is removed. 


PART 62—[AMENDED] 


30. The authority citation for part 62 
continues to read as follows: 


Authority: 42 U.S.C. 7401, et seq. 


31. Section 62.13 is amended by 
adding a new paragraph (f) to read as 
follows: 


§62.13 Federal pians. 
* * : * * * 

(f) The substantive requirements of 
the coal-fired electric steam generating 
units mercury Federal plan are 
contained in subpart LLL of this part. 
These requirements include emission 
limits, compliance schedules, testing, 
monitoring, and reporting and 
recordkeeping requirements. 

32. Add a new subpart LLL to read as 
follows: 

Subpart LLL—Emission Guidelines and 


Compliance Times for Coal-Fired Electric 
Steam Generating Units 


Sec. 
Hg Budget Trading Program General 
Provisions 


-62.15901 Purpose. 
62.15902 Definitions. 


62.15903 Measurements, abbreviations, and 
acronyms. 

62.15904 Applicability. 

62.15905 Retired unit exemption. 

62.15906 Standard requirements. 

62.15907 Computation of time. 

62.15908 Appeal procedures. 


Hg Designated Representative for Hg Budget 
Sources 


62.15910 Authorization and responsibilities 

Hg designated representative. 

62.15911 Alternate Hg designated 
representative. 

62.15912 Changing Hg designated 
representative and alternate Hg 
designated representative; changes in 
owners and operators. 

62.15913 Certificate of representation. 

62.15914 Objections concerning Hg 
designated representative. 

62.15915 Delegation by Hg designated 
representative and alternate Hg 
designated representative. 

Permits 

62.15920 General Hg budget trading 
program permit requirements. 

62.15921 Submission of Hg budget permit 
applications. 

62.15922 Information requirements for Hg 
budget permit applications. 

62.15923 Hg budget permit contents and 
term. 

62.15924 Hg budget permit revisions. 

62.15930 [Reserved] 


Hg Allowance Allocations 


62.15940 State trading budgets. 

62.15941 Timing requirements for Hg 
allowance allocations. 

62.15942 Hg allowance allocations. 

62.15943 Alternative of allocation of Hg 
allowances by permitting authority. 


Hg Allowance Tracking System 


62.15950 [Reserved] 

62.15951 Establishment of accounts. 

62.15952 Responsibilities of Hg authorized 
account representative. 

62.15953 Recordation of Hg allowance 
allocations. 

62.15954 Compliance with Hg budget 
emissions limitation. 

62.15955 Banking. 

62.15956 Account error. 

62.15957 Closing of general accounts. 


Hg Allowance Transfers 


62.15960 Submission of Hg allowance 
transfers. 

62.15961 EPA recordation. 

62.15962 Notification. 

Monitoring and Reporting 

62.15970 General requirements. 

62.15971 Initial certification and 
recertification procedures. 

62.15972 Out of control periods. 

62.15973 Notifications. 

62.15974 Recordkeeping and reporting. 

62.15975 Petitions. 

Appendix A to Subpart LIl of Part 62—States 
With Approved State Plans Concerning 
Allocations 


Subpart LLL—Emission Guidelines 
and Compliance Times for Coal-Fired 
Electric Steam Generating Units 


Hg Budget Trading Program General 
Provisions 
§62.15901 Purpose. 

(a) This subpart sets forth the general 
provisions and the designated 
representative, permitting, allowance, 
and monitoring provisions for the 
federal mercury (Hg) Budget Trading 
Program, under section 111 of the Clean 
Air Act (CAA), as a means of reducing 
national Hg emissions. 

(b) Sources located in the following 
States, for which the Administrator has 
made a finding of failure to submit an 
approvable State plan under § 60.24(h) 
of this chapter and have not 
subsequently submitted to the 
Administrator an approved and 
currently effective State plan under 
§ 60.24(h) of this chapter are subject to 
this subpart: [Reserved]. 


§62.15902 Definitions. 

The terms used in this subpart shall 
have the meanings set forth in this 
section as follows: 

Account number means the 
identification number given by the 
Administrator to each Hg Allowance 
Tracking System account. 

Acid Rain emissions limitation means 
a limitation on emissions of sulfur 
dioxide or nitrogen oxides under the 
Acid Rain Program. 

Acid Rain Program means a multi- 
state sulfur dioxide and nitrogen oxides 
air pollution control and emission 
reduction program established by the 
Administrator under title IV of the CAA 
and parts 72 through 78 of this chapter. . 

Administrator means the 
Administrator of the United States 
Environmental Protection Agency or the 
Administrator’s duly authorized 
representative. 

Allocate or allocation means, with 
regard to Hg allowances, the 
determination by a permitting authority 
or the Administrator of the amount of 
Hg allowances to be initially credited to - 
a Hg Budget unit, a new unit set-aside, 
or other entity. 

Allowance transfer deadline means, 
for a control period, midnight of March 
1 (if it is a business day), or midnight 
of the first business day thereafter (if 
March 1 is not a business day), 
immediately following the control 
period and is the deadline by which a 
Hg allowance transfer must be 
submitted for recordation in a Hg 
Budget source’s compliance account in 
order to be used to meet the source’s Hg 
Budget emissions limitation for such 


77128 


Federal Register/Vol. 71, No. 246 / Friday, December 22, 2006/ Proposed Rules 


control period in accordance with 
§ 62.15954. 

Alternate Hg designated 
representative means, for a Hg Budget 
source and each Hg Budget unit at the 
source, the natural person who is 
authorized by the owners and operators 
of the source and all such units at the 
source, in accordance with §§ 62.15910 
through 62.15915, to act on behalf of the 
Hg designated representative in matters 
pertaining to the Hg Budget Trading 
Program. If the Hg Budget source is also 
a CAIR NOx source, then this natural 
person shall be the same person as the 
alternate CAIR designated 
representative under the CAIR NOx 
Annual Trading Program. If the Hg 
Budget source is also a CAIR SO2 
source, then this natural person shall be 
the same person as the alternate CAIR 
designated representative under the 
CAIR SO> Trading Program. If the Hg 
Budget source is also a CAIR NOx 
Ozone Season source, then this natural 
person shall be the same person as the 
alternate CAIR designated 
representative under the CAIR NOx 
Ozone Season Trading Program. If the 
Hg Budget source is also subject to the 
Acid Rain Program, then this natural 
person shall be the same person as the 
alternate designated representative 
under the Acid Rain Program. 

Automated data acquisition and 
handling system or DAHS means that 
component of the continuous emission 
monitoring system (CEMS), or other 
emissions monitoring system approved 
for use under §§ 62.15970 though 
62.15975, designed to interpret and 
convert individual output signals from 
pollutant concentration monitors, flow 
monitors, diluent gas monitors, and 
other component parts of the monitoring 
system to produce a continuous record 
of the measured parameters in the 
measurement units required under 
§§ 62.15970 through 62.15975. 

Boiler means an enclosed fossil- or 
other-fuel-fired combustion device used 
to produce heat and to transfer heat to 
recirculating water, steam, or other 
medium. 

Bottoming-cycle cogeneration unit 
means a cogeneration unit in which the 
energy input to the unit is first used to 
produce useful thermal energy and at 
least some of the reject heat from the 
useful thermal energy application or 
process is then used for electricity 
production. 

CAIR NOx Annual Trading Program 
means a multi-state nitrogen oxides air 
pollution control and emission 
reduction program established by the 
Administrator in accordance with 
subparts AA through II of part 97 of this 
chapter and §§ 51.123(p) and 52.35 of 


_ this chapter or approved and 


administered by the Administrator in 
accordance with subparts AA through II 
of part 96 of this chapter and 

§ 51.123(0)(1) or (2) of this chapter, as a 
means of mitigating interstate transport 
of fine particulates and nitrogen oxides. 

CAIR NOx Ozone Season source 
means a source that is subject to the 
CAIR NOx Ozone Season Trading 
Program. 

CAIR NOx Ozone Season Trading 
Program means a multi-state nitrogen 
oxides air pollution control and 
emission reduction program established 
by the Administrator in accordance with 
subparts AAAA through III of part 97 
of this chapter and §§ 51.123(ee) and 
52.35 of this chapter or approved and 
administered by the Administrator in 
accordance with subparts AAAA 
through IIII of part 96 of this chapter 
and § 51.123(aa)(1) or (2) (and (bb)(1)), 
(bb)(2), or (dd) of this chapter, as a 
means of mitigating interstate transport 
of ozone and nitrogen oxides. 

CAIR NOx source means a source that 
is subject to the CAIR NOx Annual 
Trading Program. 

CAIR SO2 source means a source that 
is subject to the CAIR SO Trading 
Program. 

CAIR SO2 Trading Program means a 
multi-state sulfur dioxide air pollution 
control and emission reduction program 
established by the Administrator in 
accordance with subparts AAA through 
III of part 97 of this chapter and 
§§ 51.124(r) and 52.36 of this chapter or 
approved and administered by the 
Administrator in accordance with 
subparts AAA through III of part 96 of 
this chapter and § 51.124(0)(1) or (2) of 
this chapter, as a means of mitigating 
interstate transport of fine particulates 


- and sulfur dioxide. 


Certifying official means: 

(1) For a corporation, a president, 
secretary, treasurer, or vice-president of 
the corporation in charge of a principal 
business function or any other person 
who performs similar policy or 
decision-making functions for the 
corporation; 

(2) For a partnership or sole 
proprietorship, a general partner or the 
proprietor respectively; or 

(3) For a local government entity or 
State, Federal, or other public agency, a 
principal executive officer or ranking 
elected official. 

Clean Air Act or CAA means the 
Clean Air Act, 42 U.S.C. 7401, et seq. 

Coal means any solid fuel classified as 
anthracite, bituminous, subbituminous, 
or lignite by the American Society of 
Testing and Materials (ASTM) Standard 
Specification for Classification of Coals 
by Rank D388-77, 90, 91, 95, 98a, or 99 


(Reapproved 2004)e! (incorporated by 
reference, see § 60.17). 

Coal-derived fuel means any fuel 
(whether in a solid, liquid, or gaseous 
state) produced by the mechanical, 
thermal, or chemical processing of coal. 

Coal-fired means combusting any 
amount of coal or coal-derived fuel, 
alone or in combination with any 
amount of any other fuel, during any 
year. 

Cogeneration unit means a stationary, 
coal-fired boiler or stationary, coal-fired 
combustion turbine: 

(1) Having equipment used to produce 
electricity and useful thermal energy for 
industrial, commercial, heating, or 


- cooling purposes through the sequential 


use of energy; and 

(2) Producing during the 12-month 
period starting on the date-the unit first 
produces electricity and during any 
calendar year after the calendar year in 
which the unit first produces electricity: 

(i) For a topping-cycle cogeneration 
unit, 

(A) Useful thermal energy not less 
than 5 percent of total energy output; 


and 

(B) Useful power that, when added to 
cne-half of useful thermal energy 
produced, is not less then 42.5 percent 
of total energy input, if useful thermal 
energy produced is 15 percent or more 
of total energy output, or not less than 
45 percent of total energy input, if 
useful thermal energy produced is less 
than 15 percent of total energy output. 

(ii) For a bottoming-cycle 
cogeneration unit, useful power not less 
than 45 percent of total energy input. 

Combustion turbine means: 

(1) An enclosed device comprising a 
compressor, a combustor, and a turbine 
and in which the flue gas resulting from 
the combustion of fuel in the combustor 
passes through the turbine, rotating the 
turbine; and 

(2) If the enclosed device under 
paragraph (1) of this definition is 
combined cycle, any associated duct 
burner, heat recovery steam generator, 
and steam turbine. 

Commence commercial operation 
means, with regard to a unit: 

(1) To have begun to produce steam, 
gas, or other heated medium used to 
generate electricity for sale or use, 
including test generation, except as 
provided in § 62.15905. 

(i) For a unit that is a Hg Budget unit 
under § 62.15904 on the laterof 
November 15, 1990 or the date the unit 
commences commercial operation as 
defined in paragraph (1) of this 
definition and that subsequently 
undergoes a physical change (other than 
replacement of the unit by a unit at the 
same source), such date shall remain the 
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date of commencement of commercial 
operation of the unit, which shall 
continue to be treated as the same unit. 

(ii) For a unit that is a Hg Budget unit 
under § 62.15904 on the later of 
November 15, 1990 or the date the unit 
commences commercial operation as 
defined in paragraph (1) of this 
definition and that is subsequently 
replaced by a unit at the same source 
(e.g., repowered), such date shall remain 
the replaced unit’s date of 
commencement of commercial 
operation, and the replacement unit 
shall be treated as a separate unit with 
a separate date for commencement of 
commercial operation as defined in 
paragraph (1) or (2) of this definition as 
appropriate. 

2) Notwithstanding paragraph (1) of » 
this definition and except as provided 
in §62.15905, for a unit that is not a Hg 
Budget unit under § 62.15904 on the 
later of November 15, 1990 or the date 
the unit commences commercial 
operation as defined in paragraph (1) of 
this definition, the unit’s date for 
commencement of commercial 
operation shall be the date on which the 
unit becomes a Hg Budget unit under 
§ 62.15904. 

(i) For a unit with a date for 
commencement of commercial 
operation as defined in paragraph (2) of 
this definition and that subsequently 
undergoes a physical change (other than 
replacement of the unit by a unit at the 
same source), such date shall remain the 
date of commencement of commercial 
operation of the unit, which shall 
continue to be treated as the same unit. 

(ii) For a unit with a date for 
commencement of commercial 
operation as defined in paragraph (2) of 
this definition and that is subsequently 
replaced by a unit at the same source 
(e.g., repowered), such date shall remain 
the replaced unit’s date of 
commencement of commercial 
operation, and the replacement unit 
shall be treated as a separate unit with 
a separate date for commencement of 
commercial operation as defined in 
paragraph (1) or (2) of this definition as 
appropriate. 

Commence operation means: 

(1) To have begun any mechanical, 
chemical, or electronic process, 
including, with regard to a unit, start-up 
of a unit’s combustion chamber. 

(2) For a unit that undergoes a 
physical change (other than replacement 
of the unit by a unit at the same source) 
after the date the unit commences 
operation as defined in paragraph (1) of 
this definition, such date shall remain 
the date of commencement of operation 
of the unit, which shall continue to be 
treated as the same unit. 


(3) For a unit that is replaced by a unit 
at the same source (e.g., repowered) 
after the date the unit commences 
operation as defined in paragraph (1) of 
this definition, such date shall remain 
the replaced unit’s date of 
commencement of operation, and the 
replacement unit shall be treated as a 


' separate unit with a separate date for 


commencement of operation as defined 
in paragraph (1), (2), or (3) of this 
definition, as 

Common stack means a single flue 
through which emissions from 2 or 
more units are exhausted. 

Compliance account means a Hg 
Allowance Tracking System account, 
established by the Administrator for a 
Hg Budget source under §§ 62.15950 
through 62.15957, in which any Hg 
allowance allocations for the Hg Budget 
units at the source are initially recorded 
and in which are held any Hg 
allowances available for use for a 
control period in order to meet the 
source’s Hg Budget emissions limitation 
in accordance with § 62.15954. 

Continuous emission monitoring 
system or CEMS means the equipment 
required under §§ 62.15970 through 
62.15975 to sample, analyze, measure, 
and provide, by means of readings 
recorded at least once every 15 minutes 
(using an automated data acquisition 
and handling system (DAHS)), a 
permanent record of Hg emissions, stack 
gas volumetric flow rate, stack gas 
moisture content, and oxygen or carbon 
dioxide concentration (as applicable), in 
a manner consistent with part 75 of this 
chapter. The following systems are the 
principal types of continuous emission 
monitoring systems required under 
§§ 62.15970 through 62.15975: 

(1) A flow monitoring system, 
consisting of a stack flow rate monitor 
and an automated data acquisition and 
handling system and providing a 
permanent, continuous record of stack 
gas volumetric flow rate, in standard 
cubic feet per hour (scfh); 

(2) A Hg concentration monitoring 
system, consisting of a Hg pollutant 
concentration monitor and an 
automated data acquisition and 
handling system and providing a 
permanent, continuous record of Hg 
emissions in micrograms per dry 
standard cubic meter (ug/dscm); 

(3) A moisture monitoring system, as 
defined in § 75.11(b)(2) of this chapter 
and providing a permanent, continuous 
record of the stack gas moisture content, 
in percent H20. 

(6) A carbon dioxide monitoring 


_system, consisting of a CO 


concentration monitor (or an oxygen 
monitor plus suitable mathematical 
equations from which the CO 


concentration is derived) and an 
automated data acquisition and 
handling system and providing a 
permanent, continuous record of CO 
emissions, in percent CO2; and 

(5) An oxygen monitoring system, 
consisting of an O2 concentration 
monitor and an automated data 
acquisition and handling system and 
providing a permanent, continuous 
record of Oz, in percent O>. 

Control period means the period 
beginning January 1 of a calendar year, 
except as provided in § 62.15906(c)(2), 
and ending on December 31 of the same 
year, inclusive. 

Emissions means air pollutants 
exhausted from a unit or source into the 
atmosphere, as measured, recorded, and 
reported to the Administrator by the Hg 
designated representative and as 
determined by the Administrator in 
accordance with §§ 62.15970 through 
62.15975. 

Excess emissions means any ounce of 
mercury emitted by the Hg Budget units 
at a Hg Budget source during a control 
period that exceeds the Hg Budget 
emissions limitation for the source. 

General account means a Hg 
Allowance Tracking System account, 
established under § 62.15951, that is not 
a compliance account. 

Generator means a device that 
produces electricity. 

Gross electrical output means, with 
regard to a cogeneration unit, electricity 
made available for use, including any 
such electricity used in the power 
production process (which process 
includes, but is not limited to, any on- 
site processing or treatment of fuel 
combusted at the unit and any on-site 
emission controls). 

Heat input means, with regard to a 
specified period of time, the product (in 
MMBtu/time) of the gross calorific value 
of the fuel (in Btu/Ib) divided by 
1,000,000 Btu/MMBtu and multiplied 
by the fuel feed rate into a combustion 
device (in lb of fuel/time), as measured, 
recorded, and reported to the 
Administrator by the Hg designated 
representative and determined by the 
Administrator in accordance with 
§§ 62.15970 through 62.15975 and 
excluding the heat derived from 
preheated combustion air, recirculated 
flue gases, or exhaust from other 
sources. 

Heat input rate means the amount of 
heat input (in MMBtu) divided by unit 
operating time (in hr) or, with regard to 
a specific fuel, the amount of heat input 
attributed to the fuel (in MMBtu) 
divided by the unit operating time (in 
hr) during which the unit combusts the 
fuel. 
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Hg allowance means a limited 
authorization issued by a permitting 
authority or the Administrator under 
§§ 62.15940 through 62.15943, or under 
provisions of a State plan that are 
approved under § 52.24(h)(6) of this 
chapter, to emit one ounce of mercury 
during a control period of the specified 
calendar year for which the 
authorization is allocated or of any 
calendar year thereafter under the Hg 
Budget Trading Program. An 
authorization to emit mercury that is not 
issued under §§ 62.15940 through 
62.15943 or under provisions of a State 
plan that are approved under 
§ 52.24(h)(6) of this chapter shall not be 
a “Hg-allowance.” 

Hg allowance deduction or deduct Hg 
allowances means the permanent 
withdrawal of Hg allowances by the 
Administrator from a compliance 
account, e.g., in order to account for a 
specified number of ounces of total 
mercury emissions from all Hg Budget 
units at a Hg Budget source for a control 
period, determined in accordance with 
§§ 62.15970 through 62.15975, or to 
account for excess emissions. 

Hg Allowance Tracking System means 
the system by which the Administrator 
records allocations, deductions, and 
transfers of Hg allowances under the Hg 
Budget Trading Program. Such 
allowances will be allocated, held, 
deducted, or transferred only as whole 
allowances. 

Hg Allowance Tracking System 
account means an account in the Hg 
Allowance Tracking System established 
by the Administrator for purposes of 
recording the allocation, holding, 
transferring, or deducting of Hg 
allowances. 

Hg allowances held or nold Hg 
allowances means the Hg allowances 
recorded by the Administrator, or 
submitted to the Administrator for 
recordation, in accordance with 
§§ 62.15950 through 62.15962, in a Hg 
Allowance Tracking System account. 

Hg authorized account representative 
means, with regard to a general account, 
a responsible natural person who is 
authorized, in accordance with 
§§ 62.15910 through 62.15915 and 
§§ 62.15950 through 62.15957, to 
transfer and otherwise dispose of Hg 
allowances held in the general account 
and, with regard to a compliance 
account, the Hg designated 
representative of the source. 

Hg Budget emissions limitation 
means, for a Hg Budget source, the 
equivalent, in ounces of Hg emissions in 
a control period, of the Hg allowances 
available for deduction for the source 
under § 62.15954(a) and (b) for the 
control period. 


Hg Budget permit means the legally 
binding and Federally enforceable 
written document, or portion of such 
document, issued by the permitting 
authority under §§ 62.15920 through 
62.15924, including any permit 
revisions, specifying the Hg Budget 
Trading Program requirements 
applicable to a Hg Budget source, to 
each Hg Budget unit at the source, and 
to the owners and operators and the Hg 
designated representative of the source 
and each such unit. 

Hg Budget source means a source that 
includes one or more Hg Budget units. 

Hg Budget Trading Program means a 
multi-state Hg air pollution control and 
emission reduction program established 
by the Administrator in accordance with 
this subpart, § 60.24(h)(9) of this 
chapter, and § 62.13(f) or approved and 
administered by the Administrator in 
accordance with subpart HHHH of part 


- 60 and § 60.24(h)(6) of this chapter, as 


a means of reducing national Hg 
emissions. 

Hg Budget unit means a unit that is 
subject to the Hg Budget Trading 
Program under § 62.15904. 

Hg designated representative means, 
for a Hg Budget source and each Hg 
Budget unit at the source, the natural 
person who is authorized by the owners 
and operators of the source and all such 
units at the source, in accordance with 
§§ 62.15910 through 62.15915, to 
represent and legally bind each owner 
and operator in matters pertaining to the 
Hg Budget Trading Program. If the Hg 
Budget source is also a CAIR NOx 
source, then this natural person shall be 
the same person as the CAIR designated 
representative under the CAIR NOx 
Annual Trading Program. If the Hg 
Budget source is also a CAIR SO> 
source, then this natural person shall be 
the same person as the CAIR designated 
representative under the CAIR SO> 
Trading Program. If the Hg Budget 
source is also a CAIR NOx Ozone 
Season source, then this natural person 
shall be the same person as the CAIR 
designated representative under the 
CAIR NOx Ozone Season Trading 
Program. If the Hg Budget source is also 
subject to the Acid Rain Program, then 
this natural person shall be the same 
person as the designated representative 
under the Acid Rain Program. 

Life-of-the-unit, firm power 
contractual arrangement means a unit 


-participation power sales agreement 


under which a utility or industrial 
customer reserves, or is entitled to 
receive, a specified amount or 
percentage of nameplate capacity and 
associated energy generated by any 
specified unit and pays its proportional 


amount of such unit’s total costs, 
pursuant to a contract: 

(1) For the life of the unit; 

(2) For a cumulative term of no less 
than 30 years, including contracts that 
permit an election for early termination; 
or 

(3) For a period no less than 25 years 
or 70 percent of the economic useful life 
of the unit determined as of the time the 
unit is built, with option rights to 
purchase or release some portion of the 
nameplate capacity and associated 
energy generated by the unit at the end 
of the period. 

Lignite means coal that is classified as 
lignite A or B according to the American 
Society of Testing and Materials 
(ASTM) Standard Specification for 
Classification of Coals by Rank D388- 
77, 90, 91, 95, 98a, or 99 (Reapproved 
2004) e? (incorporated by reference, see 
§ 60.17). 

Maximum design heat input means 
the maximum amount of fuel per hour 
(in Btu/hr) that a unit is capable of 
combusting on a steady-state basis as of 
the initial installation of the unit as 
specified by the manufacturer of the 
unit. 

Monitoring system means any 
monitoring system that meets the 
requirements of §§ 62.15970 through 
62.15975, including a continuous 
emissions monitoring system, an 
alternative monitoring system, or an 
excepted monitoring system under part 
75 of this chapter. 

Municipal waste means ‘municipal 
waste” as defined in section 129(g)(5) of 
the Clean Air Act. 

Nameplate capacity means, starting 
from the initial installation of a 
generator, the maximum electrical 
generating output (in MWe) that the 
generator is capable of producing on a 
steady-state basis and during 
continuous operation (when not 
restricted by seasonal or other deratings) 
as of such installation as specified by 
the manufacturer of the generator or, 
starting from the completion of any 
subsequent physical change in the 
generator resulting in an increase in the 
maximum electrical generating output 
(in MWe) that the generator is capable 
of producing on a steady-state basis and 
during continuous operation (when not 
restricted by seasonal or other 
deratings), such increased maximum 
amount as of such completion as 
specified by the person conducting the 
physical change. 

Operator means any person who 
operates, controls, or supervises a Hg 
Budget unit or a Hg Budget source and 
shall include, but not be limited to, any 
holding company, utility system, or 
plant manager of such a unit or source. 
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Ounce means 2.84 x 10”? micrograms. 
For the purpose of determining 
compliance with the Hg Budget 
emissions limitation, total ounces of 
mercury emissions for a control period 
shall be calculated as the sum of all 


recorded hourly emissions (or the mass . 


equivalent of the recorded hourly 
emission rates) in accordance with 

§§ 62.15970 through 62.15975, but with 
any remaining fraction of an ounce 
equal to or greater than 0.50 ounces 
deemed to equal one ounce and any 
remaining fraction of an ounce less than 
0.50 ounces deemed to equal zero 
ounces. 

Owner means any of the following 
persons: 

(1) With regard to a Hg Budget source 
or a Hg Budget unit at a source, 
respectively: : 

(i) Any holder of any portion of the 
legal or equitable title in a Hg Budget 
unit at the source or the Hg Budget unit; 

(ii) Any holder of a leasehold interest 
in a Hg Budget unit at the source or the 
Hg Budget unit; or 

(iii) Any purchaser of power from a 
Hg Budget unit at the source or the Hg 
Budget unit under a life-of-the-unit, firm 
power contractual arrangement; 
provided that, unless expressly 
provided for in a leasehold agreement, 
owner shall not include a passive lessor, 
or a person who has an equitable 
interest through such lessor, whose 
rental payments are not based (either 
directly or indirectly) on the revenues or 
income from such Hg Budget unit; or 

(2) With regard to any general 
account, any person who has an 
ownership interest with respect to the 
Hg allowances held in the general 
account and who is subject to the 
binding agreement for the Hg authorized 
account representative to represent the 
person’s ownership interest with respect 
to Hg allowances. 

Permitting authority means the State 
air pollution control agency, local 
agency, other State agency, or other 
agency authorized by the Administrator 
to issue or revise permits to meet the 
requirements of the Hg Budget Trading 
Program or, if no such agency has been 
so authorized, the Administrator. 

Potential electrical output capacity 
means 33 percent of a unit’s maximum 
design heat input, divided by 3,413 Btu/ 
kWh, divided by 1,000 kWh/MWh, and . 
multiplied by 8,760 hr/yr. 

Receive or receipt of means, when 
referring to the permitting authority or 
the Administrator, to come into 
possession of a document, information, 
or correspondence (whether sent in hard 
copy or by authorized electronic 
transmission), as indicated in an official 
log, or by a notation made on the 


document, information, or 


correspondence, by the permitting 
authority or the Administrator in the 
regular-course of business. 

Recordation, record, or recorded 
means, with regard to Hg allowances, 
the movement of Hg allowances by the 
Administrator into or between Hg 
Allowance Tracking System accounts, 
for purposes of allocation, transfer, or 
deduction. 

Reference method means any direct 
test method of sampling and analyzing 
for an air pollutant as specified in 
§ 75.22 of this chapter. 

Replacement, replace, or replaced 
means, with regard to a unit, the 
demolishing of a unit, or the permanent 
shutdown and permanent disabling of a 
unit, and the construction of another 
unit (the replacement unit) to be used 
instead of the demolished or shutdown 
unit (the replaced unit). 

Repowered means, with regard to a 
unit, replacement of a coal-fired boiler 
with one of the following coal-fired 
technologies at the same source as the 
coal-fired boiler: 

(1) Atmospheric or pressurized 
fluidized bed combustion; 

(2) Integrated gasification combined 
cycle; 

(3) Magnetohydrodynamics; 

(4) Direct and indirect coal-fired 
turbines; 

(5) Integrated gasification fuel cells; or 

(6) As determined by the 
Administrator in consultation with the 
Secretary of Energy, a derivative of one 
or more of the technologies under 
paragraphs (1) through (5) of this 
definition and any other coal-fired 
technology capable of controlling 


multiple combustion emissions 


simultaneously with improved boiler or 
generation efficiency and with 
significantly greater waste reduction 
relative to the performance of 
technology in widespread commercial 
use as of January 1, 2005. 

Sequential use of energy means: 

(1) For a topping-cycle cogeneration 
unit, the use of reject heat from 
electricity production in a useful 
thermal energy application or process; 
or 

(2) For a bottoming-cycle cogeneration 
unit, the use of reject heat from useful 
thermal energy application or process in 
electricity production. 

Serial number means, for a Hg 
allowance, the unique identification 
number assigned to each Hg allowance 
by the Administrator. 

Solid waste incineration unit means a 
stationary, coal-fired boiler or 
stationary, coal-fired combustion 
turbine that is a ‘“‘solid waste 


incineration unit” as defined in section 
129(g)(1) of the Clean Air Act. 

Source means all buildings, 
structures, or installations located in 
one or more contiguous or adjacent 
properties under common control of the 
same person or persons. For purposes of 
section 502(c) of the Clean Air Act, a 
“source,” including a “source” with 
multiple units, shall be considered a 
single “‘facility.”’ 

State means: 

(1) For purposes of referring to a 
governing entity, one of the States in the 
United States, the District of Columbia, 
or, if approved for treatment as a State 
under part 49 of this chapter, the Navajo 


.Nation or Ute Indian Tribe where such 


governing entity is subject to a finding 
by the Administrator of failure to submit 
an approvable State plan under 

§ 60.24(h) of this chapter and has not 
subsequently submitted to the 
Administrator an approved and 
currently effective State plan under 

§ 60.24(h) of this chapter; or 

(2) For purposes of referring to 
geographic areas, one of the States in the 
United States, the District of Columbia, 
the Navajo Nation Indian country, or the 
Ute Tribe Indian country that is not 
covered by an Administrator approved 
and currently effective State or Tribal 
plan. 

Subbituminous means coal that is 
classified as subbituminous A, B, or C, 
according to the American Society of 
Testing and Materials (ASTM) Standard 
Specification for Classification of Coals 
by Rank D388-77, 90, 91, 95, 98a, or 99 
(Reapproved 2004) ! (incorporated by 
reference, see § 60.17). 

Submit or serve means to send or 
transmit a document, information, or 
correspondence to the person specified 
in accordance with the applicable 
regulation: 

(1) In person; 

(2) By United States Postal Service; or 

(3) By other means of dispatch or 
transmission and delivery. Compliance 
with any “submission” or “service” 
deadline shall be determined by the 
date of dispatch, transmission, or 
mailing and not the date of receipt. 

Title V operating permit means a 
permit issued under title V of the Clean 
Air Act and part 70 or part 71 of this 
chapter. 

Title V operating permit regulations 
means the regulations that the 


Administrator has approved or issued as 


meeting the requirements of title V of 
the Clean Air Act and part 70 or 71 of 
this chapter. 

Topping-cycle cogeneration unit 
means a cogeneration unit in which the 
energy input to the unit is first used to 
produce useful power, including 
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electricity, and at least some of the 
reject heat from the electricity 
production is then used to provide 
useful thermal energy. 

Total energy input means, with regard 
to a cogeneration unit, total energy of all 
forms supplied to the cogeneration unit, 
excluding energy produced by the 
cogeneration unit itself. 

Total energy output means, with 
regard to a cogeneration unit, the sum 
of useful power and useful thermal 
energy produced by the cogeneration 
unit. 

Unit means a stationary, coal-fired 
boiler or a stationary, coal-fired 
combustion turbine. 

Unit operating day means a calendar 
day in which a unit combusts any fuel. 

Unit operating hour or hour of unit 
operation means an hour in which a 
unit combusts any fuel. 

Useful power means, with regard to a 
cogeneration unit, electricity or 
mechanical energy made available for 
use, excluding any such energy used in 
the power production process (which 
process includes, but is not limited to, 
any on-site processing or treatment of 
fuel combusted at the unit and any on- 
site emission controls). 

Useful thermal energy means, with 
regard to a cogeneration unit, thermal 
energy that is: 

(1) Made available to an industrial or 
commercial process (not-a power 
production process), excluding any heat 
contained in condensate return or 
makeup water; 

(2) Used in a heating application (e.g., 
space heating or domestic hot water 
heating); or 

(3) Used in a space cooling 
application (i.e., thermal energy used by 
an absorption chiller). 

Utility power distribution system 
means the portion of an electricity grid 
owned or operated by a utility and 
dedicated to delivering electricity to 
customers. 


§62.15903 Measurements, abbreviations, - 
and acronyms. 


Measurements, abbreviations, and 
acronyms used in this subpart are 
defined as follows: 


Btu—British thermal unit. 
CO.—carbon dioxide. 
H2O—water. 
Hg—mercury. 

hr—hour. 

kW—kilowatt electrical. 
kWh—kilowatt hour. 
Ib—pound. 

MMBtu—million Btu. 
MWe—megawatt electrical. 
MWh—megawatt hour. 
NOx—nitrogen oxides. 
O.—oxygen. 
ppm—parts per million. 


scfh—standard cubic feet per hour. 
SO.—sulfur dioxide. 
yr—year. 


§62.15904 Applicability. 

(a) Except as provided in paragraph 
(b) of this section: 

(1) The following units in a State shall 
be Hg Budget units, and any source that 
includes one or more such units shall be 
a Hg Budget source, subject to the 
requirements of this subpart: Any 
stationary, coal-fired boiler or 
stationary, coal-fired combustion 
turbine serving at any time, since the 
later of November 15, 1990 or the start- 
up of the unit’s combustion chamber, a 
generator with nameplate capacity of 
more than 25 MWe producing electricity 
for sale. 

(2) If a stationary boiler or stationary 
combustion turbine that, under 
paragraph (a)(1) of this section, is not a 
Hg Budget unit begins to combust coal 
or coal-derived fuel or to serve a 
generator with nameplate capacity of 
more than 25 MWe producing electricity 
for sale, the unit shall become a Hg 
Budget unit as provided in paragraph 
(a)(1) of this section on the first date on 
which it both combusts coal or coal- 
derived fuel and serves such generator. 

(b) The units in a State that meet the 
requirements set forth in paragraph 
(b)(1)(i) or (b)(2) of this section shall not 
be Hg Budget units: 

(1)(i) Any unit that is a Hg Budget 
unit under paragraph (a)(1) or (2) of this 
section: 

(A) Qualifying as a cogeneration unit 
during the 12-month period starting on 
the date the unit first produces 


- electricity and continuing to qualify as 


a cogeneration unit; and 

(B) Not serving at any time, since the 
later of November 15, 1990 or the start- 
up of the unit’s combustion chamber, a 
generator with nameplate capacity of 
more than 25 MWe supplying in any 
calendar year more than one-third of the 
unit’s potential electric output capacity 
or 219,000 MWh, whichever is greater, 


to any utility power distribution system — 


for sale. 

(ii) If a unit qualifies as a cogeneration 
unit during the 12-month period starting 
on the date the unit first produces 
electricity and meets the requirements 
of paragraphs (b)(1)(i) of this section for 
at least one calendar year, but 
subsequently no longer meets all such 
requirements, the unit shall become a 
Hg Budget unit starting on the earlier of 
January 1 after the first calendar year 
during which the unit first no longer 
qualifies as a cogeneration unit or 
January 1 after the first calendar year 
during which the unit no longer meets 


the requirements of paragraph 
{b)(1)(i)(B) of this section. 

(2) Any unit that is a Hg Budget unit 
under paragraph (a)(1) or (2) of this 
section, is a solid waste incineration 
unit combusting municipal waste, and 
is subject to the requirements of: 

(i) A State Plan approved by the 
Administrator in accordance with 
subpart Cb of part 60 of this chapter 
(emissions guidelines and compliance 
times for certain large municipal waste 
combustors); 

(ii) Subpart Eb of part 60 of this 
chapter (standards of performance for 
certain large municipal waste 
combustors); 

(iii) Subpart AAAA of part 60 of this 
chapter (standards of performance for 
certain small municipal waste 
combustors); 

(iv) A State Plan approved by the 
Administrator in accordance with 
subpart BBBB of part 60 of this chapter 
(emission guidelines and compliance 
times for certain small municipal waste 
combustion units); 

(v) Subpart FFF, of part 62 of this 
chapter (Federal Plan requirements for 
certain large municipal waste 
combustors); or 

(vi) Subpart JJJ of part 62 of this 
chapter (Federal Plan requirements for 
certain small municipal waste 
combustion units). 

(c) A certifying official of an owner or 
operator of any combustion device may 
petition the Administrator at any time 
for a determination concerning the 
applicability, under paragraphs (a) and 
(b) of this section, of the Hg Budget 
Trading Program to the combustion 
device. 

(1) Petition content. The petition shall 
be in writing and include the 
identification of the combustion device 
and the relevant facts about the 
combustion device. The petition and 
any other documents provided to the 
Administrator in connection with the 
petition shall include the following 
certification statement, signed by the 
certifying official: “I am authorized to 
make this submission on behalf of the 
owners and operators of the combustion 
device for which the submission is 
made. I certify under penalty of law that 
I have personally examined, and am 
familiar with, the statements and 
information submitted in this document 
and all its attachments. Based on my 
inquiry of those individuals with 
primary responsibility for obtaining the 
information, I certify that the statements 
and information are to the best of my 
knowledge and belief true, accurate, and 
complete. I am aware that there are 
significant penalties for submitting false 
statements and information or omitting 
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required statements and information, 
including the possibility of fine or 
imprisonment.” 

(2) Submission. The petition and any 
other documents provided in 
connection with the petition shall be 
submitted to the Director of the Clean 
Air. Markets Division (or its successor), 
U.S. Environmental Protection Agency, 
who will act on the petition as the 
Administrator’s duly authorized 
representative. 

(3) Response. The Administrator will 
issue a written response to the petition 
and may request supplemental 
information relevant to such petition. 
The Administrator’s determination 
concerning the applicability, under 
paragraphs (a) and (b) of this section, of 
- the Hg Budget Trading Program to the 
combustion device shall be binding on 
the permitting authority unless the | 
petition or other information or 
documents provided in connection with 
the petition are found to have contained 
significant, relevant errors or omissions. 


§62.15905 Retired unit exemption. 


(a)(1) Any Hg Budget unit that is 
permanently retired shall be exempt 
from the Hg Budget Trading Program, 
except for the provisions of this section, 
§ 62.15902, § 62.15903, § 62.15904, 

§ 62.15906(c)(4) through (7), §62.15907, 
§ 62.15908, §§ 62.15910 through 
62.15915, and §§ 62.15940 through 
62.15962. 

(2) The exemption under paragraph 
(a)(1) of this section shall become 
effective the day on which the Hg 
Budget unit is permanently retired. 
Within 30 days of the unit’s permanent 
retirement, the Hg designated 
representative shall submit a statement 
to the permitting authority otherwise 
responsible for administering any Hg 
Budget permit for the unit and shall 
submit a copy of the statement to the 
Administrator. The statement shall 
state, in a format prescribed by the 
permitting authority, that the unit was 
permanently retired on a specific date 
and will comply with the requirements 
of paragraph (b) of this section. 

(3) After receipt of the statement 
under paragraph (a)(2) of this section, 
the permitting authority will amend any 
permit under §§ 62.15920 through 
62.15924 covering the source at which 
the unit is located to add the provisions 
and requirements of the exemption 
under paragraphs (a)(1) and (b) of this 
section. 

(b) Special provisions. 

(1) A unit exempt under paragraph (a) 
of this section shall not emit any 
mercury, starting on the date that the 
exemption takes effect. 


(2) The Administrator or the _ 
permitting authority will allocate Hg 
allowances under §§ 62.15940 through 
62.15943 to a unit exempt under 
paragraph (a) of this section. 

(3) For a period of 5 years from the 
date the records are created, the owners 
and operators of a unit exempt under 
paragraph (a) of this section shall retain, 
at the source that includes the unit, 
records demonstrating that the unit is 
permanently retired. The 5-year period 
for keeping records may be extended for 
cause, at any time before the end of the 
period, in writing by the permitting 
authority or the Administrator. The 
owners and operators bear the burden of 
proof that the unit is permanently 
retired. 

(4) The owners and operators and, to 
the extent applicable, the Hg designated 
representative of a unit exempt under 
paragraph (a) of this section shall 
comply with the requirements of the Hg 
Budget Trading Program concerning all 
periods for which the exemption is not 
in effect, even if such requirements 
arise, or must be complied with, after 
the exemption takes effect. 

(5) A unit exempt under paragraph (a) 
of this section and located at a source 
that is required, or but for this 
exemption would be required, to have a 
title V operating permit shall not resume 
operation unless the Hg designated 
representative of the source submits a 
complete Hg Budget permit application 
under § 62.15922 for the unit not less 
than 18 months (or such lesser time 
provided by the permitting authority) 
before the later of January 1, 2010 or the 
date on which the unit resumes 
operation. 

(6) On the earlier of the following 
dates, a unit exempt under paragraph (a) 
of this section shall lose its exemption: 

(i) The date on which the Hg 
designated representative submits a Hg 
Budget permit application for the unit 
under paragraph (b)(5) of this section; 

(ii) The date on which the Hg 
designated representative is required 
under paragraph (b)(5) of this section to 
submit a Hg Budget permit application 
for the unit; or 

(iii) The date on which the unit 
resumes operation, if the Hg designated 
representative is not required to submit 
a Hg Budget permit application for the 
unit. 

(7) For the purpose of applying 
monitoring, reporting, and 
recordkeeping requirements under 
§§ 62.15970 through 62.15975, a unit 
that loses its exemption under 
paragraph (a) of this section shall be 
treated as a unit that commences 
commercial operation on the first date 
on which the unit resumes operation. 


§62.15906 Standard requirements. 

(a) Permit requirements. 

(1) The Hg designated representative 
of each Hg Budget source required to 
have a title V operating permit and each 
Hg Budget unit required to have a title 
V operating permit at the source shall: 

(i) Submit to the permitting authority 
a complete Hg Budget permit 
application under § 62.15922 in 
accordance with the deadlines specified 
in § 62.15921; and 

(ii) Submit in a timely manner any 
supplemental information that the 
permitting authority determines is 
necessary in order to review a Hg 
Budget permit application and issue or 
deny a Hg Budget permit. 

(2) The owners and operators of each 
Hg Budget source required to have a 
title V operating permit and each Hg 
Budget unit required to have a title V 
operating permit at the source shall 
have a Hg Budget permit issued by the 
permitting authority under §§ 62.15920 
through 62.15924 for the source and 
operate the source and the unit in 
compliance with such Hg Budget 
permit. 

(3) The owners and operators of a Hg 
Budget source that is not otherwise 
required to have a title V operating 
permit and each Hg Budget unit that is 
not otherwise required to have a title V 
operating permit are not required to 
submit a Hg Budget permit application, 
and to have a Hg Budget permit, under 
§§ 62.15920 through 62.15924 for such 
Hg Budget source and such Hg Budget 
unit. 

(b) Monitoring, reporting, and 
recordkeeping requirements. 

(1) The owners and operators, and the 
Hg designated representative, of each Hg 
Budget source and each Hg Budget unit . 
at the source shall comply with the 
monitoring, reporting, and 
recordkeeping requirements of 
§§ 62.15970 through 62.15975. 

(2) The emissions measurements 
recorded and reported in accordance 
with §§ 62.15970 through 62.15975 shall 
be used to determine compliance by 
each Hg Budget source with the Hg 
Budget emissions limitation under 
paragraph (c) of this section. 

(c) Mercury emission requirements. 

(1) As of the allowance transfer 
deadline for a control period, the 


_ owners and operators of each Hg Budget 


source and each Hg Budget unit at the 
source shall hold, in the source’s 
compliance account, Hg allowances 
available for compliance deductions for 
the control period under § 62.15954(a) 
in an amount not less than the ounces 
of total mercury emissions for the 
control period from all Hg Budget units 
at the source, as determined in 
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accordance with §§ 62.15970 through 
62.15975. 

(2) A Hg Budget unit shall be subject 
to the requirements under paragraph 
(c)(1) of this section for the control 
period starting on the later of January 1, 
2010 or the deadline for meeting the 
unit’s monitor certification 
requirements under § 62.15970(b)(1) or 
(2) and for each control period 
thereafter. 

(3) A Hg allowance shall not be 
deducted, for compliance with the 
requirements under paragraph (c)(1) of 
this section, for a control period in a 
calendar year before the year for which 
the Hg allowance was allocated. 

(4) Hg allowances shall be held in, 
deducted from, or transferred into or 
among Hg Allowance Tracking System 
accounts in accordance with 
§§ 62.15940 through 62.15962. 

(5) A Hg allowance is a limited 
authorization to emit one ounce of 
mercury in accordance with the Hg 
Budget Trading Program. No provision 
of the Hg Budget Trading Program, the 
Hg Budget permit application, the Hg 
Budget permit, or an exemption under 
§ 62.15905 and no provision of law shall 
be construed to limit the authority of the 
United States to terminate or limit such 
authorization. 

(6) A Hg allowance does not 
constitute a property right. 

(7) Upon recordation by the 
Administrator under §§ 62.15940 
through 62.15962, every allocation, 
transfer, or deduction of a Hg allowance 
to or from a Hg Budget source’s 
compliance account is incorporated 
automatically in any Hg Budget permit 
of the source. 

(d) Excess emissions requirements. If 
a Hg Budget source emits mercury 
during any control period in excess of 
the Hg Budget emissions limitation, 
then: 

(1) The owners and operators of the 
source and each Hg Budget unit at the 
source shall surrender the Hg 
allowances required for deduction 
under § 62.15954(d)(1) and pay any fine, 
penalty, or assessment or comply with 
any other remedy imposed, for the same 
violations, under the Clean Air Act or 
applicable State law; and 

2) Each ounce of such excess 
emissions and each day of such control 
period shall constitute a separate 
violation of this subpart, the Clean Air 
Act, and applicable State law. 

(e) Recordkeeping and reporting 

uirements. 

1) Unless otherwise provided, the 
owners and operators of the Hg Budget 
source and each Hg Budget unit at the 
source shall keep on site at the source 
each of the following documents for a 


period of 5 years from the date the 
document is created. This period may 
be extended for cause, at any time 
before the end of 5 years, in writing by 
the permitting authority or the 
Administrator. 

(i) The certificate of representation 
under § 62.15913 for the Hg designated 
representative for the source and each 
Hg Budget unit at the source and all 
documents that demonstrate the truth of 
the statements in the certificate of 
representation; provided that the 
certificate and documents shall be 
retained on site at the source beyond 
such 5-year period until such 
documents are superseded because of 
the submission of a new certificate of 
representation under § 62.15913 
changing the Hg designated 
representative. 

(ii) All emissions monitoring 
information, in accordance with 
§§ 62.15970 through 62.15975, provided 
that to the extent that §§ 62.15970 
through 62.15975 provides for a 3-year 
period for recordkeeping, the 3-year 
period shall apply. 

(iii) Copies ofall reports, compliance 
certifications, and other submissions 
and all records made or required under 
the Hg Budget Trading Program. 

(iv) Copies of all documents used to 
complete a Hg Budget permit 
application and any other submission 
under the Hg Budget Trading Program 
or to demonstrate compliance with the 
requirements of the Hg Budget Trading 
Program. 

(2) The Hg designated representative 
of a Hg Budget source and each Hg 
Budget unit at the source shall submit 
the reports required under the Hg 
Budget Trading Program, including 
those under §§ 62.15970 through 
62.15975. 

(f) Liability. 

(1) Each Hg Budget source and each 
Hg Budget unit shall meet the 
requirements of the Hg Budget Trading 
Program. 

(2) Any provision of the Hg Budget 
Trading Program that applies to a Hg 
Budget source or the Hg designated 
representative of a Hg Budget source 
shall also apply to the owners and 
operators of such source and of the Hg 
Budget units at the source. 

(3) Any provision of the Hg Budget 


Trading Program that applies to a Hg 


Budget unit or the Hg designated 
representative of a Hg Budget unit shall 
also apply to the owners and operators 
of such unit. 

(g) Effect on other authorities. No 
provision of the Hg Budget Trading 
Program, a Hg Budget permit 
application, a Hg Budget permit, or an 
exemption under § 62.15905 shall be 


construed as exempting or excluding the 
owners and operators, and the Hg 
designated representative, of a Hg 
Budget source or Hg Budget unit from 
compliance with any other provision of 
the applicable, approved State 
implementation plan, a Federally 
enforceable permit, or the Clean Air Act. 


§62.15907 Computation of time. 

(a) Unless otherwise stated, any time 
period scheduled, under the Hg Budget 
Trading Program, to begin on the 
occurrence of an act or event shall begin 
on the day the act or event occurs. 

_(b) Unless otherwise stated, any time 
period scheduled, under the Hg Budget 
Trading Program, to begin before the 
occurrence of an act or event shall be 
computed so that the period ends the 
day before the act or event occurs. 

) Unless otherwise stated, if the final 
day of any time period, under the Hg 
Budget Trading Program, falls on a 
weekend or a State or Federal holiday, 
the time period shall be extended to the 
next business day. 


§62.15908 Appeal procedures. 

The appeal procedures for decisions 
of the Administrator under the Hg 
Budget Trading Program are set forth in 
part 78 of this chapter. 


Hg Designated Representative for Hg 
Budget Sources 


§62.15910 Authorization and 
responsibilities of Hg designated 
representative. 

(a) Except as provided under 
§ 62.15911, each Hg Budget source, 
including all Hg Budget units at the 
source, shall have one and only one Hg 
designated representative, with regard 
to all matters under the Hg Budget 
Trading Program concerning the source 
or any Hg Budget unit at the source. 

(b) The Hg designated representative 
of the Hg Budget source shall be 
selected by an agreement binding on the 
owners and operators of the source and 
all Hg Budget units at the source and 
shall act in accordance with the 
certification statement in 
§ 62.15913(a)(4)(iv). 

(c) Upon receipt by the Administrator 
of a complete certificate of 
representation under § 62.15913, the Hg 
designated representative of the source 
shall represent and, by his or her 
representations, actions, inactions, or 
submissions, legally bind each owner 
and operator of the Hg Budget source 
represented and each Hg Budget unit at 
the source in all matters pertaining to 
the Hg Budget Trading Program, 
notwithstanding any agreement between 
the Hg designated representative and ~ 
such owners and operators. The owners 
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and operators shall be bound by any 
decision or order issued to the Hg 
designated representative by the 
permitting authority, the Administrator, 
or a court regarding the source or unit. 

(d) No Hg Budget permit will be 
issued, no emissions data reports will be 
accepted, and no Hg Allowance 
Tracking System account will be 
established for a Hg Budget unit at a 
source, until the Administrator has 
received a complete certificate of 
representation under § 62.15913 for a Hg 
designated representative of the source 
and the Hg Budget units at the source. 

(e)(1) Each submission under the Hg 
Budget Trading Program shall be 
submitted, signed, and certified by the 
Hg designated representative for each 
Hg Budget source on behalf of which the 
submission is made. Each such 
submission shall include the following 
certification statement by the Hg 
designated representative: “I am 
authorized to make this submission on 
behalf of the owners and operators of 
the source or units for which the 
submission is made. | certify under 
penalty of law that I have personally 
examined, and am familiar with, the 
statements and information submitted 
in this document and all its 
attachments. Based on my inquiry of 
those individuals with primary 
responsibility for obtaining the 
information, I certify that the statements 
and information are to the best of my 
knowledge and belief true, accurate, and 
complete. I am aware that there are 
significant penalties for submitting false 
statements and information or omitting 
required statements and information, 
including the possibility of fine or 
imprisonment.” 

6) The permitting authority and the 
Administrator will accept or act on a 
submission made on behalf of owners or 
operators of a Hg Budget source or a Hg 
Budget unit only if the submission has 
been made, signed, and certified in 
accordance with paragraph (e)(1) of this 
section. 


§62.15911 Alternate Hg designated 
representative. 

(a) A certificate of representation 
under § 62.15913 may designate one and 
only one alternate Hg designated 
representative, who may act on behalf of 
the Hg designated representative. The 
agreement by which the alternate Hg 
designated representative is selected 
shall include a procedure for 
authorizing the alternate Hg designated 
representative to act in lieu of the Hg 
designated representative. 

(by Upon receipt by the Administrator 
of a complete certificate of 
representation under § 62.15913, any 


representation, action, inaction, or 
submission by the alternate Hg 
designated representative shall be 
deemed to be a representation, action, 
inaction, or submission by the Hg 
designated representative. 

(c) Except in this section and 
§§ 62.15902, 62.15910(a) and (d), 
62.15912, 62.15913, 62.15915, and 
62.15951, whenever the term “‘Hg 
designated representative” is used in 
this subpart, the term shall be construed 
to include the Hg designated 
representative or any alternate Hg 
designated representative. 


§62.15912 Changing Hg designated 


representative and alternate Hg designated 


representative; changes in owners and 
operators. 

(a) Changing Hg designated 
representative. The Hg designated 
representative may be changed at any 
time upon receipt by the Administrator 
of a superseding complete certificate of 
representation under § 62.15913. 
Notwithstanding any such change, all 
representations, actions, inactions, and 
submissions by the previous Hg 
designated representative before the 
time and date when the Administrator 
receives the superseding certificate of 
representation shall be binding on the 
new Hg designated representative and 
the owners and operators of the Hg 
Budget source and the Hg Budget units 
at the source. 

(b) Changing alternate Hg designated 
representative. The alternate Hg 
designated representative may be 
changed at any time upon receipt by the 
Administrator of a superseding 
complete certificate of representation 
under § 62.15913. Notwithstanding any 
such change, all representations, 
actions, inactions, and submissions by 
the previous alternate Hg designated 
representative before the time and date 
when the Administrator receives the 
superseding certificate of representation 
shall be binding on the new alternate Hg 
designated representative and the 
owners and operators of the Hg Budget 
source and the Hg Budget units at the 
source. 

(c) Changes in owners and operators. 

(1) In the event a owner or operator 
of a Hg Budget source or a Hg Budget 
unit is not included in the list of owners 
and operators in the certificate of 
representation under § 62.15913, such 


owner or operator shall be deemed to be 


subject to and bound by the certificate 
of representation, the representations, 
actions, inactions, and submissions of 
the Hg designated representative and 
any alternate Hg designated 
representative of the source or unit, and 
the decisions and orders of the 


permitting authority, the Administrator, 
or a court, as if the owner or operator 
were included in such list. 

(2) Within 30 days following any 
change in the owners and operators of 
a Hg Budget source or a Hg Budget unit, 
including the addition of a new owner 
or operator, the Hg designated 
representative or any alternate Hg 
designated representative shall submit a 
revision to the certificate of 
representation under § 62.15913 
amending the list of owners and 
operators to include the change. 


§62.15913 Certificate of representation. 

(a) A complete certificate of 
representation for a Hg designated 
representative or an alternate Hg 
designated representative shall include 
the following elements in a format 
prescribed by the Administrator: 

(1) Identification of the Hg Budget 
source, and each Hg Budget unit at the 
source, for which the certificate of 
representation is submitted, including 
identification and nameplate capacity of 
each generator served by each such unit. 

(2) The name, address, e-mail address 
(if any), telephone number, and 
facsimile transmission number (if any) 
of the Hg designated representative and 
any alternate Hg designated 
representative. 

(3) A list of the owners and operators 
of the Hg Budget source and of each Hg 
Budget unit at the source. 

(4) The following certification 
statements by the Hg designated 
representative and any alternate Hg 
designated representative: 

(i) ‘I certify that I was selected as the 
Hg designated representative or 
alternate Hg designated representative, 
as applicable, by an agreement binding 
on the owners and operators of the 
source and each Hg Budget unit at the 
source.” 

(ii) ‘I certify that I have all the 
necessary authority to carry out my 
duties and responsibilities under the Hg 
Budget Trading Program on behalf of the 
owners and operators of the source and 
of each Hg Budget unit at the source and 
that each such owner and operator shall 
be fully bound by my representations, 
actions, inactions, or submissions.”’ 

(iii) ‘I certify that the owners and 
operators of the source and of each Hg 
Budget unit at the source shall be bound 
by any order issued to me by the 
Administrator, the permitting authority, 
or a court regarding the source or unit.” 

(iv) “Where there are multiple holders 
of a legal or equitable title to, or a 
leasehold interest in, a Hg Budget unit, 
or where a utility or industrial customer 
purchases power from a Hg Budget unit 
under a life-of-the-unit, firm power 
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contractual arrangement, I certify that: I 
have given a written notice of my 
selection as the ‘Hg designated 
representative’ or ‘alternate Hg 
designated representative,’ as 
applicable, and of the agreement by 
which I was selected to each owner and 
operator of the source and of each Hg 
Budget unit at the source; and Hg 
allowances and proceeds of transactions 
involving Hg allowances will be deemed 
to be held or distributed in proportion 
to each holder’s legal, equitable, 
leasehold, or contractual reservation or 
entitlement, except that, if such 
multiple holders have expressly 
provided for a different distribution of 
Hg allowances by contract, Hg 
allowances and proceeds of transactions 
involving Hg allowances will be deemed 
to be held or distributed in accordance 
with the contract.” 

(5) The signature of the Hg designated 
representative and any alternate Hg 
designated representative and the dates 
signed. 

(b) Unless otherwise required by the 
permitting authority or the 
Administrator, documents of agreement 
referred to in the certificate of 
representation shall not be submitted to 
the permitting authority or the 
Administrator. Neither the permitting 
authority nor the Administrator shall be 
under any obligation to review or 
evaluate the sufficiency of such 
documents, if submitted. 


§62.15914 Objections concerning Hg 
designated representative. “ 

(a) Once a complete certificate of 
representation under § 62.15913 has 
been submitted and received, the 
permitting authority and the 
Administrator will rely on the certificate 
of representation unless and until a 
superseding complete certificate of 
representation under § 62.15913 is 
received by the Administrator. 

(b) Except as provided in 
§ 62.15912(a) or (b), no objection or 
other communication submitted to the 
permitting authority or the 
Administrator concerning the 
authorization, or any representation, 
action, inaction, or submission, of the 
Hg designated representative shall affect 
any representation, action, inaction, or 
submission of the Hg designated 
representative or the finality of any 
decision or order by the permitting 
authority or the Administrator under the 
Hg Budget Trading Program. 

(c) Neither the permitting authority 
nor the Administrator will adjudicate 
any private legal dispute concerning the 
authorization or any representation, 
action, inaction, or submission of any 
Hg designated representative, including 


private legal disputes concerning the 
proceeds of Hg allowance transfers. 


§62.15915. Delegation by Hg designated 
representative and alternate Hg designated 
representative. 


(a) A Hg designated representative 
may delegate, to one or more natural 
persons, his or her authority to make an 
electronic submission to the 
Administrator provided for or required 
under this subpart. 

(b) An alternate Hg designated 
representative may delegate, to one or 
more natural persons, his or her 
authority to make an electronic 
submission to the Administrator 
provided for or required under this 
subpart. 

(c) In order to delegate authority to 
make an electronic submission to the 
Administrator in accordance with 
paragraph (a) or (b) of this section, the 
Hg designated representative or 
alternate Hg designated representative, 
as appropriate, must submit to the 
Administrator a notice of delegatiof, in 
a format prescribed by the 
Administrator, that includes the 
following elements: 

(1) The name, address, e-mail address, 
telephone number, and facsimile 
transmission number (if any) of such Hg 
designated representative or alternate 
Hg designated representative; 

(2) The name, address, e-mail address, 
telephone number, and facsimile 
transmission number (if any) of each 
such natural person (referred to as an 
“agent’’); 

(3) For each such natural person, a list 
of the type or types of electronic 
submissions under paragraph (a) or (b) 
of this section for which authority is 
delegated to him or her; and 

(4) The following certification 
statements by such Hg designated 
representative or alternate Hg 
designafed representative: 

(i) “I agree that any electronic 
submission to the Administrator that is 
by an agent identified in this notice of 
delegation and of a type listed for such 
agent in this notice of delegation and 
that is made when I am a Hg designated 
representative or alternate Hg 
designated representative, as 
appropriate, and before this notice of 
delegation is superseded by another 
notice of delegation under 40 CFR 
62.15915(d) shall be deemed to be an 
electronic submission by me.” 

(ii) “Until this notice of delegation is 
superseded by another notice of 
delegation under 40 CFR 62.15915(d), I 
agree to maintain an e-mail account and 
to notify the Administrator immediately 
of any change in my e-mail address, 


unless all delegation of authority by me 
under 40 CFR 62.15915 is terminated.” 

(d) A notice of delegation submitted 
under paragraph (c) of this section shall 
be effective, with regard to the Hg 
designated representative or alternate 
Hg designated representative identified 
in such notice, upon receipt of such 
notice by the Administrator and until 
receipt by the Administrator of a 
superseding notice of delegation 
submitted by such Hg designated 
representative or alternate Hg 
designated representative, as 
appropriate. The superseding notice of 
delegation may replace any previously 
identified agent, add a new agent, or 
eliminate entirely any delegation of 
authority. 

(e) Any electronic submission covered 
by the certification in paragraph (c)(4)(i) 
of this section and made in accordance 
with a notice of delegation effective 
under paragraph (d) of this section shall 
be deemed to be an electronic 
submission by the Hg designated 
representative or alternate Hg 
designated representative submitting 
such notice of delegation. 


Permits 


§62.15920 General Hg budget trading 
program permit requirements. 

(a) For each Hg Budget source 
required to have a title V operating 
permit, such permit shall include a Hg 
Budget permit administered by the 
permitting authority for the title V 
operating permit. The Hg Budget 
portion of the title V permit shall be 
administered in accordance with the 
permitting authority’s title V operating 
permits regulations promulgated under 
part 70 or 71 of this chapter, except as 
provided otherwise by paragraph (b) of 
this section, § 62.15905, and 
§§ 62.15921 through 62.15924. 

(b) Each Hg Budget permit shall 
contain, with regard to the Hg Budget 
source and the Hg Budget units at the 
source covered by the Hg Budget permit, 
all applicable Hg Budget Trading 
Program requirements and shall be a 
complete and separable portion of the 
title V operating permit. 


§62.15921 Submission of Hg budget 


permit applications. 

(a) Duty to apply. The Hg designated 
representative of any Hg Budget source 
required to have a title V operating 
permit shall submit to the permitting 
authority a complete Hg Budget permit 
application under § 62.15922 for the 
source covering each Hg Budget unit at 
the source at least 18 months (or such 
lesser time provided by the permitting 
authority) before the later of January 1, 
2010 or the date on which the Hg 
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Budget unit commences commercial 
operation. 

(b) Duty to reapply. For a Hg Budget 
source required to have a title V 
operating permit, the Hg designated 
representative shall submit a complete 
Hg Budget permit application under 
§ 62.15922 for the source covering each 
Hg Budget unit at the source to renew 
the Hg Budget permit in accordance 
with the permitting authority’s title V 
operating permits regulations 
addressing permit renewal. 


§62.15922 Information requirements for 
Hg budget permit applications. 

A complete Hg Budget permit 
application shall include the following 
elements concerning the Hg Budget 
source for which the application is 
submitted, in a format prescribed by the 
permitting authority: 

(a) Identification of the Hg Budget 
source; 


(b) Identification of each Hg Budget 
unit at the Hg Budget source; and 

(c) The standard requirements under 
§ 62.15906. 


§62.15923 Hg budget permit contents and 
term. 


(a) Each Hg Budget permit will 
contain, in a format prescribed by the 
permitting authority, all elements 
required for a complete Hg Budget 
permit application under § 62.15922. 

(b) Each Hg Budget permit is deemed 
to incorporate automatically the 
definitions of terms under § 62.15902 
and, upon recordation by the 
Administrator under §§ 62.15940 
through 62.15962, every allocation, 
transfer, or deduction of a Hg allowance 
to or from the compliance account of the 
Hg Budget source covered by the permit. 

(c) The term of the Hg Budget permit 
will be set by the permitting authority, 
as necessary to facilitate coordination of 


the renewal of the Hg Budget permit 
with issuance, revision, or renewal of 
the Hg Budget source’s title V operating 
permit. 


§62.15924 Hg budget permit revisions. 


Except as provided in § 62.15923(b), 
the permitting authority will revise the 
Hg Budget permit, as necessary, in 
accordance with the permitting 
authority’s title V operating permits 
regulations addressing permit revisions. 


§62.15930 [Reserved]. 
Hg Allowance Allocations 
§62.15940 State trading budgets. 


The State trading budgets for annual 
allocations of Hg allowances for the 
control periods in 2010 through 2017 
and in 2018 and thereafter are 
respectively as follows: 


State trading budget 
(tons) 
2018 and 
2010-2017 thereafter 
Alabama 1.289 0.509 
Arkansas 0.516 0.204 
Arizona 0.454 | . 0.179 
Colorado 0.706 0.279 
Connecticut ........ 0.053 0.021 
Delaware ...... 0.072 0.028 
District of Columbia ......... 0 
Hawaii 0.024 0.009 
Idaho 0 0 
Illinois 1.594| 0.629 
Indiana 2.097 0.828 
Kansas 0.723 0.285 
Massachusetts 0.172 0.068 
Maine ........... 0.001 0.001 
Michigan .......... 1.303 0.514 
Minnesota . 0.695 0.274 
Navajo Nation Indian Country ......... 0.600 0.237 
North Carolina 1.133 0.447 
Nebraska sie 0.421 0.166 
New Mexico 0.299 0.118 
Nevada 0.285 0.112 
New York 0.393 0.155 
Ohio 2.057 0.812 
Oklahoma 0.721 0.285 
Oregon 0.076 0.030 
Pennsylvania 1.779 0.702 
South Carolina 0.58 0.229 
South Dakota 0.072 0.029 
Tennessee 0.944 
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State trading budget 
(tons 


2018 and 


2010-2017 thereafter 


Texas 


4.656 1.838 


Utah 


0.506 0.200 


Ute Indian Tribe Reservation Indian Country 
Virginia 


0.060 0.024 
0.592 0.234 


Vermont 


Washington 


West Virginia 


Wyoming 


0 0 

0.198 0.078 
0.89 0.351 
1.394 0.550 
0.952 0.376 


§62.15941 Timing requirements for Hg 
allowance allocations. 

(a) The Administrator will determine 
by order the Hg allowance allocations, 
in accordance with § 62.15942(a) and 
(b), for the control periods in 2010, 
2011, 2012, 2013, and 2014. 

(b) By July 31, 2011 and July 31 of 
each year thereafter, the Administrator 
will determine by order the Hg 
allowance allocations, in accordance 
with § 62.15942(a} and (b), for the 
control period in the fourth year after 
the year of the applicable deadline for 
determination under this paragraph. 

(c) By July 31, 2010 and July 31 of 
each year thereafter, the Administrator 
will determine by order the Hg 
allowance allocations, in accordance 
with § 62.15942(a), (c), and (d), for the 
control period in the year of the 
applicable deadline for determination 
under this paragraph. 

(d) The Administrator will make 
available to the public each 
determination of Hg allowances under 
paragraph (a), (b), or (c) of this section 
and will provide an opportunity for 
submission of objections to the 
determination. Objections shall be 
limited to addressing whether the 
determination is in accordance with 
§ 62.15942. Based on any such - 
objections, the Administrator will adjust 
each determination to the extent 
necessary to ensure that it is in 
accordance with § 62.15942. 


§62.15942 Hg allowance allocations. 

(a)(1) The baseline heat input (in 
MMBtu) used with respect to Hg 
allowance allocations under paragraph 
(b) of this section for each Hg Budget 
unit will be: 

(i) For units commencing operation 
before January 1, 2001, the average of 
the three highest amounts of the unit’s 
adjusted control period heat input for 
2000 through 2004, with the adjusted 
control period heat input for each year 
calculated as the sum of the following: 

(A) Any portion of the unit’s control 
period heat input for the year that 


results from the unit’s combustion of 
lignite, multiplied by 3.0; 

(B) Any portion of the unit’s control 
period heat input for the year that 
results from the unit’s combustion of 
subbituminous coal, multiplied by 1.25; 
and 

(C) Any portion of the unit’s control 
period heat input for the year that is not 
covered by paragraph (a)(1)(i)(A) or (B) 
of this section, multiplied by 1.0. 

(ii) For units commencing operation 
on or after January 1, 2001 and 
operating each calendar year during a 
period of 5 or more consecutive 
calendar years, the average of the 3 
highest amounts of the unit’s total 


converted control period heat input over. 


the first such 5 years. 

(2)(i) A unit’s control period heat 
input for a calendar year under 
paragraph (a)(1)(i) of this section, and a 
unit’s total ounces of Hg emissions 
during a calendar year under paragraph 
(c)(3) of this section, will be determined 
in accordance with part 75 of this 
chapter, to the extent the unit was 
otherwise subject to the requirements of 
part 75 of this chapter for the year, or 
will be based on the best available data 
reported to the Administrator for the 
unit, to the extent the unit was not 
otherwise subject to the requirements of 
part 75 of this chapter for the year. The 
unit’s types and amounts of fuel 
combusted, under paragraph (a)(1)(i) of 
this section, will be based on the best 
available data reported to the 
Administrator for the unit. 

(ii) A unit’s converted control period 
heat input for a calendar year specified 
under paragraph (a)(1)(ii) of this section 
equals: 

(A) Except as provided in paragraph 
(a)(2)(ii)(B) or (C) of this section, the ' 
control period gross electrical output of 
the generator or generators served by the 
unit multiplied by 7,900 Btu/kWh and 
divided by 1,000,000 Btu/MMBtu, 
provided that if a generator is served by 
2 or more units, then the gross electrical 
output of the generator will be 
attributed to each unit in proportion to 


the unit’s share of the total control 
period heat input of such units for the 
year; 

(B) For a unit that is a boiler and has 


~ equipment used to produce electricity 


and useful thermal energy for industrial, 
commercial, heating, or cooling 
purposes through the sequential use of 
energy, the total heat energy (in Btu) of 
the steam produced by the boiler during 
the control period, divided by 0.8 and 
by 1,000,000 Btu/MMBtu; or 

(C) For a unit that is a combustion 
turbine and has equipment used to 
produce electricity and useful thermal 
energy for industrial, commercial, 
heating, or cooling purposes through the 
sequential use of energy, the control 
period gross electrical output of the 
enclosed device comprising the 
compressor, combustor, and turbine 
multiplied by 3,413 Btu/kWh, plus the 
total heat energy (in Btu) of the steam 
produced by any associated heat 
recovery steam generator during the 
control period divided by 0.8, and with 
the sum divided by 1,000,000 Btu/ 
MMBtu. 

(iii) Gross electrical output and total 
heat energy under paragraph (a)(2)(ii) of — 
this section will be determined based on 
the best available data reported to the 
Administrator. 

(3) The Administrator will determine 
what data are the best available data 
under paragraph (a)(2) of this section by 
weighing the likelihood that data are 
accurate and reliable and giving greater _ 
weight to data submitted to a 
governmental entity in compliance with 
legal requirements or substantiated by 
an independent entity. 

(b)(1) For each control period in 2010 
and thereafter, the Administrator will 
allocate to all Hg Budget units in a State 
that have a baseline heat input (as 
determined under paragraph (a) of this 
section) a total amount of Hg allowances 
equal to 95 percent for a control period 
in 2010 through 2014, and 97 percent 
for a control period in 2015 and 
thereafter, of the amount of ounces (i.e., 
tons multiplied by 32,000 ounces/ton) . 


State 
| 
| 
| 
| 
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of Hg emissions in the applicable State 
trading budget under § 62.15940 (except 
as provided in paragraph (d) of this 
section). 

(2) The Administrator will allocate Hg 
allowances to each Hg Budget unit 
under paragraph (b)(1) of this section in 
an amount determined by multiplying 
the total amount of Hg allowances 
allocated under paragraph (b)(1) of this 
section by the ratio of the baseline heat 
input of such Hg Budget unit to the total 
amount of baseline heat input of all 
such Hg Budget units in the State and 
rounding to the nearest whole 
allowance as appropriate. 

(c) For each control period in 2009 
and thereafter, the Administrator will 
allocate Hg allowances to Hg Budget 
units in a State that are not allocated Hg 
allowances under paragraph (b) of this 
section because the units do not yet 
have a baseline heat input under 
paragraph (a) of this section or because 
the units have a baseline heat input but 
all Hg allowances available under 
paragraph (b) of this section for the 
control period are already allocated, in 
accordance with the following 
procedures: 

(1) The Administrator will establish a 
separate new unit set-aside for each 
control period. Each new unit set-aside 
will be allocated Hg allowances equal to 
5 percent for a control period in 2010 
through 2014, and 3 percent for a 
control period in 2015 and thereafter, of 
the amount of ounces (i.e., tons 
multiplied by 32,000 ounces/ton) of Hg 
emissions in the applicable State trading 
budget under § 62.15940. 

(2) The Hg designated representative 
of such a Hg Budget unit may submit to 
the Administrator a request, in a format 
specified by the Administrator, to be 
allocated Hg allowances, starting with 
the later of the control period in 2010 
or the first control period after the 
control period in which the Hg Budget 
unit commences commercial operation 
and until the first control period for 
which the unit is allocated Hg 
allowances under paragraph (b) of this 
section. A separate Hg allowance 
allocation request for each control 
period for which Hg allowances are 
sought must be submitted on or before 
May 1 of such control period and after 
the date on which the Hg Budget unit 
commences commercial operation. 

(3) In a Hg allowance allocation 
request under paragraph (c)(2) of this 
section, the Hg designated 
representative may request for a control 
period Hg allowances in an amount not 
exceeding the Hg Budget unit’s total 
ounces of Hg emissions during the 
calendar year immediately before such 
control period. 


(4) The Administrator will review 
each Hg allowance allocation request 
under paragraph (c)(2) of this section 


' and will allocate Hg allowances for each 


control period pursuant to such request 
as follows: 

(i) The Administrator will accept an 
allowance allocation request only if the 
request meets, or is adjusted by the 
Administrator as necessary to meet, the 
requirements of paragraphs (c)(2) and 
(3) of this section. 

(ii) On or after May 1 of the control 
period, the Administrator will 
determine the sum of the Hg allowances 
requested (as adjusted under paragraph 
(c)(4)(i) of this section) in all allowance 
allocation requests accepted under 
paragraph (c)(4)(i) of this section for the 
control period. 

(iii) If the amount of Hg allowanees in 
the new unit set-aside for the control 
period is greater than or equal to the 
sum under paragraph (c)(4)(ii) of this 
section, then the Administrator will 
allocate the amount of Hg allowances 
requested (as adjusted under paragraph 
(c)(4)(i) of this section) to each Hg 
Budget unit covered by an allowance 
allocation request accepted under 
paragraph (c)(4)(i) of this section. 

(i) If the amount of Hg allowances in 
the new unit set-aside for the control 
period is less than the sum under 
paragraph (c)(4)(ii) of this section, then 
the Administrator will allocate to each 
Hg Budget unit covered by an allowance 
allocation request accepted under 
paragraph (c)(4)(i) of this section the 
amount of the Hg allowances requested 
(as adjusted under paragraph (c)(4)(i) of 
this section), multiplied by the amount 
of Hg allowances in the new unit set- 
aside for the control period, divided by 
the sum determined under paragraph 
(c)(4)(ii) of this section, and rounded to 
the nearest whole allowance as 
appropriate. 

v) The Administrator will notify each 
Hg designated representative that 
submitted an allowance allocation 
request of the amount of Hg allowances 
(if any) allocated for the control period 
to the Hg Budget unit covered by the 
request. 

d) If, after completion of the 
procedures under paragraph (c)(4) of 
this section for a control period, any 
unallocated Hg allowances remain in 
the new unit set-aside under paragraph 
(c) for a State for the control period, the 
Administrator will allocate to each Hg 
Budget unit that was allocated Hg 
allowances under paragraph (b) of this 
section in the State an amount of Hg 
allowances equal to the total amount of 
such remaining unallocated Hg 
allowances, multiplied by the unit’s 
allocation under paragraph (b) of this 


section, divided by 95 percent for a 
control period in 2010 through 2014, 
and 97 percent for a control period in 
2015 and thereafter, of the amount of 
ounces (i.e., tons multiplied by 32,000 
ounces/ton) of Hg emissions in the 
applicable State trading budget under 
§ 62.15940, and rounded to the nearest 
whole allowance as appropriate. 

(e) If the Administrator determines 
that Hg allowances were allocated under 
paragraphs (a) and (b) of this section, 
paragraphs (a) and (c) of this section, or 
paragraph (d) of this section for a 
control period and that the recipient of 
the allocation is not actually a Hg 
Budget unit under § 62.15904 in such 
control period, then the Administrator 
will notify the Hg designated 
representative and will act in 
accordance with the following 
procedures: 

(1) Except as provided in paragraph 
(e)(2) or (3) of this section, the 
Administrator will not record such Hg 
allowances under § 62.15953. 

(2) If the Administrator already 
recorded such Hg allowances under 
§ 62.15953 and if the Administrator 
makes such determination before © 
making deductions for the source that 
includes such recipient under 
§ 62.15954(b) for the control period, 
then the Administrator will deduct from 
the account in which such Hg 
allowances were recorded under 
§ 62.15953 an amount of Hg allowances 
allocated for the same or a prior control 
period equal to the amount of such 
‘already recorded Hg allowances. The Hg 
authorized account representative shall 
ensure that there are sufficient Hg 
allowances in such account for 
completion of the deduction. 

(3) If the Administrator already 
recorded such Hg allowances under 
§ 62.15953 and if the Administrator 
makes such determination after making 
deductions for the source that includes 
such recipient under § 62.15954(b) for 
the control period, then the 
Administrator will apply paragraph 
(e)(1) or (2) of this section, as 
appropriate, to any subsequent control 
period for which Hg allowances were 
allocated to such recipient. 

(4) The Administrator will transfer the 
Hg allowances that are not recorded, or 
that are dedueted, in accordance with 
paragraphs (e)(1), (2), and (3) of this 
section to a new unit set-aside for the 
State in which such recipient is located. 


§62.15943 Alternative of allocation of Hg 
allowances by permitting authority. 

(a) Notwithstanding §§ 62.15941, 
62.15942, and 62.15953 if a State 
submits, and the Administrator 
approves, a State allocation 
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methodology in accordance with 

§ 60.24(h)(9) of this chapter providing 
for allocation of Hg allowances for any 
control period by the permitting 
authority, then, for each such control 
period: 

(1) The permitting authority shall 
make such allocations in accordance 
with such approved State allocation 
methodology; 

(2) The Administrator will not make 
allocations under §§ 62.15941 and 
62.15942 for the Hg Budget units in the 
State; and 

(3) Under § 62.15953, the 
Administrator will record the 
allocations made under such approved 
State allocation methodology instead of 
allocations under §§ 62.15941 and 
62.15942. 

(b) In implementing paragraph (a) of 
this section and §§ 62.15941, 62.15942, 
and 62.15953, the Administrator will 
ensure that the total amount of Hg 
allowances allocated, under such 
provisions and under a State’s State 
allocation methodology approved in 
accordance with § 60.24(h)(9) of this 
chapter, for a control period for Hg 
Budget sources in the State or for other 
entities specified by the permitting 
authority will not exceed the State’s 
State trading budget for the year of the 
control period. 


Hg Allowance Tracking System 
§62.15950 [Reserved] 


§62.15951 Establishment of accounts. 

(a) Compliance accounts. Upon 
receipt of a complete certificate of 
representation under § 62.15913, the 
Administrator will establish a 
compliance account for the Hg Budget 
source for which the certificate of 
representation was submitted unless the 
source already has a compliance 
account. 

(b) General accounts. 

(1) Application for general account. 

(i) Any person may apply to open a 
general account for the purpose of 
holding and transferring Hg allowances. 
An application for a general account 
may designate one and only one Hg 
authorized account representative and 
one and only one alternate.Hg 
authorized account representative who 
may act on behalf of the Hg.authorized 
account representative. The agreement 
by which the alternate Hg authorized _ 
account representative is selected shall 
include a procedure for authorizing the 
alternate Hg authorized account 
representative to act in lieu of the Hg 
authorized account representative. 

(ii) A complete application for a 
general account shall be submitted to 
the Administrator and shall include the 


following elements in a format 
prescribed by the Administrator: 

(A) Name, mailing address, e-mail 
address (if any), telephone number, and 
facsimile transmission number (if any) 
of the Hg authorized account 
representative and any alternate Hg 
authorized account representative; 

(B) Organization name and type of 
organization, if applicable; 

(C) A list of all persons subject to a 
binding agreement for the Hg authorized 
account representative and any alternate 
Hg authorized account representative to 
represent their ownership interest with 
respect to the Hg allowances held in the 
general account; 

(D) The following certification 
statement by the Hg authorized account 
representative and any alternate Hg 
authorized account representative: ‘I 
certify that I was selected as the Hg 
authorized account representative or the 
alternate Hg authorized account 
representative, as applicable, by an 
agreement that is binding on all persons 
who have an ownership interest with 
respect to Hg allowances held in the 
general account. I certify that I have all 
the necessary authority to carry out my 
duties and responsibilities under the Hg 
Budget Trading Program on behalf of 
such persons and that each such person 
shall be fully bound by my 
representations, actions, inactions, or 
submissions and by any order or 
decision issued to me by the 
Administrator or a court regarding the 
general account.” 

(E) The signature of the Hg authorized 
account representative and any alternate 
Hg authorized account representative 
and the dates signed. 

(iii) Unless otherwise required by the 
permitting authority or the 
Administrator, documents of agreement 
referred to in the application for a 
general account shall not be submitted 
to the permitting authority or the 
Administrator. Neither the permitting 
authority nor the Administrator shall be 
under any obligation to review or 
evaluate the sufficiency of such 
documents, if submitted. 

(2) Authorization of Hg authorized 
account representative and alternate Hg 
authorized account representative. 

(i) Upon receipt by the Administrator 
of a complete application for a general 


"account under paragraph (b)(1) of this 


section: 

(A) The Administrator will establish a 
general account for the person or 
persons for whom the application is 
submitted. 

(B) The Hg authorized account 
representative and any alternate Hg 
authorized account representative for 
the general account shall represent and, 


by his or her representations, actions, 
inactions, or submissions, legally bind 
each person who has an ownership 
interest with respect to Hg allowances 
held in the general account in all 
matters pertaining to the Hg Budget 
Trading Program, notwithstanding any 
agreement between the Hg authorized 
account representative or any alternate 
Hg authorized account representative 


‘and such person. Any such person shall 


be bound by any order or decision 
issued to the Hg authorized account 
representative or any alternate Hg 
authorized account representative by 
the Administrator or a court regarding 
the general account. 

(C) Any representation, action, 
inaction, or submission by any alternate 
Hg authorized account representative 
shall be deemed to be a representation, 
action, inaction, or submission by the 
Hg authorized account representative. 

(ii) Each submission concerning the 
general account shall be submitted, 
signed, and certified by the Hg 
authorized account representative or 
any alternate Hg authorized account 
representative for the persons having an 
ownership interest with respect to Hg 
allowances held in the general account. 
Each such submission shall include the 
following certification statement by the 
Hg authorized account representative or 
any alternate Hg authorized account 
representative: “I am authorized to 
make this submission on behalf of the 
persons having an ownership interest 
with respect to the Hg allowances held 
in the general account. I certify under 
penalty of law that I have personally 
examined, and am familiar with, the 
statements and information submitted 
in this document and all its 
attachments. Based on my inquiry of 
those individuals with primary 
responsibility for obtaining the 
information, I certify that the statements 
and information are to the best of my 
knowledge and belief true, accurate, and 
complete. I am aware that there are © 
significant penalties for submitting false 
statements and information or omitting 
required statements and information, 
including the possibility of fine or 
imprisonment.” 

iii) The Administrator will accept or 
act on a submission concerning the 
general account only if the submission 
has been made, signed, and certified in 
accordance with paragraph (b)(2)(ii) of 
this section. 

(3) Changing Hg authorized account 
representative and alternate Hg 
authorized account representative; 
changes in persons with ownership 
interest. 

(i) The Hg authorized account 
representative for a general account may 


4) 
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be changed at any time upon receipt by 
the Administrator of a superseding 
complete application for a general 
account under paragraph (b)(1) of this 
section. Notwithstanding any such 
change, all representations, actions, 
inactions, and submissions by the 
previous Hg authorized account 
representative before the time and date 
when the Administrator receives the 
superseding application for a general 
account shall be binding on the new Hg 
authorized account representative and 
the persons with an ownership interest 
with respect to the Hg allowances in the 
general account. 

(ii) The alternate Hg authorized 
account representative for a general 
account may be changed at any time 
upon receipt by the Administrator of a 
superseding complete application for a 
general account under paragraph (b)(1) 
of this section. Notwithstanding any 
such change, all representations, 
actions, inactions, and submissions by 
the previous alternate Hg authorized 
account representative before the time 
and date when the Administrator 
receives the superseding application for 
a general account shall be binding on 
the new alternate Hg authorized account 
representative and the persons with an 
ownership interest with respect to the 
Hg allowances in the general account. 

(iii)(A) In the event a person having 
an ownership interest with respect to Hg 
allowances in the general account is not 
included in the list of such persons in 
the application for a general account, 
such person shall be deemed to be 
subject to and bound by the application 
for a general account, the 
representation, actions, inactions, and 
submissions of the Hg authorized 
account representative and any alternate 
Hg authorized account representative of 
the account, and the decisions and 
orders of the Administrator or a court, 
as if the person were included in such 
list. 

(B) Within 30 days following any 
change in the persons having an 
ownership interest with respect to Hg 
allowances in the general account, 
including the addition of a new person, 
the Hg authorized account 
representative or any alternate Hg 
authorized account representative shall 
submit a revision to the application for 
a general account amending the list of 
persons having an ownership interest 
with respect to the Hg allowances in the 
general account to include the change. 

(4) Objections concerning Hg 
authorized account representative and 
alternate Hg authorized account 
representative. 

(i) Once a complete application for a 
general account under paragraph (b)(1) 


of this section has been submitted and 
received, the Administrator will rely on 
the application unless and until a 
superseding complete application for a 
general account under paragraph (b)(1) 
of this section is received by the 
Administrator. 

(ii) Except as provided in paragraph 
(b)(3)(i) or (ii) of this section, no 
objection or other communication 
submitted to the Administrator 
concerning the authorization, or any 
representation, action, inaction, or 
submission of the Hg authorized 
account representative or any alternate 
Hg authorized account representative 
for a general account shall affect any 
representation, action, inaction, or 
submission of the Hg authorized 
account representative or any alternate 
Hg authorized account representative or 
the finality of any decision or order by 
the Administrator under the Hg Budget 
Trading Program. 

(iii) The Administrator will not 
adjudicate any private legal dispute 
concerning the authorization or any 
representation, action, inaction, or . 
submission of the Hg authorized 
account representative or any alternate 
Hg authorized account representative 
for a general account, including private 
legal disputes concerning the proceeds 
of Hg allowance transfers. 

(5) Delegation by Hg authorized 
account representative and alternate Hg 
authorized account representative. _ 

(i) A Hg authorized account 
representative may delegate, to one or 
more natural persons, his or her 
authority to make an electronic 
submission to the Administrator 
provided for or required under this 
section and §§ 62.15952 through 
62.15962. 

(ii) An alternate Hg authorized 
account representative may delegate, to 
one or more natural persons, his or her 
authority to make an electronic 
submission to the Administrator 
provided for or required under this 
section and §§ 62.15952 through 
62.15962. 

(iii) In order to delegate authority to 
make an electronic submission to the 
Administrator in accordance with 
paragraph (b)(5)(i) or (ii) of this section, 
the Hg authorized account 
representative or alternate Hg 
authorized account representative, as 
appropriate, must submit to the 
Administrator a notice of delegation, in 
a format prescribed by the 
Administrator, that includes the 
following elements: 

(A) The name, address, e-mail 
address, telephone number, and 
facsimile transmission number (if any) 
of such Hg authorized account 


representative or alternate Hg 
authorized account representative; 

(B) The name, address, e-mail 
address, telephone number, and, 
facsimile transmission number (if any) 
of each such natural person (referred to 
as an “‘agent’’); 

(C) For each such natural person, a 
list of the type or types of electronic 
submissions under paragraph (b)(5)(i) or 
(ii) of this section for which authority is 
delegated to him or her; 

(D) The following certification 
statement by such Hg authorized 
account representative or alternate Hg 
authorized account representative: “I 
agree that any electronic submission to 
the Administrator that is by an agent 
identified in this notice of delegation 
and of a type listed for such agent in 
this notice of delegation and that is 
made when I am a Hg authorized 
account representative or alternate Hg 
authorized representative, as 
appropriate, and before this notice of 
delegation is superseded by another 
notice of delegation under 40 CFR 
62.15951(b)(5)(iv) shall be deemed to be 
an electronic submission by me.’’; and 

’ (E) The following certification 
statement by such Hg authorized 
account representative or alternate Hg 
authorized account representative: 
“Until this notice of delegation is 
superseded by another notice of 
delegation under 40 CFR 62.15951 
(b)(5)(iv), I agree to maintain an e-mail 
account and to notify the Administrator 
immediately of any change in my e-mail 
address unless all delegation of 
authority under 40 CFR 62.15951(b)(5) 
is terminated.” 

(iv) A notice of delegation submitted 
under paragraph (b)(5)(iii) of this 
section shall be effective, with regard to 
the Hg authorized account 
representative or alternate Hg 
authorized account representative 
identified in such notice, upon receipt 
of such notice by the Administrator and 
until receipt by the Administrator of a 
superseding notice of delegation 
submitted by such Hg authorized 
account representative or alternate Hg 
authorized account representative, as 
appropriate. The superseding notice of 
delegation may replace any previously 
identified agent, add a new agent, or 
eliminate entirely any delegation of 
authority. 

(v) Any electronic submission covered 
by the certification in paragraph 
(b)(5(iii)(D) of this section and made in 
accordance with a notice of delegation 
effective under paragraph (b)(5)(iv) of 
this section shall be deemed to be an 
electronic submission by the Hg 
designated representative or alternate 
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Hg designated representative submitting 
such notice of delegation. 

(c) Account identification. The 
Administrator will assign a unique 
identifying number to each account 
established under paragraph (a) or (b) of 
this section. 


§62.15952 Responsibilities of Hg 
authorized account representative. 
Following the establishment of a Hg 
Allowance Tracking System account, all 
submissions to the Administrator 
pertaining to the account, including, but 
not limited to, submissions concerning 
the deduction or transfer of Hg 
allowances in the account, shall be 
made only by the Hg authorized account 
representative for the account. 


§62.15953 Recordation of Hg allowance 
allocations. 

(a) By December 1, 2007, the 
Administrator will record in the Hg 
Budget source’s compliance account the 
Hg allowances allocated for the Hg 
Budget units at the source in accordance 
with § 62.15942(a) and (b) for the 
control period in 2010. 

(b) By December 1, 2008, the 
Administrator will record in the Hg 
Budget source’s compliance account the 
Hg allowances allocated for the Hg 
Budget units at the source in accordance 
with § 62.15942(a) and (b) for the 
control period in 2011. 

(c) By December 1, 2009, the 
Administrator will record in the Hg 
Budget source’s compliance account the 
Hg allowances allocated for the Hg 
Budget units at the source in accordance 
with § 62.15942(a) and (b) for the 
control periods in 2012 and 2013. 

(d) By December 1, 2010 and 
December 1 of each year thereafter, the 
Administrator will record in the Hg 
Budget source’s compliance account the 
Hg allowances allocated for the Hg 
Budget units at the source in accordance 
with § 62.15942(a) and (b) for the 
control period in the fourth year after 
the year of the applicable deadline for 
recordation under this paragraph. 

(e) By December 1, 2009 and 
December 1 of each year thereafter, the 
Administrator will record in the Hg 
Budget source’s compliance account the 
Hg allowances allocated for the Hg 
Budget units at the source in accordance 
with § 62.15942(a) and (c) for the 
control period in the year of the 
applicable deadline for recordation 
under this paragraph. 

(f) Serial numbers for allocated Hg 
allowances. When recording the 
allocation of Hg allowances for a Hg 
Budget unit in a compliance account, 
the Administrator will assign each Hg 
allowance a unique identification 


number that will include digits 
identifying the year of the control 
period for which the Hg allowance is 
allocated. 


§62.15954 Compliance with Hg Budget 
emissions limitation. 

(a) Allowance transfer deadline. The 
Hg allowances are available to be 
deducted for compliance with a source’s 
Hg Budget emissions limitation for a 
control period in a given calendar year 
only if the Hg allowances: 

(1) Were allocated for the control 
period in the year or a prior year; and 

(2) Are held in the compliance 
account as of the allowance transfer 
deadline for the control period or are 
transferred into the compliance account 
by a Hg allowance transfer correctly 
submitted for recordation under 
§§ 62.15960 and 62.15961 by the 
allowance transfer deadline for the 
control period. 

(b) Deductions for compliance. 
Following the recordation, in 
accordance with § 62.15961, of Hg 
allowance transfers submitted for 
recordation in a source’s compliance 
account by the allowance transfer 
deadline for a control period, the 
Administrator will deduct from the 
compliance account Hg allowances 
available under paragraph (a) of this 
section in order to determine whether 
the source meets the Hg Budget 
emissions limitation for the control 
period, as follows: 

(1) Until the amount of Hg allowances 
deducted equals the number of ounces 
of total Hg emissions, determined in - 
accordance with §§ 62.15970 through 
62.15975, from all Hg Budget units at 
the source for the control period; or 

(2) If there are insufficient Hg 
allowances to complete the deductions 
in paragraph (b)(1) of this section, until 
no more Hg allowances available under 
paragraph (a) of this section remain in 
the compliance account. 

(c)(1) Identification of Hg allowances 
by serial number. The Hg authorized 
account representative for a source’s 
compliance account may request that 
specific Hg allowances, identified by 
serial number, in the compliance 
account be deducted for emissions or 
excess emissions for a control period in 
accordance with paragraph (b) or (d) of 
this section. Such request shall be 
submitted to the Administrator by the 
allowance transfer deadline for the 
control period and include, in a format 
prescribed by the Administrator, the 
identification of the Hg Budget source 
and the appropriate serial numbers. 

(2) First-in, first-out. The 
Administrator will deduct Hg 
allowances under paragraph (b) or (d) of 


this section from the source’s 
compliance account, in the absence of 
an identification or in the case of a 
partial identification of Hg allowances 
by serial number under paragraph (c)(1) 
of this section, on a first-in, first-out 
(FIFO) accounting basis in the following 
order: 

(i) Any Hg allowances that were 
allocated to the units at the source, in 
the order of recordation; and then- 

(ii) Any Hg allowances that were 
allocated to any entity and transferred 
and recorded in the compliance account 
pursuant to §§ 62.15960 through 


- 62.15962, in the order of recordation. 


(d) Deductions for excess emissions. 

(1) After making the deductions for 
compliance under paragraph (b) of this 
section for a control period in a calendar 
year in which the Hg Budget source has 
excess emissions, the Administrator will 
deduct from the source’s compliance 
account an amount of Hg allowances, 
allocated for the control period in the 
immediately following calendar year, 
equal to 3 times the number of ounces 
of the source’s excess emissions. 

(2) Any allowance deduction required 
under paragraph (d)(1) of this section 
shall not affect the liability of the 
owners and operators of the Hg Budget 
source or the Hg Budget units at the 
source for any fine, penalty, or 
assessment, or their obligation to 
comply with any other remedy, for the 
same violations, as ordered under the 
Clean Air Act or applicable State law. 

(e) Recordation of deductions. The 
Administrator will record in the 
appropriate compliance account all 
deductions from such an account under 
paragraph (b) and (d) of this section. 

(f) Administrator’s action on 
submissions. 

(1) The Administrator may review and 
conduct independent audits concerning 
any submission under the Hg Budget 
Trading Program and make appropriate 
adjustments of the information in the 
submissions. 

(2) The Administrator may deduct Hg 
allowances from or transfer Hg 
allowances to a source’s compliance 
account based on the information in the 


_ submissions, as adjusted under 


paragraph (f)(1) of this section, and 
record such deductions and transfers. 


§62.15955 Banking. 

(a) Hg allowances may be banked for 
future use or transfer in a compliance 
account or a general account in 
accordance with paragraph (b) of this 
section. 

(b) Any Hg allowance that is held in 


_ acompliance account or a general 


account will remain in such account 
unless and until the Hg allowance is 
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deducted or transferred under 
§ 62.15942, § 62.15954, § 62.15956, or 
§§ 62.15960 through 62.15962. 


§62.15956 Account error. 

The Administrator may, at his or her 
sole discretion and on his or her own 
motion, correct any error in any Hg 
Allowance Tracking System account. 
Within 10 business days of making such 
correction, the Administrator will notify 
the Hg authorized account 
representative for the account. 


§62.15957 Closing of general accounts. 

(a)‘The Hg authorized account 
representative of a general account may 
submit to the Administrator a request to 
close the account, which shall include 
a correctly submitted allowance transfer 
under §§ 62.15960 and 62.15961 for any 
Hg allowances in the account to one or 
more other Hg Allowance Tracking 
System accounts. 

(b) If a general account has no 
allowance transfers in or out of the 
account for a 12-month period or longer 
and does not contain any Hg 
allowances, the Administrator may 
notify the Hg authorized account 
representative for the account that the 
account will be closed following 20 
business days after the notice is sent. 
The account will be closed after the 20- 
day period unless, before the end of the 
20-day period, the Administrator 
receives a correctly submitted transfer of 
Hg allowances into the account under 
§§ 62.15960 and 62.15961 or a statement 
submitted by the Hg authorized account = 
representative demonstrating to the 
satisfaction of the Administrator good 
cause as to why the account should not 
be closed. 


Hg Allowance Transfers 


§62.15960 Submission of Hg allowance 
transfers. 

An Hg authorized account 
representative seeking recordation of a 
Hg allowance transfer shall submit the 
transfer to the Administrator. To be 
considered correctly submitted, the Hg 
allowance transfer shall include the 
following elements, in a format 
specified by the Administrator: 

(a) The account numbers for both the 
transferor and transferee accounts; 

(b) The serial number of each Hg 
allowance that is in the transferor 
account and is to be transferred; ahd 

(c) The name and signature of the Hg 
authorized account representative of the 
transferor account and the date signed. 


§62.15961 EPA recordation. 

(a) Within 5 business days (except as 
provided in paragraph (b) of this 
section) of receiving a Hg allowance 


transfer, the Administrator will record a 


’ Hg allowance transfer by moving each 


Hg allowance from the transferor 
account to the transferee account as 
specified by the request, provided that: 

(1) The transfer is correctly submitted 
under § 62.15960; and 

(2) The transferor account includes 
each Hg allowance identified by serial 
number in the transfer. 

(b) A Hg allowance transfer that is 
submitted for recordation after the 
allowance transfer deadline for a control 
period and that includes any Hg 
allowances allocated for any control 
period before such allowance transfer 
deadline will not be recorded until after 
the Administrator completes the 
deductions under § 62.15954 for the 
control period immediately before such 
allowance transfer deadline. 

(c) Where a Hg allowance transfer 
submitted for recordation fails to meet 
the requirements of paragraph (a) of this 
section, the Administrator will not 
record such transfer. 


§62.15962 Notification. 

(a) Notification of recordation. Within 
5 business days of recordation of a Hg 
allowance transfer under § 62.15961, the 
Administrator will notify the Hg 
authorized account representatives of 
both the transferor and transferee 
accounts. 

(b) Notification of non-recordation. 
Within 10 business days of receipt of a 
Hg allowance transfer that fails to meet 
the requirements of § 62.15961(a), the 
Administrator will notify the Hg 
authorized account representatives of 
both accounts subject to the transfer of: 

(1) A decision not to record the 
transfer, and 

(2) The reasons for such non- 
recordation. 

(c) Nothing in this section shall 
preclude the submission of a Hg 
allowance transfer for recordation 
following notification of non- 
recordation. 


Monitoring and Reporting 


§62.15970 General requirements. 

The owners and operators, and to the 
extent applicable, the Hg designated 
representative, of a Hg Budget unit, 
shall comply with the monitoring, 
recordkeeping, and reporting 
requirements as provided in this 
section, §§ 62.15971 through 62.15975, 
and subpart I of part 75 of this chapter. 
For purposes of complying with such 
requirements, the definitions in 
§ 62.15902 and in § 72.2 of this chapter 
shall apply, and the terms ‘‘affected 
unit,” “designated representative,” and 
“continuous emission monitoring 
system”’ (or ““CEMS”’) in part 75 of this 


chapter shall be deemed to refer to the 
terms ‘Hg Budget unit,” ““Hg designated 
representative,” and “continuous 
emission monitoring system” (or 
“CEMS”’) respectively, as defined in 

§ 62.15902. The owner or operator ofa 
unit that,is not a Hg Budget unit but that 
is monitored under § 75.82(b)(2)(i) of 
this chapter shall comply with the same 
monitoring, recordkeeping, and 
reporting requirements as a Hg Budget 
unit. 

(a) Requirements for installation, 
certification, and data accounting. The 
owner or operator of each Hg Budget 
unit shall: 

(1) Install all monitoring systems 
required under this section and 
§§ 62.15971 through 62.15975 for 
monitoring Hg mass emissions and 
individual unit heat input (including all 
systems required to monitor Hg 
concentration, stack gas moisture 
content, stack gas flow rate, and CO2 or 
O2 concentration, as applicable, in 
accordance with §§ 75.81 and 75.82 of 
this chapter); 

(2) Successfully complete all 
certification tests required under 
§ 62.15971 and meet all other 
requirements of this section, 

§§ 62.15971 through 62.15975, and 
subpart I of part 75 of this chapter 
applicable to the monitoring systems 
under paragraph (a)(1) of this section; 
and 

(3) Record, report, and quality-assure 
the data from the monitoring systems 
under paragraph (a)(1) of this section. 

) Compliance deadlines. Except as 
provided in paragraph (e) of this 
section, the owner or operator shall 
meet the monitoring system certification 
and other requirements of paragraphs 
(a)(1) and (2) of this section on or before 
the following dates. The owner or 
operator shall record, report, and 
quality-assure the data from the 
monitoring systems under paragraph 
(a)(1) of this section on and after the 
following dates. 

(1) For the owner or operator of a Hg 
Budget unit that commences 
commercial operation before July 1, 
2008, by January 1, 2009. 

(2) For the owner or operator of a Hg 
Budget unit that commences 
commercial operation on or after July 1, 
2008, by the later of the following dates: 

(i) January 1, 2009; or 

(ii) 90 unit operating days or 180 
calendar days, whichever occurs first, 
after the date on which the unit 


commences commercial operation. 


(3) For the owner or operator of a Hg 
Budget unit for which construction of a 
new stack or flue or installation of add- 
on Hg emission controls, a flue gas 
desulfurization system, a selective 
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catalytic reduction system, or a compact 
hybrid particulate collector system is 
completed after the applicable deadline 
under paragraph (b)(1) or (2) of this 
section, by 90 unit operating days or 180 
calendar days, whichever occurs first, 
after the date on which emissions first 
exit to the atmosphere through the new 
stack or flue, add-on Hg emissions 
controls, flue gas desulfurization 
system, selective catalytic reduction 
system, or compact hybrid particulate 
collector system. 

(c) Reporting data. The owner or 
operator of a Hg Budget unit that does 
not meet the applicable compliance date 
set forth in paragraph (b) of this section 
for any monitoring system under 
paragraph (a)(1) of this section shall, for 
each such monitoring system, 
determine, record, and report maximum 
potential (or, as appropriate, minimum 
potential) values for Hg concentration, 
stack gas flow rate, stack gas moisture 
content, and any other parameters 
required to determine Hg mass 
emissions and heat input in accordance 
with § 75.80(g) of this chapter. 

(d) Prohibitions. 

(1) No owner or operator of a Hg 
Budget unit shall use any alternative 
monitoring system, alternative reference 
method, or any other alternative to any 
requirement of this section and 
§§ 62.15971 through 62.15974 without 
having obtained prior written approval 
in accordance with § 62.15975. 

(2) No owner or operator of a Hg 
Budget unit shall operate the unit so as 
to discharge, or allow to be discharged, 
Hg emissions to the atmosphere without 
accounting for all such emissions in 
accordance with the applicable 
provisions of this section, §§ 62.15971 
through 62.15975, and subpart I of part 
75 of this chapter. 

(3) No owner or operator of a Hg 
Budget unit shall disrupt the continuous 
emission monitoring system, any 
portion thereof, or any other approved 
emission monitoring method, and 
thereby avoid monitoring and recording 
Hg mass emissions discharged into the 
atmosphere or heat input, except for 
periods of recertification or periods 
when calibration, quality assurance 
testing, or maintenance is performed in 
accordance with the applicable 
provisions of this section, §§ 62.15971 
through 62.15975, and subpart I of part 
75 of this chapter. 

(4) No owner or operator of a Hg 
Budget unit shall retire or permanently 
discontinue use of the continuous 
emission monitoring system, any 
component thereof, or any other 
approved monitoring system under this 
section and §§ 62.15971 through 


62.15975, except under any one of the 
following circumstances: 

(i) During the period that the unit is 
covered by an exemption under 
§ 62.15905 that is in effect; 

(ii) The owner or operator is 
monitoring emissions from the unit with 
another certified monitoring system 
approved, in accordance with the 
applicable provisions of this section, 

§§ 62.15971 through 62.15975, and 
subpart I of part 75 of this chapter, by 
the Administrator for use at that unit 
that provides emission data for the same 
pollutant or parameter as the retired or 
discontinued monitoring system; or 

(iii) The Hg designated representative 
submits notification of the date of 
certification testing of a replacement 
monitoring system for the retired or 
discontinued monitoring system in 
accordance with § 62.15971(c)(3)(i). 

(e) Long-term cold storage. The owner 
or operator of a Hg Budget unit is 
subject to the applicable provisions of 
part 75 of this chapter concerning units 
in long-term cold storage. 


§62.15971 Initial certification and 
recertification procedures. 

(a) The owner or operator of a Hg 
Budget unit shall be exempt from the 
initial certification requirements of this 
section for a monitoring system under 
§ 62.15970(a)(1) if the following 
conditions are met: 

(1) The monitoring system has been 
previously certified in accordance with 
part 75 of this chapter; and 

(2) The applicable quality-assurance 
and quality-control requirements of 
§ 75.21 of this chapter and appendix B 
to part 75 of this chapter are fully met 
for the certified monitoring system 
described in paragraph (a)(1) of this 
section. 

(b) The recertification provisions of 
this section shall apply to a monitoring 
system under § 62.15970(a)(1) exempt 
from initial certification requirements 
under paragraph (a) of this section. 

(c) Except as provided in paragraph 
(a) of this section, the owner or operator 
of a Hg Budget unit shall comply with 
the following initial certification and 
recertification procedures for a 
continuous monitoring system (i.e., a 
continuous emission monitoring system 
and an excepted monitoring system 
(sorbent trap monitoring system) under 
§ 75.15) under § 62.15970(a)(1). The 
owner or operator of a unit that qualifies 
to use the Hg low mass emissions 
excepted monitoring methodology 
under § 75.81(b) of this chapter or that 
qualifies to use an alternative 
monitoring system under subpart E of 
part 75 of this chapter shall comply 


with the procedures in paragraph (d) or 
(e) of this section respectively. 

(1) Requirements for initia 
certification. The owner or operator 
shall ensure that each continuous 
monitoring system under 
§ 62.15970(a)(1) (including the 
automated data acquisition and 
handling system) successfully 
completes all of the initial certification 
testing required under § 75.20 of this 
chapter by the applicable deadline in 
§ 62.15970(b). In addition, whenever the 
owner or operator installs a monitoring 
system to meet the requirements of this 
subpart in a location where no such 
monitoring system was previously 
installed, initial certification in ~ 
accordance with § 75.20 of this chapter 
is required. 

(2) Requirements for recertification. 
Whenever the owner or operator makes 
a replacement, modification, or change 
in any certified continuous emission 
monitoring system, or an excepted 
monitoring system (sorbent trap 
monitoring system) under § 75.15, under 
§ 62.15970(a)(1) that may significantly 
affect the ability of the system to 
accurately measure or record Hg mass 
emissions or heat input rate or to meet 
the quality-assurance and quality- 
control requirements of § 75.21 of this 
chapter or appendix B to part 75 of this 
chapter, the owner or operator shall 
recertify the monitoring system in 
accordance with § 75.20(b) of this 
chapter. Furthermore, whenever the 
owner or operator makes a replacement, 


«modification, or change to the flue gas 


handling system or the unit’s operation 
that may significantly change the stack 
flow or concentration profile, the owner 
or operator shall recertify each 
continuous emission monitoring system, 
and each excepted monitoring system 
(sorbent trap monitoring system) under 
§ 75.15, whose accuracy is potentially 
affected by the change, in accordance 
with § 75.20(b) of this chapter. 
Examples of changes to a continuous 
emission monitoring system that require 
recertification include replacement of 
the analyzer, complete replacement of 
an existing continuous emission 
monitoring system, or change in 
location or orientation of the sampling 
probe or site. 

(3) Approval process for initial 
certification and recertification. 
Paragraphs (c)(3)(i) through (iv) of this 
section apply to both initial certification 
and recertification of a continuous 
monitoring system under 
§ 62.15970(a)(1). For recertifications, 
replace the words “certification” and 
“initial certification” with the word 
“recertification”, replace the word 
“certified” with the word “‘recertified’’, 


_... 
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and follow the procedures in 

§ 75.20(b)(5) of this chapter in lieu of 
the procedures in paragraph (c)(3)(v) of 
this section. 

(i) Notification of certification. The Hg 
designated representative shall submit 
to the Administrator and the 
appropriate EPA Regional Office written 
notice of the dates of certification 
testing, in accordance with § 62.15973. 

(ii) Certification application. The Hg 
designated representative shall submit 
to the Administrator a certification 
application for each monitoring system. 
A complete certification application 
shall include the information specified 
in § 75.63 of this chapter. 

(iii) Provisional certification date. The 
provisional certification date for a 
monitoring system shall be determined 
in accordance with § 75.20(a)(3) of this 
chapter. A provisionally certified 
monitoring system may be used under 
the Hg Budget Trading Program for a 
period not to exceed 120 days after 
receipt by the Administrator of the 
complete certification application for 
the monitoring system under paragraph 
(c)(3)(ii) of this section. Data measured 
and recorded by the provisionally 
certified monitoring system, in 
accordance with the requirements of 
part 75 of this chapter, will be 
considered valid quality-assured data 
(retroactive to the date and time of 
provisional certification), provided that 
the Administrator does not invalidate 
the provisional certification by issuing a 
notice of disapproval within 120 days of 
the date of receipt of the complete 
certification application by the 
Administrator. 

(iv) Certification application approval 
process. The Administrator will issue a 
written notice of approval or 
disapproval of the certification 
application to the owner or operator 
within 120 days of receipt of the 
complete certification application under 
paragraph (c)(3)(ii) of this section. In the 
event the Administrator does not issue 
such a notice within such 120-day 
period, each monitoring system that 
meets the applicable performance 
requirements of part 75 of this chapter 
and is included in the certification 
application will be deemed certified for 
use under the Hg Budget Trading 
Program. 

(A) Approval notice. If the 
certification application is complete and 
shows that each monitoring system 
meets the applicable performance 
requirements of part 75 of this chapter, 
then the Administrator will issue a 
written notice of approval of the 
certification application within 120 
days of receipt. 


(B) Incomplete application notice. If 
the certification application is not 
complete, then the Administrator will 
issue a written notice of incompleteness 
that sets a reasonable date by which the 
Hg designated representative must 
submit the additional information 
required to complete the certification 
application. If the Hg designated 
representative does not comply with the 
notice of incompleteness by the 
specified date, then the Administrator 
may issue a notice of disapproval under 
paragraph (c)(3)(iv)(C) of this section. 
The 120-day review period shall not 
begin before receipt of a complete 
certification application. 

(C) Disapproval notice. If the 
certification application shows that any 
monitoring system does not meet the 
performance requirements of part 75 of 
this chapter or if the certification 
application is incomplete and the 
requirement for disapproval under 
paragraph (c)(3)(iv)(B) of this section is 
met, then the Administrator will issue a 
written notice of disapproval of the 


certification application. Upon issuance - 


of such notice of disapproval, the 
provisional certification is invalidated 
by the Administrator and the data 
measured and recorded by each 
uncertified monitoring system shall not 
be considered valid quality-assured data 
beginning with the date and hour of 
provisional certification (as defined 
under § 75.20(a)(3) of this chapter). The 
owner or operator shall follow the 
procedures for loss of certification in 
paragraph (c)(3)(v) of this section for 
each monitoring system that is 


- disapproved for initial certification. 


(D) Audit decertification. The 
Administrator may issue a notice of 
disapproval of the certification status of 
a monitor in accordance with 
§ 62.15972(b). 

(v) Procedures for loss of certification. 
If the Administrator issues a notice of 
disapproval of a certification 
application under paragraph (c)(3)(iv)(C) 
of this section or a notice of disapproval 
of certification status under paragraph 
(c)(3)(iv)(D) of this section, then: 

(A) The owner or operator shall 
substitute the following values, for each 
disapproved monitoring system, for 
each hour of unit operation during the 
period of invalid data specified under 
§ 75.20(a)(4)(iii) or § 75.21(e) of this 
chapter and continuing until the 
applicable date and hour specified 
under § 75.20(a)(5)(i) of this chapter: 

(1) For a disapproved Hg pollutant 
concentration monitors and , 
disapproved flow monitor, respectively, 
the maximum potential concentration of 
Hg and the maximum potential flow 
rate, as defined in sections 2.1.7.1 and 


2.1.4.1 of appendix A to part 75 of this 
chapter. 

(2) For a disapproved moisture 
monitoring system and disapproved 
diluent gas monitoring system, 
respectively, the minimum potential 
moisture percentage and either the 
maximum potential CO2 concentration 
or the minimum potential O2 
concentration (as applicable), as defined 
in sections 2.1.5, 2.1.3.1, and 2.1.3.2 of 
appendix A to part 75 of this chapter. 

3) For a disapproved eek 
monitoring system (sorbent trap 
monitoring system) under § 75.15 and 
disapproved flow monitor, respectively, 
the maximum potential concentration of 
Hg and maximum potential flow rate, as 
defined in sections 2.1.7.1 and 2.1.4.1 of 
appendix A to part 75 of this chapter. 

B) The Hg designated representative 
shall submit a notification of 
certification retest dates and a new 
certification application in accordance 
with paragraphs (c)(3)(i) and (ii) of this 
section. 

(C) The owner or operator shall repeat 
all certification tests or other 
requirements that were failed by the 
monitoring system, as indicated in the 
Administrator’s notice of disapproval, 
no later than 30 unit operating days 
after the date of issuance of the notice 
of disapproval. 

(d) Initial certification and 
recertification procedures for units 
using the Hg low mass emission 
excepted methodology under § 75.81(b) 
of this chapter. The owner or operator 
of a unit qualified to use the Hg low 
mass emissions (HgLME) excepted 
methodology under § 75.81(b) of this 
chapter shall meet the applicable 
certification and recertification 
requirements in § 75.81(c) through (f) of 
this chapter. 

(e) Certification/recertification 
procedures for alternative monitoring 
systems. The Hg designated 
representative of each unit for which the 
owner or operator intends to use an 
alternative monitoring system approved 
by the Administrator under subpart E of 
part 75 of this chapter shall comply 
with the applicable notification and 
application procedures of § 75.20(f) of 
this chapter. 


§62.15972 Out of control periods. 

(a) Whenever any monitoring system 
fails to meet the quality-assurance and 
quality-control requirements or data 
validation requirements of part 75 of 
this chapter, data shall be substituted 
using the applicable missing data 
procedures in subpart D of part 75 of 
this chapter. 

(b) Audit decertification. Whenever 
both an audit of a monitoring system 
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and a review of the initial certification 
or recertification application reveal that 
any monitoring system should not have 
been certified or recertified because it 
did not meet a particular performance 
specification or other requirement under 
§ 62.15971 or the applicable provisions 
of part 75 of this chapter, both at the 
time of the initial certification or 
recertification application submission 
and at the time of the audit, the 
Administrator will issue a notice of 
disapproval of the certification status of 
such monitoring system. For the 
purposes of this paragraph, an audit 
shall be either a field audit or an audit 
of any information submitted to the 
permitting authority or the 
Administrator. By issuing the notice of 
disapproval, the Administrator revokes 
prospectively the certification status of 
the monitoring system. The data 
measured and recorded by the 
monitoring system shall not be 
considered valid quality-assured data 
from the date of issuance of the 
notification of the revoked certification 
status until the date and time that the 
owner or operator completes 
subsequently approved initial 
certification or recertification tests for 


- the monitoring system. The owner or 


operator shall follow the applicable 
initial certification or recertification 
procedures in § 62.15971 for each 
disapproved monitoring system. 


§62.15973 Notifications. 

The Hg designated representative for 
a Hg Budget unit shall submit written 
notice to the Administrator in 
accordance with § 75.61 of this chapter. 


§62.15974 Recordkeeping and reporting. 

(a) General provisions. The Hg 
designated representative shall comply 
with all recordkeeping and reporting 
requirements in this section, the 
applicable recordkeeping and reporting 
requirements of § 75.84 of this chapter, 
and the requirements of 
§ 62.15910(e)(1). 

(b) Monitoring plans. The owner or 
operator of a Hg Budget unit shall 
comply with requirements of § 75.84(e) 
of this chapter. 

(c) Certification applications. The Hg 
designated representative shall submit 
an application to the Administrator 
within 45 days after completing all 
initial certification or recertification 
tests required under § 62.15971, 
including the information required 
under § 75.63 of this chapter. 

(d) Quarterly reports. The Hg 
designated representative shall submit 
quarterly reports, as follows: 

(1) The Hg designated representative 
shall report the Hg mass emissions data 


and heat input data for the Hg Budget 
unit, in an electronic quarterly report in 
a format prescribed by the 
Administrator, for each calendar quarter 
beginning with: 

(i) For a unit that commences 
commercial operation before July 1, 
2008, the calendar quarter covering 
January 1, 2009 through March 31, 2009; 
or 

(ii) For a unit that commences 
commercial operation on or after July 1, 
2008, the calendar quarter 
corresponding to the earlier of the date 
of provisional certification or the 
applicable deadline for initial 
certification under § 62.15970(b), unless 
that quarter is the third or fourth quarter 
of 2008, in which case reporting shall 
commence in the quarter covering 
January 1, 2009 through March 31, 2009. 

(2) The Hg designated representative 
shall submit each quarterly report to the 
Administrator within 30 days following 
the end of the calendar quarter covered 
by the report. Quarterly reports shall be 
submitted in the manner specified in 
§ 75.84(f) of this chapter. 

(3) For Hg Budget units that are also 
subject to an Acid Rain emissions 
limitation or the CAIR NOx Annual 
Trading Program, CAIR SO> Trading 
Program, or CAIR NOx Ozone Season 
Trading Program, quarterly reports shall 
include the applicable data and 
information required by subparts F 


through H of part 75 of this chapter as 


applicable, in addition to the Hg mass 
emission data, heat input data, and 
other information required by this 
section, §§ 62.15970 through 62.15973, 
and § 62.15975. 

(e) Compliance certification. The Hg 
designated representative shall submit 
to the Administrator a compliance 
certification (in a format prescribed by 
the Administrator) in support of each 
quarterly report based on reasonable 
inquiry of those persons with primary 
responsibility for ensuring that all of the 
unit’s emissions are correctly and fully 
monitored. The certification shall state 
that: 

(1) The monitoring data submitted 
were recorded in accordance with the 
applicable requirements by this section, 
§§ 62.15970 through 62.15973, 

§ 62.15975, and part 75 of this chapter, 
including the quality assurance 
procedures and specifications; and 

(2) For a unit with add-on Hg 
emission controls, a flue gas 
desulfurization system, a selective 
catalytic reduction system, or a compact 
hybrid particulate collector system and 
for all hours where Hg data are 
substituted in accordance with 
§ 75.34(a)(1) of this chapter, 


(i)(A) The Hg add-on emission 
controls, flue gas desulfurization 
system, selective catalytic reduction 
system, or compact hybrid particulate 
collector system were operating within 
the range of parameters listed in the 
quality assurance/quality control 


_ program under appendix B to part 75 of 


this chapter, or ; 

(B) With regard to a flue gas 
desulfurization system or a selective 
catalytic reduction system, quality- 
assured SO? emission data recorded in | 
accordance with part 75 of this chapter 
document that the flue gas 
desulfurization system was operating 
properly or quality-assured NOx 
emission data recorded in accordance 
with part 75 of this chapter document 
that the selective catalytic reduction 
system was operating properly, as 
applicable, and 

(ii) The substitute data values do not 
systematically underestimate Hg 
emissions. 


§62.15975 Petitions. 


The Hg designated representative of a 
Hg Budget unit may submit a petition 
under § 75.66 of this chapter to the 
Administrator requesting approval to 
apply an alternative to any requirement 
of §§ 62.15970 through 62.15974. 
Application of an alternative to any 
requirement of §§ 62.15970 through 
62.15974 is in accordance with this 
section and §§ 62.15970 through 
62.15974 only to the extent that the 
petition is approved in writing by the 
Administrator, in consultation with the 
permitting authority. 


Appendix A to Subpart LLL of Part 
62—-States With Approved State 
Allocation Methodology 


The following States have a State 
allocation methodology under 
§ 52.24(h)(9) of this chapter approved by 
the Administrator and providing for 
allocation of Hg allowances by the 
permitting authority under 
§ 62.15943(a): 

[Reserved] 


PART 72—PERMITS REGULATION 


33. The authority citation for part 72 
continues to read as follows: 


Authority: 42 U.S.C. 7601 and 7651, et seq. 


§72.22 [Amended] 


34. Section 72.22 is amended as 
follows: 

a. In paragraph (b), by revising the 
words “an action, representation, or 
failure to act” to read ‘‘a representation, 
action, inaction, or submission”; and 

b. Removing paragraph (e). 
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PART 78—APPEAL PROCEDURES 


35. The authority citation for part 78 
is revised to read as follows: 


Authority: 42 U.S.C. 7401, 7403, 7410, 
7411, 7426, 7601, and 7651, et seq. 


36. Section 78.1 is amended as 
follows: 

a. In paragraph (a)(1), revising the 
words “under part 72” to read ‘‘under 
subpart HHHH of part 60 of this chapter 
or State regulations approved under 
§ 60.24(h)(6) of this chapter, subpart 


LLL of part 62 of this chapter, parts 72”; 


and 
b. Adding new paragraphs (b)(13) and 
(b)(14) to read as follows: 


§78.1 Purpose and scope. 


* * * * * 


(13) Under subpart HHHH of part 60 
of this chapter, 

(i) The decision on the allocation of 
Hg allowances under §§ 60.4140 
through 60.4142 of this chapter. 

(ii) The decision on the deduction of 
Hg allowances, and the adjustment of 


the information in a submission and the’ 


decision on the deduction or transfer of 
Hg allowances based on the information 
as adjusted, under § 60.4154 of this 
chapter; 

(iii) The correction of an error in a Hg 
Allowance Tracking System account 
under § 60.4156 of this chapter; 

(iv) The decision on the transfer of Hg 
allowances under § 60.4161 of this 
chapter; 

(v) The finalization of control period 
emissions data, including retroactive 
adjustment based on audit; 

(vi) The approval or disapproval of a 
petition under § 60.4175 of this chapter. 
(14) Under subpart LLL of part 62 of 

this chapter, 


(i) The decision on the allocation of 
Hg allowances under §§ 62.15940 
through 62.15942 of part 62 of this 


chapter. 


(ii) The decision on the deduction of. 
Hg allowances, and the adjustment of 
the information in a submission and the 
decision on the deduction or transfer of 
Hg allowances based on the information 
as adjusted, under § 62.15954 of this 
chapter; 

(iii) The correction of an error in a Hg 
Allowance Tracking System account 
under § 62.15956 of this chapter; 

(iv) The decision on the transfer of Hg 
allowances under § 62.15961; 

(v) The finalization of control period 
emissions data, including retroactive 
adjustment based on audit; 

(vi) The approval or disapproval of a 
petition under § 62.15975 of this 
chapter. 


* * * * * 
37. Section 78.3 is amended as 


follows: 
a. By adding new paragraphs (a)(10), 


~ (a)(11), (d)(11), and (d)(12); 


_ b. In paragraph (b)(3)(i), by adding the 
words ‘‘or the Hg designated 
representative or Hg authorized account 
representative under paragraph (a)(10) 
or (11) of this section (unless the Hg © 
designated representative or Hg 
authorized account representative is the 
petitioner) after the words “(unless the 


. CAIR designated representative or CAIR 


authorized account representative is the 
petitioner)”; 

c. In paragraph (d)(3), by adding the 
words “‘or a certificate of representation 
submitted by a Hg designated 
representative or an application of a 
general account submitted by a Hg 
authorized account representative under 
subpart HHHH of part 60 of this chapter 
or subpart LLL of part 62 of this 
chapter” after the words “subparts 


AAAA through III of part 96 of this 
chapter, or under part 97 of this 
chapter”: 


§78.3 Petition for administrative review 
and request for evidentiary hearing. 


(a) * * * 


(10) The following persons may 
petition for administrative review of a 
decision of the Administrator that is 
made under subpart HHHH of-part 60 of 
this chapter and that is appealable 
under § 78.1(a): 

(i) The Hg designated representative 
for a unit or source, or the Hg 
authorized account representative for 
any Hg Allowance Tracking System 
account, covered by the decision; or 

(ii) Any interested person. 

(11) The following persons may 
petition for administrative review of a 
decision of the Administrator that is 
made under subpart LLL of part 62 and 
that is appealable under § 78.1(a): 

(i) The Hg designated representative 
for a unit or source, or the Hg 
authorized account representative for 
any Hg Allowance Tracking System 
account, covered by the decision; or 

(ii) Any interested person. 

* * * * * 
(d) 

(11) Any provision or requirement of 
subpart HHHH of part 60 of this chapter, 
including the standard requirements 
under § 60.4106 of this chapter and any 
emission monitoring or reporting 
requirements. 

(12) Any provision or requirement of 
subpart LLL of part 62 of this chapter, 
including the standard requirements 
under § 97.206 of this chapter and any 
emission monitoring or reporting 
requirements. 


[FR Doc. E6—21573 Filed 12-21-06; 8:45 am] 
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NATIONAL CREDIT UNION 
ADMINISTRATION 


12 CFR Part 708a 

RIN 3133-AD16 
Conversion of Insured Credit Unions to 
Mutual Savings Banks 


AGENCY: National Credit Union 
Administration. 
ACTION: Final rule. 


SUMMARY: The National Credit Union 
Administration (NCUA) is issuing final 
revisions to its rules regarding the | 
conversion of insured credit unions to 
mutual savings banks or mutual savings 
associations. The final rule improves the 
_ information available to members and 
the board of directors as they consider 
a possible conversion. The final rule 
includes revised disclosures, revised 
voting procedures, procedures to 
facilitate communications among 
members, and procedures for members . 
to provide their comments to directors 
before the credit union board votes on 

a conversion plan. 

DATES: This rule is effective January 22, 
2007. 

FOR FURTHER INFORMATION CONTACT: 
Moisette Green and Paul Peterson, Staff 
Attorneys, Division of Operations, 
Office of General Counsel, at the 
National Credit Union Administration, 
1775 Duke Street, Alexandria, Virginia 
22314-3428 or telephone: (703) 518— 
6540. 


SUPPLEMENTARY INFORMATION: 
A. Background 


Under the Federal Credit Union Act 
federally insured credit union 
(credai unm.0..) may convert to a mutual 
savings banx or savings association in 
mutual form (collectively referred to as 
MSBs). 12 U.S.C. 1785(b)(2). NCUA has 
regulations on the conversion process. 
12 CFR part 708a. In June 2006, the 
NCUA Board published proposed 
amendments to part 708a in the Federal 
Register for a 60-day public comment 
period. 71 FR 36946 (June 28, 2006). 

As stated in the preamble to the 
proposal, the conversion from a credit 
union charter to a bank charter is a 
fundamental shift. The decision to 
convert belongs to the members. To 
make this decision, members must be 
fully informed as to the reasons for the 
conversion and have time to consider 
the advantages and disadvantages of 
conversion. They should also have an 
opportunity to communicate their views 
to the credit union’s directors and to 
communicate with other members about 
the proposed conversion. NCUA 


believes the current conversion process 
can be improved in these areas. 

Briefly summarized, the proposal: 

e Required a converting credit union 
to give advance notice to members that 
the board intends to vote on a 
conversion proposal and established . 
procedures for members to share their 
views with directors before they adopt 
the proposal. 

e Clarified that credit union directors 
may vote in favor of a conversion 
proposal only if they have determined 
the conversion is in the best interests of 
the members and required the board of 
directors to submit a certification to 
NCUA of its support for the conversion 
proposal and plan. 

e Simplified the boxed disclosures 
that a credit union must provide to its 
members. 

e Changed the current requirement 
for delivery of the boxed disclosures 
(i.e., with all written communications to 
members) to require that the disclosures 
need only be delivered with the 90-, 60- 
and 30-day member notices. 

e Provided for the form of the 
member ballot and that the ballot must 
be sent only with the 30-day notice. 

e Required the board of directors to 
set a voting record date not less than 
one hundred twenty days before the 
board notifies the members it is 
considering adopting a conversion 
proposal. 

e Required that, after the board has 
approved an MSB conversion proposal 
and upon the request of a member, a 
credit union must disseminate 
information from that requestor to other 
members at the requestor’s expense. 

¢ Stated that members of federal 
credit unions (FCUs) may request and 
be granted access to the books and 
records of a converting credit union 
under the same terms and conditions 
that a state-chartered for-profit 
corporation in the state in which the 
FCU is located must grant access to its 
shareholders. 

e Required the Regional Director to 
make a determination to approve or 
disapprove the methods and procedures 
for the membership vote within thirty 
calendar days of the receipt of the 
certification of the member vote and 
permitted a credit union dissatisfied 
with the determination to appeal to the 
NCUA Board. 

e Required a credit union to complete 
a conversion within one year of NCUA’s 
approval of the methods and procedures 
of the vote. 

¢ Modified the voting guidelines to 
include information on the use of voting 
incentives such as raffles. 

NCUA received 52 comment letters on 
the proposal from a variety of sources, 


including credit unions, credit union 
trade associations, bank trade 
associations, and individuals and 
entities associated with the conversion 
process. The final rule retains most of 
the proposed rule as described above 
but does include some changes in 
response to comments. For purposes of 
this preamble, the comments are 
divided into three categories: general 
comments on NCUA’s rulemaking 
authority, comments addressed to 
particular sections of the rule, and other 
comments. The preamble addresses 
each of these categories in turn. 


B. Legal Authority for the Rulemaking 


The FCUA grants the NCUA Board 
broad, general rulemaking authority 
over federal and federally-insured state- 
chartered credit unions: 

Powers of the Board and 
Administration personnel.—(a) The 
Board may prescribe rules and 
regulations for the administration of [the 
FCUA] (including, but not by way of 
limitation, the merger, consolidation, 
and dissolution of corporations 
organized under this chapter) * * *. 

12 U.S.C. 1766(a). The FCUA contains 
numerous provisions governing credit 
union activities, including 
reorganizations and charter conversions. 
See, e.g., 12 U.S.C. 1771 and 1785. 
Section 1785, in particular, addresses 
the conversion of credit unions to 
MSBs, including specific voting and 
notice requirements and limitations on 
benefits for directors and management. 
Section 1785 also charges NCUA with 
oversight of the membership vote: 


Oversight of member vote. The member 
vote concerning charter conversion under 
this paragraph shall be administered by the 
Administration, and shall be verified by the 
Federal or State regulatory agency that would 
have jurisdiction over the institution after the 
conversion. If either the Administration or 
that regulatory agency disapproves of the 


methods by which the member vote was 


taken or procedures applicable to the 
member vote; the member vote shall be taken 
again, as directed by the Administration or 
the agency. 


12 U.S.C. 1785(b)(2)(G)(ii). The FCUA 
also-gives the NCUA Board specific 


rulemaking authority over credit union 


conversions to MSBs as follows: 


(G) Consistent rules. (i) In general. Not later 
than 6 months after the date of enactment of 
the Credit Union Membership Access Act the 
Administration shall promulgate final rules 
applicable to charter conversions described 
in this paragraph that are consistent with 
rules promulgated by other financial 
regulators, including the Office of Thrift 
Supervision and the Office of the 
Comptroller of the Currency. The rules 
required by this clause shall provide that 
charter conversion by an insured credit 
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union shall be subject to regulation that is no 
more or less restrictive than that applicable 
to charter conversions by other financial 
institutions. 


12 U.S.C. 1785(b)(2)(G)(ii). The key 
rulemaking provisions, added by the 
Credit Union Membership Access Act 
(CUMAA) in 1998, are twofold. First, 
NCUA’s rules must be “consistent with 
rules promulgated by other financial 
regulators, including the Office of Thrift 
Supervision and the Office of the 
Comptroller of the Currency;”’ and, 
second, NCUA’s rules must be ‘“‘no more 
or less restrictive than [those rules] 
applicable to charter conversions by 
other financial institutions.” Id. 

In the preamble to the proposed rule, 
the NCUA Board addressed NCUA’s 
statutory rulemaking authority. 71 FR 
36946, 36947—49 (June 28, 2006). The 
Board noted that, due to differences in 
the structure of different financial 
institutions and differences in the 
statutes that enable charter conversions, 
it would not be possible for NCUA to 
adopt conversion rules that were 
identical to those of all other financial 
regulators and, therefore, that Congress 
could not have intended such a result. 
After analyzing the FCUA enabling 
legislation at some length, the Board 
reached several conclusions about its 
statutory authority. The first conclusion, 
interpreting the FCUA’s requirement 
that NCUA’s rules be ‘“‘consistent with 


- rules promulgated by other financial 


regulators” was: 


NCUA’s rules applicable to conversion 
from credit unions to MSBs should be 
compatible with the rules, if any, that govern 
conversions to new banking entities. In other 
words, a credit union that wishes to convert 
to a federally-chartered MSB (‘““FMSB’’) 
should not encounter insurmountable 
contradictions between NCUA’s rules - 
governing conversions to FMSBs and the 
existing Office of Thrift Supervision (‘““OTS’’) 
and Federal Deposit Insurance Corporation 
(“FDIC”) rules governing the same * * *. 
Likewise, if a credit union wishes to convert 
to a state-chartered MSB, NCUA’s rules 
should be compatible with the state 
regulator’s rules, if any, governing the same 
conversion. 


Id. at 36948. The Board next turned to 
the FCUA’s “no more or less restrictive” 
requirement and, after demonstrating 
that this ‘‘no more or less restrictive” 
phrase could not mean “identical,” 
analyzed the phrase in terms of its 
constituent pieces, that is, the meanings 
of “no * * * less restrictive” and “no 


* * * more restrictive.” The Board 
concluded that ‘‘no * * * less 
restrictive than [those] applicable to 
charter conversions by other financial 
institutions” meant: 


[T]hat when NCUA is aware of a particular 
federal or state law that confines the choices 
or action of a converting institution, NCUA 
should consider if that restriction makes 
sense for a converting credit union in light 
of the underlying principles that inform 
NCUA’s and other regulator’s rulemakings 


. 


Id. at 36948. The Board then 
concluded the requirement that NCUA’s 


- rules be “‘no more * * * restrictive than 


[those] applicable to charter conversions 
by other financial institutions’ meant 
that: 


[NCUA’s] rule, taken in its entirety, should 
not confine a converting credit union’s 
actions or choices more significantly than the 
rules of other financial regulators, taken in 
their entirety, confine the actions or choices 
of the converting institutions they regulate. 


Id. at 36949. 

As discussed above, the FCUA 
language “no * * * less restrictive than 
the rules governing charter conversions 
by other financial institutions” instructs 
NCUA to consider particular, 
procedural elements in other conversion 


rules and determine if those provisions 


make sense for a converting credit union 
in light of the underlying principles that 
inform NCUA’s and other regulator’s 
rulemakings. NCUA has discretion to . 
adopt particular procedural provisions 
used by other regulators, or not adopt 


. them, or establish new procedural 


provisions depending on whether those 
provisions make sense for credit unions 
and their members. The particular 
regulatory provisions considered by 
NCUA for this rulemaking, and their 
utility, are discussed in the preamble to 
the proposed rule. 71 FR 36946, 36949— 
60 (June 28, 2006). 

The FCUA limits NCUA’s discretion 
to adopt particular regulatory provisions 
through its requirement that NCUA’s 
rule also be “no * * * more restrictive 
than the rules governing charter 
conversions by other financial 
institutions,” meaning that NCUA’s rule 
should not, when taken in its entirety, 
constrain a converting credit union’s 
action or choice more significantly than - 
the rules of other financial regulators 
taken in their entirety. Accordingly, 
NCUA compared its final rule to the 
charter conversion rules of other 


regulators, including, in particular, to 
the following conversion rules of * 
OCC and the OTS: 

e OCC rules governing the conversion 
of state banks to national banks. 

e OTS rules governing the conversion 
of state mutual savings banks to federal 
mutual savings banks; and 

e OTS rules governing the conversion 
of mutual savings banks to stock banks, 
including state to federal charter 
conversions. 

NCUA believes these particular rules 
are appropriate for comparison to 
NCUA’s rule because they have 
procedural protections that ensure 
informed decision making and that 
protect the interests of the relevant 
stakeholders.! These rules place various 
requirements on a converting financial 
institution, including: 

e Director voting; 

e Director certifications; 

e Stakeholder voting and procedures; 

e Disclosures; 

e Public notice, comment, and 
meetings; 

Obtaining legal opinions; * 

e Procedures for communication 
among stakeholders using the resources 
of the converting institution, including 
proxy solicitations and other 
communication measures; and 

e Regulatory compliance provisions, 
such as applications for insurance 
coverage, Community Reinvestment Act 
(CRA) compliance, and Qualified Thrift 
Lender Test (QTL) compliance. 

The following chart summarizes those 
elements of each rule, including 
NCUA’s final rule, that confine the 
converting institution’s actions or 
choice: 


1 The relevant decision makers do vary among 
these conversion situations. In NCUA’s rulemaking, 
directors and stakeholders (i.e., the members) make 
substantive decisions about the conversion, and 
NCUA, the regulator, administers the member vote 
and approves the methods and procedures of the 
vote. The conversion of state MSBs to federal MSBs 
and the associated OTS rule involve the directors 
and the regulator as the substantive decision 
makers. For the conversion of a state bank to a 
national bank and the conversion of mutual savings 
banks to stock banks and the associated OCC and 
OTS rules, the decision makers are the directors, 
stakeholders, and regulators. Despite the variance in 
the decision makers among these NCUA, OTS, and 
OCC conversion situations, in all cases the 
applicable rules and the requirements placed on the 
converting institution by the rules ensure the 
decision makers make an informed decision. 
Accordingly, these OTS and OCC rules are 
appropriate precedent for NCUA’s rule. 
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NCUA (CU to MSB) 


OCC (state bank to 
national bank) 


OTS (state/federal MSB 
to 
federal stock bank) 


OTS (state MSB to fed- 
eral MSB) 


Requires director approval of conver- 
_ Sion plan. 
Requires director certifications 


Yes 


Yes 


Requires legal or other third party 
opinions. 


May require a regulator examination 

May require a regulator meeting 

Publication of notice of intent to con- 
vert. 


May require a public meeting or 
hearing. 
Requires stakeholder approval 


No 


Methods and proce- 
dures only. 
No 


No 


Yes 


Yes, member-to-director 
No 


Yes. Two-thirds vote 


Yes 
Yes 


Yes 


Sets a minimum level of stakeholder 


Requires general disclosures to 
stakeholders or public. 

Requires specific disclosures to 
stakeholders. 


Provides a process for communica- 

tion among stakeholders. 

Restricts date of record for stake- 
holder voting purposes. 

Provides deadline for completing 
conversion. 

Can add additional requirements on 
converting institution through poli- 
cies incorporated into regulation. 

Other significant requirements 


No. Simple majority of 
those who actually 
vote. 

Yes 


Yes. At least 51% of all 
voting stock must ap- 
prove. 

Yes 


Yes 


No 


Yes 


Yes 


No 


Yes. 18 months 


No 


Yes. Six months 


Yes 


No 


Yes, e.g., business plan, 
subsidiaries, non-con- 
forming assets, in- 


| Yes 


Yes. Majority of total 
outstanding votes 
must approve. 

Yes 


Not currently, but may 
require (see, for ex- 
ample, OTS TB 58). 

Yes (two different meth- 
ods). 


Yes. 24 months 


Yes 


Yes, e.g., detailed con- 
version plan, business 
plan. 


Yes. 


Yes. 
Yes. 


Yes. 
No. 

Yes. 
Yes. 


Yes, public. 
Yes. 


Yes. 
No. 
No. 
No. 


N/A. 
Yes. 24 months. 


Yes. 


Yes, e.g., business plan, 
CRA. 


sider compensation. 


After comparing NCUA’s final rule to 
these OCC and OTS rules, the Board 
believes NCUA’s final rule, taken in its 
entirety, does not confine a converting 
credit union’s actions or choice more 
than these OCC and OTS rules taken in 
their entirety. Accordingly, NCUA’s 
final rule is “no more or less restrictive 
than the rules governing charter 
conversions by other financial 
institutions.” 12 U.S.C. 1785(b)(2)(G)(i). 

Several commenters suggested NCUA 
lacked legal authority for its proposed 
revisions to part 708a. Some of these 
commenters focused on the NCUA’s 
reliance on particular provisions in the 
regulations of other regulators, 
including state regulations. These 
commenters made the following 


arguments: 


2 OCC regulations applicable to the OCC 
conversions include 12 CFR part 5, § 5.24(d) and 
the incorporated Comptroller’s Licensing Manual. 
OTS regulations generally applicable to mutual-to- 
stock conversions include 12 CFR part 516, 

§§ 543.1, 543.8 through 543.14, 544.1 through 
544.5, and the incorporated OTS Form AC. OTS 
regulations generally applicable to the conversion 
of a state MSB to a federal MSB include 12 CFR 
parts 516 and 563b and the incorporated §§ 420 and 
430 of the OTS Applications Handbook. 


e The FCUA requires NCUA to look 
only to thé rules of other federal 
regulators, not state regulators, for 
precedent; 

e The FCUA does not permit NCUA 
to consider the rules of non-bank 
financial regulators (e.g., the Securities 
and Exchange Commission or the Farm 
Credit Administration) as precedent; 

e The FCUA requires NCUA to look 
only to the conversion regulations 
governing the loss of a converting 
institution, not the gain of a converting 
institution; and 

e The FCUA prohibits NCUA from 
referring to the rules surrounding 
mutual-to-stock conversions as 
precedent because stock conversions are 
amendments to an existing charter, not 
charter conversions. 

The Board does not find any support 
for these limitations in the text of the 
FCUA. The phrase “including the Office 
of Thrift Supervision and the Office of 
the Comptroller of the Currency (OCC)’’ 
modifies the phrase ‘‘other financial 
regulators” and is not a limitation. The 
word “including” references the OTS 
and the OCC by way of example and 
does not limit NCUA to considering 


only the rules of the OTS or OCC, or 
only the rules of federal regulators or 
banking regulators, or only the rules 
applicable to the loss, but not the gain, 
of a converting institution. Likewise, the 
plain language of the phrases ‘‘other 
financial institutions” or “other ~ 
financial regulators” does not limit 
NCUA as suggested by these 
commenters. Further, the plain language 
of the statute does not direct NCUA to 
consider only the conversion 
regulations governing the loss of a 
converting institution. As discussed in 
the preamble of the proposed rule, there 
is no legislative history for these FCUA 
provisions, and so there is nothing in 
the legislative history that would 
support such narrow interpretations. 
See 71 FR 36946, 36947 fn.3 (June 28, 
2006). 

Despite the absence of anything in the 
FCUA or legislative history that suggests 
NCUA should restrict its search for 
precedent as described above, some 
commenters argue that, because NCUA 
is regulating the conversion of an 
institution that is leaving NCUA’s 
jurisdiction, it should look only to OTS 
and OCC rules that govern conversions 
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where the OTS or OCC is also losing a 
regulated institution. The Board 
carefully considered this argument and 
concluded that reliance on these types 
of OTS and OCC rules as precedent 
would be inappropriate. 

The Board frst considered the 
conversion of a federal MSB to a state 
MSB. The OTS has rules applicable to 
this process, and the OTS would, in 
most of these cases, be losing regulatory 
authority over the converted institution 
to a state regulator. The OTS does not 
impose any significant procedural 
requirements on these conversions, 
which is understandable because there 
is no shift in ownership interests or 
rights when one MSB converts into 
another MSB. The NCUA Board 
believes, however, that the conversion 
from a credit union to an MSB is 
different because it involves a 
diminution of ownership rights. Some 
key differences between credit union 
and MSB membership are: 

e FCU members exert control over the 
affairs of the institution through their 
voting power, not delegable by proxy. 
12 U.S.C. 1760. MSB members not only 
can delegate their votes by proxy, but 
they can give them up forever in the 
form of running proxies. OTS staff has 
stated that ‘‘[t]he use of these proxies, 
coupled with the management’s control 
over meetings of a mutual savings 
institution, attenuates the influence that 
depositors may have.” 3 
. © FCU members have the right to one- 

member, one-vote. MSBs, for the most 
part, give greater voting power to 
depositors with larger deposits.* 

e The net worth of a credit union 
belongs to its members, and they may 
recognize it in a variety of ways, 
including lower loan rates and higher 
savings rates than banks (See 71 FR 
36946, 36953 (June 28, 2006)) and the 
special dividends paid by many credit 
unions. See, e.g. Loan Growth, Excess 
Capital Play Huge Role in Dividend 
Payouts, Credit Union Times, January 4, 
2006, at p. 1. 

e¢ Ownership is measured not only in 
terms of possible rewards, but also in 
terms of the assumption of risk—and 
credit unions and MSBs are different in 
this regard as well. Dividends on FCU 
shares are not a contractual right, as is 
interest on a bank certificate of deposit, 


3D. Smith and J. Underwood, Memorandum: 
Mutual Savings Associations and Conversion to 
Stock Form, p. 17 (Office of Thrift Supervision, 
Business Transactions Division, May 1997)(OTS 
Conversion Memorandum). 

4 Some credit unions converting to MSBs have 
announced that they intend to maintain the one- 
member, one-vote method of voting. Even so, NCUA 
believes that, with the use of running proxies, the 
directors of an MSB could easily change the MSB’s 
charter to establish account balance voting. 


but may only be paid if the FCU has 
sufficient retained earnings. 12 U.S.C. 
1763; NCUA OGC Legal Opinion 96— 
0917 (January 22, 1997), located at 
http://www.ncua.gov. In the event of a 
credit union liquidation, unsecured 
creditors have priority over members to 
the extent of the members’ uninsured 
shares,12 CFR 709.5(b)(5) and (6), 
unlike bank depositors who take equally 
with unsecured creditors to the extent of 
uninsured deposits. See, e.g., 12 CFR 
360.3(a)(6). 

e As discussed below, credit union 
directors have a fiduciary duty to act in 
the best interests of credit union 
members. While MSB directors have a 
fiduciary duty to act in the best interests 
of the institution, there is no apparent 
duty to act in the best interests of the 
MSB members, at least for federal 
MSBs.° The shift in fiduciary duty when 
a credit union converts to an MSB, and 
the associated loss of focus on the 
members, diminishes the member’s 
ownership rights. 

The diminution in ownership 
interests when a credit union converts 
to an MSB make this conversion 
fundamentally different than an MSB to 
MSB conversion. Credit union members 
need the procedural protections 
afforded by NCUA’s rule, while MSB 
members need little or no protection 
when converting from one form of MSB 
to another. Accordingly, the NCUA does 
not believe the particular OTS rules 
associated with conversions from a 
federal MSB to a state MSB are 
appropriate precedent for NCUA’s rule. 

The Board also considered the OCC 
process for converting a national bank to 
a state bank, where the OCC loses 
jurisdiction over the converted bank. 
Two provisions in OCC regulations and 
federal law work in tandem to provide 
significant protection to the ownership 


5 The Home Owners’ Loan Act does not describe 
any duty to act in the best interests of a federal 
MSB’s member-depositors. 12 U.S.C. §§ 1461 et seq. 
OTS regulations refer only to the director’s duty to 
act in the best interests of the institution. See 12 
CFR 563.200 (Conflicts of Interest) and 563.201 
(Corporate Opportunities). The OTS Thrift 
Activities Handbook makes numerous references to 


‘the fiduciary duties of MSB directors, but none of 


these state a duty is owed to the members. One state 
case refers to a director’s fiduciary duty to the 
members of a state-chartered MSB. Appeal of 
Concerned Corporators of the Portsmouth Savings 
Bank, 525 A.2d 671 (N.H. 1987). OTS staff, in 
reviewing the Portsmouth case, stated “the court’s 
decision was based primarily upon the fact that the 
depositors” rights in this transaction were 
specifically provided for in the savings bank’s 
charter, a special charter granted by the state 
legislature in 1823. Since charters of most savings 
institutions, including those of federal mutual 
institutions, do not have the unique provisions of 
the New Hampshire savings bank’s charter, the 
Portsmouth decision is of limited precedential 
value.” OTS Conversion Memorandum, supra note 
3, at 23. 


interests of the converting bank’s 
stockholders. First, the conversion 
requires the approval of two-thirds of all 
the outstanding stock. 12 CFR 5.24(e); 
12 U.S.C. 214a. Second, those 
stockholders who dissent to the 
conversion have the right to an 
appraisal and a cash payment in 
exchange for their ownership interests. 
12 CFR 5.24(e); 12 U.S.C. 214c. 
Together, these two provisions ensure 
that no conversion takes place unless a 
significant majority of the ownership 


_ interests support conversion and also 


that minority ownership interests are 
protected through the right to cash out 
their ownership interests. NCUA, 
however, cannot adopt a similar 
approach to protect the ownership 
interests of credit union members. The 
FCUA establishes the voting threshold 
for MSB conversions as “the affirmative 
vote of the majority of the members of 
the insured credit union who vote on 
the proposal.” 12 U.S.C. 1785(b)(2)(B). 
This FCUA provision not only does not 
protect the members in the manner a 
supermajority would, it hypothetically 
would allow the directors of a credit 
union to convert it to an MSB even if 
only a handful of members approve. 
Accordingly, NCUA does not believe the 
OCC process for converting national 
banks to state banks is appropriate 
precedent for NCUA’s rulemaking. The 
better approach is to ensure that, 
through the various notice, disclosure, 
and communication channels in this 
final rule, the directors and members 
will make a careful and informed 
conversion decision. The approach in 
this final rule is similar to the approach 
taken by the OTS and OCC in other 
charter conversions, such as the OTS 
mutual-to-stock charter conversion 
rules, the OTS state MSB to federal MSB 
conversion rules, and the OCC state . 
bank to national bank conversion rules 
discussed above. 


The Board disagrees with commenters 
who state OTS rules governing mutual- 
to-stock conversions are not relevant to 
NCUA’s rulemaking because these are 
not “charter” conversions. These 
commenters state that, because the OTS 
may technically amend the existing 
charter when a federal mutual bank 
converts to a federal stock bank, and not 
issue a new charter, it is not a charter 
conversion. First, NCUA notes that the 
FCUA does not define the term charter 
conversion, and that NCUA has 
significant discretion to define and 
interpret the FCUA, both in general and 
in terms of its specific authority to 
administer the conversion vote as 
discussed above. In the Board’s view, a 
mutual-to-stock conversion is a de facto 
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charter conversion because the mutual- 
to-stock conversion results in a 
fundamental restructuring of ownership 
‘interests and, usually, a wholesale 
change in owners. The Board also notes 
that OTS rules on mutual-to-stock 
conversions cover not only federal-to- 
federal stock conversions, but also state- 
to-federal stock conversions. 12 CFR 
563b.430. In a state-to-federal stock 
conversion, OTS will not amend the 
state charter, but will issue a new 
federal charter. In both form and 
substance, this is a charter conversion. 

Accordingly, NCUA is satisfied that 
the proposed rule, and this final rule as 
adopted, are well within the rulemaking 
authority provided by Congress to 
NCUA. 


C. Section by Section Analysis 
708a.1 Definitions 


The current § 708a.1 contains | 
definitions for the terms credit union, 
mutual savings bank, savings 
association, federal banking agencies, 
and senior management official. The 
proposal added a definition for “clear 
and conspicuous,” meaning “‘text that is 
in bold type in a font at least as large 
as that used for headings, but in no 
event smaller than 12 point.” The 
proposal also added a definition for 
“regional director”’ to clarify that, for 
natural person credit unions, it means 
the NCUA director for the region where 
the credit union’s main office is located 
and, for corporate credit unions, it 
means the Director, NCUA Office of 
Corporate Credit Unions. 

One commenter thought the use of 
bold text at least as large as that used 
for headings but in any event no smaller 
than 12 point would not necessarily be 
clear and conspicuous. This commenter 
recommended a definition of ‘“‘clear and 
conspicuous” like NCUA uses for its 
privacy rules at 12 CFR 716(3)(b). 
Another commenter stated that NCUA 
should define what it means by 
headings. 

Upon consideration of these 


- comments, the Board has modified the 


definition of clear and conspicuous to 
mean “text in bold type in a font size 

at least one size larger than any other 
text used in the document (exclusive of 
headings), but in no event smaller than 
12 point.”’ The Board believes that this 
definition will be easier for converting 
credit unions to apply, particularly if 
there are multiple headings with 
different font sizes, while ensuring 
members notice the information. The — 
Board notes that if the document 
contains multiple passages that must be 
clear and conspicuous all these passages 
would be the same font size. 


708a.2 Authority to Convert 


The current § 708a.2 recites the 
authority of a federally insured credit 
union to convert to a mutual savings 
bank or savings association as provided 
in the FCUA. The proposed § 708a.2 
maintained this same recitation. NCUA 
received no public comments on this 
section, and the section is adopted as 
proposed. 


708a.3 Board of Directors’ Approval 
and Members’ Opportunity to Comment 


The current § 708a.3 provides the 
board of directors must approve a 
conversion proposal by a majority vote 
and set a date for a member vote. 
Members must approve the proposal by 
the affirmative vote of those members 
who vote on the proposal. 

The proposed rule retained the same 
requirement for a board vote on the 
conversion proposal but clarified that 
directors may vote in favor of a 
conversion proposal only if they have 
determined that the conversion is in the 
best interests of the members. The 
proposal also contained a new 
requirement for advance notice to 
members of the board’s intent to 
consider a conversion proposal. The 
board must publish a notice in a local 
area newspaper and on the credit 
union’s Web site, as well as post a 
notice in the credit union’s offices, no 
later than 30 days before the directors 
meeting. Directors must consider the 
comments before voting on the 
conversion proposal. The proposal also 
required that, if the credit union 
maintains a Web site, the credit union 
must post any comments received on its 
Web site. 


The Fiduciary Duty of the Board of 
Directors (Public Comments) 


Proposed § 708a.3(c) required the 
directors adopting a conversion | 
proposal to determine that the 
conversion is in the best interests of the 
members. A related provision in 
proposed § 708a.5 required directors to 
certify to NCUA that the conversion is 
in the best interests of the members. 
NCUA received many comments on this 
issue of the fiduciary duty of the board 
of directors to its members. 

One commenter felt the fiduciary duty 
of the board of directors to act in the 
best interests of members was self- 
evident and needed no reference in the 
rule. 

One commenter asked NCUA to 
clarify that its interpretation of fiduciary 
duty, that the officers and management 

st act in the best interests of the 
members, is not a departure from 
traditional interpretations of fiduciary 


duty. This commenter believes the 
directors’ deciding to act in the best 
interests of members is part of deciding 
whether the conversion is in the best 
interests of the institution. 

One commenter noted the concept of 
fiduciary duty is discussed only in the 
preamble to the proposed rule, and the 
rule itself should state the credit union 
officials have fiduciary duties and 
should define fiduciary duty as ‘‘[a] 
legal obligation directors and senior 
management have in their capacity as 
officials of the credit union to place the 
interests of the credit union’s 
membership ahead of their own 
personal financial interests.” This 
commenter felt the proposed voting 
guidelines should be further expanded 
to include a discussion of the 
obligations of credit union officials to 
act with due care and prudence, with 
loyalty to the membership, and in good 
faith. 


Another commenter suggested NCUA 
include guidance to directors on how 
this determination is to be made. This 
commenter gave an example: If a credit 
union is seeking to convert in order to 
increase its member business lending 
activity, how has the board assessed 
whether members are interested in 
obtaining more loans of this nature? 

One commenter suggested the rule 
require a board to obtain an opinion 
from an unbiased third party to validate 
the directors’ determination that a 
conversion was in the members’ best 
interests. Another suggested the board 
should obtain an opinion from counsel 
that discusses the board’s compliance 
with applicable legal requirements. This 
commenter thought the opinion should 
be made available to members upon 
request. 

One commenter expressed concern 
that, in some states, the officials of a 
state-chartered credit union may not 
have a fiduciary duty that runs to the 
members of the credit union, citing Save 
Columbia CU Committee v. Columbia 
Community Credit Union, 139 P.3d 386 
(2006). 


- The Fiduciary Duty of the Board of 


Directors (Discussion) 


The FCUA has numerous references 
to the duty to act in the best interests 
of the credit union’s members, 
including: 

¢ The NCUA Board may act to 
remove or prohibit any institution- 
affiliated party at a federally-insured 
credit union if that action meets certain 
requirements, including that the 
‘interests of the insured credit union’s 
members have been or could be 
prejudiced.” 12 U.S.C. 1787(g)(1)(B). 
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e Credit unions applying for federal 
account insurance must agree to 
maintain such special reserves as the 
NCUA Board may require “‘for 
protecting the interests of the 
members.” 12 U.S.C. 1781(b)(6). 

e The NCUA Board must review the 
application of any individual to become 
a director or senior manager at a newly 
chartered or troubled federally-insured 
credit union, and disapprove that 
application, if acceptance of the 
applicant would not be in the best 
interests of the depositors (members). 12 
U.S.C. 1790a. 

e When acting as the conservator or 
liquidating agent of a federally-insured 
credit union, the NCUA Board may take 
any action it determines is in the best 
interests of the credit union’s account 
holders (members). 12 U.S.C. 
1787(b)(2)(J)(2). 

e A voluntary liquidation of an FCU 
must be in the best interests of the 
members. 12 U.S.C. 1766(b)(2). 

Most of these FCUA provisions on the 
duty to act in the best interests of the 
members refer specifically to the NCUA 
Board. A closer look at how the cited 
provisions function, however, connects 
them to the directors. Specifically, the 
best interests of the members will 
dictate the Board’s actions when 
removing or prohibiting a director, 
approving the appointment of a director, 
operating a conserved credit union in 
the role of the board of directors, and 
reviewing the propriety of a board of 
directors’ decision to pursue a voluntary 
liquidation. If the best interests of the 
members standard guides the conduct of 
the Board, it must also guide the 
conduct of directors. 

NCUA believes it is important for the 
directors of every credit union to 
understand the duty to act in the best 
interests of the members. It is 
particularly important, however, that 
the directors recognize this duty and act 
upon it when considering a proposal to 
convert a credit union to a bank. 

First, there is a financial incentive, as 
discussed in the preamble of the 
proposed rule, for the directors of a 
converting institution to put their own 
personal financial interests ahead of the 
interests of their members. 71 FR 
369546, 36953—56 (June 28, 2006). 

Second, there may be a tendency by 
directors of a converting credit union to 
focus solely on the projected growth of 
the converting institution and acquiring 
new customers and not to focus, as the 
best interests of the members standard 
suggests, on the financial services 
existing members want and how the 
conversion will affect the quality, rates, 
and fees associated with these services. 
NCUA’s boxed disclosure on the relative 


rates at banks and credit unions is 
relevant to this issue, and converting 
credit unions should be able to explain 
how and why their institution will be 
different than the average bank in this 
regard. 

ird, as discussed previously, a 
conversion to an MSB dilutes the 
ownership interests of the members. 
Further, if the MSB subsequently 
converts to a stock bank, as about ninety 
percent of converting credit unions 
ultimately do, the vast majority of the 
former credit union members will likely 
not subscribe to the stock offering.® 
This, in turn, either deprives former 
credit union owners of any ownership 
interest, or, in the case of a mutual 
holding company structure, creates a 
competing minority stock ownership 
class that can, and does, result in benefit 
to the minority stockholders at the 
members’ expense.” 

Some converting credit unions, and 
law firms that advise them, have written 
NCUA suggesting that, because credit 
union members cannot force a 
distribution of credit union assets, or 
transfer or pledge their interest in the 
credit union for value, the members. 


_ have little or no real ownership interest 


in the credit union. This view ignores 
the fiduciary duty that credit union 
directors owe to their members. The 
duty owed by credit union directors is 
analogous to the duty owed by a trustee 
to the beneficiaries of a trust. In a 
typical family trust, the trustees have 
discretion in the management and 
distribution of the trust assets. Many 
family trusts also have provisions 
forbidding the beneficiaries from 
pledging, selling, or otherwise 
alienating their interests in the trust. 
The inclusion of these provisions in the 
trust agreement, however, does not 
result in any loss or diminution of the 
beneficiaries’ ownership interest in the 
trust. On the contrary, any trustee who 
might manage trust assets other than in 


6 There is significant anecdotal information 
supporting the conclusion that member 
participation in IPOs is extremely low. “Long-time 
members of IGA FCU were mostly left out of the 
money when IGA became the first credit union © 
convert to sell stock * * * [Flewer than 5% of the 
22,200 members of the credit union shared in the 
profits from the sale of the institution.” Credit 
Union Journal, November 13, 2000, p. 1. “All who 
had their subscriptions filled were depositors-but 
only 5% of all depositors subscribed.”’ FDIC 
Review, Mutual-to-Stock Conversions of State 
Nonmember Savings Banks, 59 FR 30357, 30359 
(June 13, 1994). And, in just the past few months, 
“about 3,500 depositors at ViewPoint Bank, the 
former Community Credit Union, subscribed to [the 
IPO] * * * The 3,500 members represent 1.56% of 
the [CU’s] 223,000 members * * *.” Credit Union 
Times, October 4, 2006, at www.cutimes.com. 

7 FDIC Review of Mutual-to-Stock Conversions of 
State Nonmember Savings Banks, 59 FR 30357, 
30363 (June 13, 1994). 


the interest of the beneficiaries, 
including using the trust assets for his 
or her own personal gain or attempting 
to take personal ownership of trust 
assets, would be guilty of a gross breach 
of fiduciary duty. 

All these factors make it imperative 
that the board of directors of a 
converting credit union understand they 
must act in the best interests of their 
members. A conversion from a credit 
union to a bank should only take place 
after the board has completed its due 
diligence, including consideration of the 
above factors, and an informed 
membership has approved the 
conversion. Directors should question 
the assertion of any consultant that 
minimizes the ownership rights of 
members or their fiduciary duty to 
members. 

NCUA believes this delineation of a 
board’s fiduciary responsibility to 
members restates existing law without 
change or modification. In the normal 
course of business when a board acts in 
the bests interests of the credit union it 
is also furthering the interests of the 
members. But the duty to act in the best 
interests of members is primary, and, if 


_ there is any divergence or conflict 


between the interests of the institution 
and the interests of members, the latter 
takes precedence.® 

The Board has considered the views 
of commenters who believe the rule 
should provide additional information 
on the fiduciary duty standard and how 
compliance with that standard is 
measured in the conversion context. 
The Board offers the following 
additional guidance. 

The Board believes that members 
want their depository institution to 
provide the types of financial services 
that they need. They want those services 
to be convenient and of high quality. 
And they want those services to be 
provided at a good price, meaning good 
rates and low fees. Accordingly, when 
directors consider a conversion to the 
bank they should, as part of their due 
diligence and in consonance with the 
duty to act in the best interests of the 
members, answer the following 
questions: What financial services do 
the majority of my members want? How 
do I know this? Can the institution best 
provide these services to its members as 
a credit union or a bank? If the credit 
union converts to a bank, how will that 
affect the rates and fees that the 


8 One situation in which the best interests of the 
institution and the members may diverge is the 
possible voluntary liquidation of a healthy credit 
union. The FCUA provides that the decision to 
undertake a voluntary liquidation is determined by 
the best interests of the members and not the best 
interests of the institution. 12 U.S.C. 1766(b)(2). 
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institution charges the members for 
these services? And if the credit union 
converts to a bank, will it be able to 
offer members (now customers) 
something in the way of services or 
value that existing banks in the area are 
not offering? 

Mere assertions that a charter change 
is needed to facilitate growth are not, by 
themselves, sufficient to establish that 
the change is in the best interests of the 
members.? While post-conversion 
growth may possibly result in profits 
and dividends payable to the bank’s 
future stockholders, it does not 
necessarily follow that the credit 
union’s members also benefit.1° 
Accordingly, if the directors rely on 

owth as a reason for conversion, they 
should establish specifically how 
accelerated growth will benefit the 
members in terms of providing services 
the members want, higher quality 
services, and better pricing on those 
services. 

This guidance is provided by way of 
example and is not intended to be all 
inclusive of a director’s due diligence. 
The nature of the due diligence required 
may vary somewhat from credit union 
to credit union depending on each 
credit union’s particular circumstances. 

NCUA has also carefully considered 
the decision of the Washington state 
appellate court in Save Columbia CU 
Committee v. Columbia Community 
Credit Union, 139 P.3d 386 (Wash. Ct. 
App. 2006) (Save Columbia) and how it 
affects the proposed certification 
requirement. One of the issues 
considered by the court in Save 
Columbia was if members of the 
Columbia Community Credit Union, a 
state-chartered credit union, had 
standing to bring a breach of fiduciary 
duty claim against the directors. In 
reversing the trial court, the appellate 
court ruled that the Committee (i.e., the 
members) had no private action to sue 
for a breach of fiduciary duty and that 
such duty must be enforced by the state 
regulator. While NCUA does not 
necessarily agree with the holding or 
reasoning of the state court, any 
inference that the directors owed no 
duty to the members of the credit union 
was dicta and not necessary to the 

‘holding. NCUA also believes it unlikely 
that under Washington state law, or the 


°The only time that growth, by itself, would be 
sufficient to justify a charter change would be in the 
highly unusual case where the credit union cannot 
survive as a credit union and so the continued 
existence of the institution requires a charter 
change. 

10 As discussed above, supra note 7 and 
associated discussion, historic data suggests only a 
tiny fraction of the credit union’s members will 
become future stockholders. 


laws of any other state, the directors of 
a state-chartered credit union owe no 
fiduciary duty to their members. 

The Save Columbia court did not 
consider how the FCUA might apply to 
the facts in that case. When a state- 
chartered credit union applies for, and 
receives, federal account insurance, it is 
bound by those portions of the FCUA 
applicable to federally-insured credit . 
unions. 12 U.S.C. 1781 et seq. (Title II). 
Four of the five FCUA citations to the 
duty to act in the best interests of 
members are found in Title II of the 
FCUA and so are applicable to all 
federally-insured credit unions, 
including state charters. Accordingly, 
the FCUA imposes a duty to act in the 
best interests of the members on the 
directors of all federally-insured state- 
chartered credit unions regardless of 
whether state law also imposes such a 


duty. 
Advance Notice (Comments) 


Most commenters supported the 
advance notice requirement, and some 
commenters suggested additional ways 
a credit union should provide the 
advance notice, including the use of 
statement stuffers, newsletters, and e- 
mails or a notice on the quarterly 
periodic statement preceding the 
meeting. Many commenters felt a credit 
union should be required to send an 
advance notice directly to members, 
either by mail or e-mail. One commenter 
believed that, in addition to the advance 
notice, the portion of the directors’ 
meeting on the conversion proposal 
should be open to the membership or, 
alternatively, the directors should be 
required to hold a town hall style 
meeting immediately after they adopted 
the conversion plan. Another 
commenter made a similar suggestion 
but suggested the meeting be a special 
meeting of the members. 

One commenter suggested the rule 
require 60 days notice instead of 30 
days; another suggested 120 days. These 
commenters believe the additional time 
would allow for better communications 
between members and directors without 
adversely affecting the conversion 
process. 

Several commenters objected to the 
advance notice requirement. Some did 
not think NCUA had the authority to 
require advance notice, stating variously 
that the FCUA limited the notices to 
members to three and that a fourth 
notice violated this limitation or that the 
advance notice was contrary to the 
FCUA provision that a proposal to 
convert “shall first be approved * * * 
by a majority of the directors.” Other 
objections to the advance notice 
included statements that it would: 


¢ Not provide meaningful 
information to credit union members or 
a credit union’s board of directors; 

e Fuel the spread of misinformation; 

e Generate submissions only from 
dissenters and those would lack value 
because they would be based on 
incomplete information about the 
proposal; 

e Interject member participation at a 
very early stage in a manner unlike most 
other corporate governance situations; 

e Constitute a member vote before the 
board vote; 

e Lead to an ill-informed director 
vote based on limited input; 

e Undermine the authority of the 
board of directors because the members 
elect their board of directors to study 
and make all types of business decisions 
on behalf of the members; 

e Be costly and burdensome for the 
credit union; 

e Impair the ability of a board to act 
quickly and decisively on a conversion 
proposal; and , 

e Discourage candid and informed 
discussion among the directors. 

Some commenters stated the credit - 
union should not have to post views of 
nonmembers on its Web site. One 
commenter suggested NCUA should 
provide additional guidance on posting 
of member comments, including 
whether the comments must be put in 
a particular order; how long the 
comments must remain on the Web site; 
whether a credit union has the right to 
respond to comments and in what 
manner it may respond; whether the 
credit union is responsible for any 
misinformation in the postings; and 
whether there are any privacy concerns 
that must be addressed when posting 
member comments. 


Advance Notice (Discussion) 


NCUA does not believe the language 
of the FCUA prohibits an advance 
notice requirement. The 90-, 60-, and 
30-day notice requirements enumerated 
in the FCUA are not exclusive, and, in 
any event, relate only to the notice of 
the member vote and so are different 
than the proposed advance notice of a 
directors meeting to adopt a conversion 
proposal. The advance notice is also not 
an approval requirement, so that the 
notice requirement does not contravene 
the FCUA provision that the conversion 
proposal must first be approved by the 
board of directors. 

As stated in the preamble to the 
proposed rule, NCUA intends the 
advance notice requirement to facilitate — 
the flow of information between 
members and directors. NCUA does not 
believe information provided by a 
member to directors undermines the 
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_ directors’ authority, discourages candid 
discussion among the directors, or 
otherwise impedes their ability to make 
an appropriate and timely decision. 
Directors should welcome member 
input and are free to consider any 
particular member’s point of view and 
reject it. Directors are also free to obtain 
additional information from their 
members, beyond the input received as 
a result of the advance notice, by using 
member surveys, questionnaires, or 
other collection techniques. 

NCUA has, however, reconsidered the 
proposal to require posting of the 
member’s comments on the credit 
union’s Web site. The intent of the 
advance notice is to inform members 

_ that a credit union is considering a 
conversion and to facilitate member- 
director contact, not member-member 
contact, in the period of time preceding 
the directors’ decision on the 
conversion proposal. As noted by some 
commenters, posting member comments 
does not directly further the stated 
purposes of the advance notice, and the 
posting does impose some burden on 


the converting credit union in 
determining the propriety of particular 
postings. Accordingly, the final rule 
does not require the converting credit 
union to publicize comments received 
before the adoption of a conversion 
proposal. As discussed below, this final 
rule does include other procedures to 
facilitate member-to-member contact in 
the period of time following the 
directors’ adoption of a conversion 
proposal. 

NCUA also considered alternatives 
suggested by commenters for 
communicating the advance notice to 
the members. NCUA believes its 
proposal for publication and posting in 
the credit union’s branch offices and on 
its Web site minimizes the burden on 
the credit union while ensuring that 
members have a reasonable chance to 
learn of the proposal and provide input 
to directors. One commenter suggested 
that the rule be clarified to require the 
advance notice be posted in the lobby of 
a converting credit union. NCUA agrees 
with this clarification and has made the 
suggested change to the final rule. 


Converting credit unions are, of course, 
free to use additional methods of 
communicating, including mailings, 
statement stuffers, newsletters, and e- 
mails. 


Accordingly, and except as described 


above, NCUA adopts § 708a.3 as 
proposed. 


708a.4 Disclosures and 
Communications to Members 


Section 708a.4 of the current rule, 
entitled Voting procedures, provides for 
a member vote on the conversion at a 
special meeting or by mail and describes 
the notices that must be provided to 
members 90, 60, and 30 days before the 
vote. It prescribes certain information 
and disclosures that must be in the 
notices. It also requires the vote must be 
by secret ballot and conducted by an 
independent entity. 

The proposal contained several 
changes to § 708a.4. It modified the 
mandatory boxed disclosures the board 
of directors must give to members once 
the board has approved a proposal to 
convert to read: 


to provide the following disclosures: 


IMPORTANT REGULATORY DISCLOSURE ABOUT YOUR VOTE 
The National Credit Union Administration, the federal government agency that supervises credit unions, requires [insert name of credit union] 


1. LOSS OF CREDIT UNION MEMBERSHIP. A vote “FOR” the proposed conversion means your credit union will become a mutual savings 
bank. A vote “AGAINST” the proposed conversion means your credit union will remain a credit union. 

2. RATES ON LOANS AND SAVINGS. If your credit union converts to a bank, you may experience changes in your loan and savings rates. 
Available historic data indicates that, for most loan products, credit unions on average charge lower rates than banks. For most savings 
products, credit unions on average pay higher rates than banks. 

3. POTENTIAL PROFITS BY OFFICERS AND DIRECTORS. Conversion to a mutual savings bank is often the first step in a two-step process 
to convert to a stock-issuing bank or holding company structure. In such a scenario, the officers and directors of the institution often profit by 
obtaining stock in excess of that available to other members. 


The proposal required that these 
boxed disclosures be sent only with the 
three written notices and not with all 
written communications as under the 
current rule. The proposal also 
established procedures for members to 
share their views with other members 
during the 90-day notice period 
preceding the membership vote. The 
proposal further stated that the ballot 
must be sent only with the 30-day 
notice and may not contain any 
information other than a statement of 
the proposition being voted on, a short 
statement of the board’s 
recommendation, and voting 
instructions. 


Proposed Boxed Disclosure #1 (Loss of 
Credit Union Membership) 


Most commenters supported the 
disclosure as written. These 
commenters thought members need to 
know precisely what a FOR vote and an 
AGAINST vote mean. 

Some commenters thought the title 
line, ‘““LOSS OF CREDIT UNION 


MEMBERSHIP,” was unnecessarily 
negative and should be changed or 
eliminated. The Board disagrees that 
there is anything negative about the 
title. In every conversion, the converting 
credit union will emphasize why it 
wants to convert including what it 
perceives are the positive aspects of the 
conversion. Nothing in NCUA’s rule 
prohibits such statements, as long as 
they are accurate and not deceptive. 12 
CFR 740.2. 


A few commenters also suggested that 
this proposed box disclosure on the 
effect of a “FOR” vote might be 
misinterpreted by a member as 
indicating that the member’s vote, by 
itself, would determine the outcome of 
the vote. To clarify this, the final rule 
amends this disclosure to read: 


1. LOSS OF CREDIT UNION 
MEMBERSHIP. A vote ‘“‘FOR” the 
proposed conversion means you want 
your credit union to become a mutual 
savings bank. A vote “AGAINST” the 
proposed conversion means you want 


your credit union to remain a credit 
union. 


Proposed Boxed Disclosure #2 (Rates on 
Loans and Savings) 


Most commenters strongly supported 
this disclosure. These commenters 
thought this disclosure highlighted a 
fundamental difference between banks 
and credit unions. Some of these 
commenters stated credit unions 
generally charge fewer and smaller fees 
than banks and recommended the 
disclosure should also address 
differences in fees. One such commenter 
suggested that, if NCUA did not have 
data on the fees banks and credit unions 
charge, it should commission a study. 
One commenter suggested that, in 
addition to the discussion of historic 
averages, the boxed disclosure should 
include actual examples of specific rate 
disparities. One commenter noted that, 
in addition to the data and studies cited 
by NCUA in the preamble to the 
proposed rule, a study by University of 
North Carolina Economist William 
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Jackson, entitled The Benefits of Credit 
Unions to North Carolina Consumers of 
Financial Services, also supports this 
disclosure. 

Several commenters thought the 
proposed boxed disclosure was 
misleading. One thought it implies rates 
on existing loans and deposits 
established by contract could be 
changed post-conversion. Another 
commenter thought the proposed 
language was not representative of the 
actual transaction being voted on: “the 
conversion to a mutual savings bank.” 

A few commenters objected to the 
disclosure because credit unions do not 
always have more favorable rates than 
banks. One commenter objected to the 
disclosure because it implies a credit 
union’s current pricing is more 
attractive than the competition and its 
future pricing will be less attractive than 
the competition. This commenter also 
stated that, in a free market economy, 
the marketplace determines pricing, and 
that requiring this disclosure suggests 
otherwise. 

One commenter dismissed the 
method by which NCUA uses the 
economic data, stating that it focused on 
one particular year (2002-2003) and 
particular data points rather than a more 
extensive and complete analysis 
including regional and market 
differences, market trends, and a full 
spectrum of products and services. 

None of the commenters disputed the 
accuracy of the data supporting the 
disclosure. Contrary to the comments 
above, the data did not focus on one 
particular year or point in time, but 
covered three separate years of rates for 
thousands of banks and credit unions. 
The data were clear that for most loan 
and savings products credit union rates 
are, on average, significantly better than 
banks. While this is not true of all 
products surveyed, what is true is that 
for no particular product was the 
average bank rate significantly better 
than the credit union rate. The boxed 
disclosure makes no statement about 
particular credit union rates, only 
average rates. Also, in this disclosure 
the generic word “bank” is more 
appropriate than the phrase “mutual 
savings bank.” The disclosure is true of 
all banks, including both mutual and 
stock banks—and most converting credit 
unions convert to mutual banks and 
then to stock banks. Accordingly, the 
Board has determined the disclosure is 
not misleading. 

NCUA requested data from 
DATATRAC on credit unions that had 
previously converted to banks, but 
DATATRAC had only incomplete data 
on them. NCUA also asked, in the 
preamble to the proposed rule, for 


comments on the rates at converted 
credit unions. NCUA received no 


_ comments responsive to this request. 


This lack of data on converted credit 
unions, however, is not critical. Looking 
at just the small number of previous 
credit union to bank conversions could, 
if one or more of the new banks ran 
promotional rates, skew the real effect of 
the conversion on rates. NCUA believes 
that averaging rates over a large number 
of banks and credit unions is the best 
way to remove the effects of occasional 
promotional rates. NCUA also has no 
reason to believe that the average rates 
at banks that were formerly credit 
unions will be different than banks that 
have always been banks, particularly 
with the passage of time following the 
conversion. 

Accordingly, the Board does not 
believe this disclosure, as proposed, was 
misleading in any way, and the final 
rule adopts this disclosure as 
proposed.'! The Board would also like. 
to address a few of the other comments 
related to this disclosure. 

First, the Board disagrees with the 
commenters who stated that the 
“marketplace” dictates the prices of 
loan and savings products, implying 
that credit unions and banks have no 
control over prices because prices are 
predetermined solely by external market 
forces. Clearly, depository institutions 
have some control over their prices, 
since competing depositories in a given 
market area can and do offer different 
prices for the same product. While 
external forces play a part in 
determining prices, internal factors such 
as how much of the product the 
depository wishes to sell and what 
margin it desires also play a part in 
setting prices. In particular, the cost of 
offering a product, including expenses, 
figures into the profit margin calculation 
and the pricing determination. Credit 
unions may also offer better prices than 
banks because lower loan rates and 
higher savings rates return value 
directly to the credit union’s member- 
owners while, at least for stock banks 
and mutual holding companies, the 


11 NCUA compared average rates for banks and 
credit unions for 20 savings and loan products over 
a three-year period. Recently, the General 
Accounting Office (GAO) completed a similar 
comparison of average bank and credit union rates 
for 15 savings and loan products over a five year 
period. The NCUA and GAO reached the same 
conclusion that, while there was virtually no 
difference between banks and credit unions in 
mortgage rates, the data “‘indicate(s) that credit 
unions offer more favorable rates on average than 
similarly sized banks for a number of savings 
products and consumer loans.” Greater 
Transparency Needed on Who Credit Unions Serve 
and on Senior Executive Compensation 
Arrangements, U.S. General Accounting Office 
Report GAO-07-239, p. 57. 


bank may seek higher margins through 
higher pricing to benefit the bank’s 
stockholders. 

NCUA does not intend for these 
disclosures on savings and loan rates to 
keep a converting credit union from 
providing its views on the rate issue. On 
the contrary, NCUA wants members and 
directors to think about and discuss this 
issue, and for the directors to fully: 
explain why their bank, after 
conversion, will differ from the average 
bank. In this regard, one commenter 
who objected to the proposed disclosure 
as bad policy gave the following 
reasons: 

e The studies cited by NCUA do not 
compare the rates for converted credit 
unions pre-conversion and post- 
conversion, and the growth rates for 
converted credit unions are much © 
higher after conversion than before 
conversion; and 

¢ The NCUA makes comparisons 
using products, such as 60-month 
certificates of deposit (CDs), that 
typically do not compose a large 
proportion of a mutual bank’s balance 
sheet.12 

This comment raises important issues. 
If the converted credit union will charge 
less favorable rates to its members as a 
result of its growth, the Board questions 
how the conversion is in the best 
interests of the members or how 
members benefit from the growth, 
particularly if the bank converts to stock 
and the vast majority of members do not 
become stockholders, as historic data 
indicates. Also, if the converting credit 
union plans to reduce the availability of 
its term savings products after 
conversion, it should tell its members 
and explain why the members do not 
need the product. If the converting 
credit union plans to offer a 60-month 
CD, but at lower rates as is suggested by 
the average historic data, it should tell 
its members that as well. 


Proposed Boxed Disclosures (Potential 
Profits by Officers and Directors) 


Most commenters supported the 
proposed disclosure. One suggested an 
“actual, worst-case” example be 
provided. One suggested NCUA replace 
the word “often” in the phrase ‘“‘often 
the first step in a two-step process to 
convert to a stock-issuing bank or 
holding company structure” with an 
actual percentage based on historical 
data. 


12 NCUA does not know if this comment about 
the proportion of a bank’s balance sheet devoted to © 
certificates of deposit is accurate. The DATATRAC 
data analyzed by NCUA included thousands of 
banks offering 60-month CDs. For example, the 
DATATRAC data for year-end 2005 included 60- 
month CD rates offered by 4,824 banks. 
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The NCUA Board does not believe an 
example is appropriate. In addition, the 
use of an actual historical percentage 
would quickly become out of date as a 
result of future conversions. 

Several commenters objected to the 
proposed boxed disclosure and stated 
variously: 

¢ The disclosure is speculative 
because the stock conversion may not 
take place and NCUA should not 
assume it will; 

¢ The disclosure is misleading and 
inflammatory; 

e OTS regulations ensure that 
officials are not enriched at the expense 
_ of depositors; 

¢ NCUA does not have authority to 
require disclosures about transactions 
outside of its jurisdiction; 

e The disclosure suggests 
unreasonably that stock option and 
stock benefit plans are unfair and 
unethical; and 

e The disclosure is not balanced and 
should include statements about the 
benefits of such stock plans. : 

As discussed in the preamble to the 
proposed rule, a credit union that 
converts to an MSB converts to a stock 
bank almost ninety percent of the 
time.13 An event that occurs about 
ninety percent of the time is not 
speculative. In addition, no commenter 
challenged the accuracy of the past 
insider benefits as discussed in the 
preamble.’* Accordingly, the Board 
does not believe the proposed box 
disclosure is inaccurate or misleading. 
Additionally, if a credit union does not 
plan to convert to stock, it is free to tell 
its members. Of course, it may change 
its mind after conversion to a mutual, 
and credit union members should be 
aware that a converting credit union 
still could convert to stock. 

OTS regulations do not purport to 
ensure that officials are not enriched, 
and the disclosure does not suggest that 
stock plans are unfair or unethical. As 
discussed above, credit union directors 
have a fiduciary duty to their members 
and so should inform their members 


1371 FR 36946, 36954 (June 28, 2006). 

14 The preamble to the proposed rule also 
contains a discussion of what management and 
officials at former credit unions obtained in stock 
and other benefits as a result of the stock 
conversion. Id. at 36954. Since the proposed rule 
was issued for comment, Viewpoint Bank, another 
former credit union, has converted to stock inside 
a mutual holding company structure. Based on the 
Viewpoint prospectus and other publicly available 
information, it appears that senior officials at 
Viewpoint made more than $1 million in profits on 
the IPO pop. The bank also set aside $13.9 million 
in free stock for its employees in the Employee 
Stock Ownership Plan, and intends to set aside 
another $7.8 million in free stock for senior officials 
in its restricted stock plan and another $3.1 million 
in stock for senior officials in its stock option plan. 


when they might acquire ownership 
interests that otherwise belong to their 
members. 

NCUA is not the only financial 
regulator to have recognized the benefits 
that officials gain in a stock conversion 
or to raise issues concerning conflicts of 
interest and fiduciary duties. In 1994, 
the Board of Directors of the Federal 
Deposit Insurance Corporation (FDIC) 
ordered the publication of a review, 
authored by several senior members of 
the FDIC staff, of mutual-to-stock 
conversions by state nonmember 
banks.15 This FDIC review stated that 
the mutual-to-stock conversion process 
was “fundamentally flawed.”’ The 
review noted that the mutual-to-stock 
conversion process was designed to 
recapitalize struggling thrifts, not 
healthy ones, and that when a healthy 
thrift converted it typically resulted in 
a jump, or “pop,” in the value of the 
stock at the initial public offering (IPO). 
The review then observed that the vast 
majority of member-depositors do not 
subscribe to and obtain the benefit of 
the IPO because of lack of knowledge, 
lack of resources, or both. As a result, 
the review stated, professional 
depositors and insiders obtain large 
ownership interests in the value of the 
IPO and the institution’s stock. The 
FDIC review stated, “[wJe believe that 
for individuals who control the 
conversion transaction to lay any claim, 
in their capacity as managers and 
trustees, to a portion of the value being 
transferred creates a conflict of 
interest.”’16 

The NCUA Board feels it important to 
also respond to suggestions that this 
boxed disclosure, or any of the boxed 
disclosures, lack balance. The FCUA 
requires membership approval of the 
conversion, and so the credit union has 
an incentive to advocate for conversion. 
In every conversion reviewed by NCUA, 
the converting credit union has set forth 


15 Review of Mutual-to-Stock Conversions of State 
Nonmember Savings Banks, 59 FR 30357, 30362- 
63 (June 14, 1994). 

16 Id. at 30361. The FDIC review proposed a 
solution that involved issuing stock purchase rights 
to stakeholders, including depositors. The 
stakeholder rights would be valued, in the 
aggregate, at the amount of capital the bank needed, 
and if the IPO produced additional capital, those 
stakeholders who had not exercised their stock 
purchase rights would be given the excess capital. 
Following publication of the review, the FDIC was 
inundated with more than 1000 comments from the 
banking industry. Five months later, the FDIC 


.dropped its proposal with the statement that “‘[alny 


fundamental re-design of the conversion process 
should involve the appropriate legislative bodies, 
Congress or State legislatures.” 59 FR 61233, 61235 
(November 30, 1994). These issues of a large IPO 
pop, tiny participation by member-depositors, and 
windfalls to senior officials, remain today. See 
supra notes 5 and 10 and the accompanying text on 
the recent IPO of Viewpoint Bank. 


its reasons supporting the conversion at 
some length in the member notice. 
NCUA’s past experience is that 
converting credit unions do not, 
however, want to present to their 
members the important information in 
the boxed disclosures. Accordingly, the 
disclosures, as written, create the 
balance that would otherwise be 
lacking. If the directors of a converting 
credit union believe the information 
about stock plans is unbalanced, they 
are free to include whatever accurate 
information they want in the notices 
about the perceived benefits of stock 
plans. Credit unions should explain to 
members why the conversion and 
important aspects of the conversion . 
such as stock plans are in the best 
interests of members. 


Proposed Boxed Disclosures (General) 


Several commenters objected to 
requiring the boxed disclosures be sent 
only with the three formal notices and 
not with all written communications, as 
in the current rule. These commenters 
believe these disclosures are very 
important and a converting credit union 
may mislead members by failing to 
include this information with other 
written communications. 

The boxed disclosure language is 
designed to accompany the notices to 
members of the member vote. The 
disclosure language does not necessarily 
fit well with other communications, 
such as communications that precede 
the adoption of a proposal to convert. 
Further, NCUA does not want the 
boards of converting credit unions to 
use the required disclosures as an 
excuse not to communicate with their 
members. 

Several commenters suggested NCUA 
prohibit a converting credit union from 
disputing or refuting the boxed 
disclosures. Some of these commenters 
stated the boxed disclosures present 
facts, not opinion, and should not be 
subject to interpretation or rebuttal. One 
of these commenters stated NCUA 
approval of rebuttals of these required 
disclosures dilutes the effectiveness of 
these critical disclosures. This 
commenter believes attempts to disguise 
or disclaim federally required 
disclosures have traditionally resulted 
in disclosures being held to be defective 
and legally insufficient. This commenter 
analogized such rebuttals to allowing a 
rebuttal to the Annual Percentage Rate 
(APR) disclosure required by the Truth- 
in-Lending Act and Regulation Z. 

NCUA’s disclosures are not analogous 

to the APR disclosure required by 
Federal Reserve Board’s Regulation Z. 
The APR calculation is a standardized 
numerical calculation meant to facilitate 
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comparisons. NCUA wants to encourage 
communication and discussion, not 
discourage it. As discussed previously, 
if a converting credit union wants to 
make statements about its intent with 
regard to post-conversion rates or post- 
conversion stock benefits, it is free to do 
so. 
Several commenters felt the 
disclosure relating to diminution of 
voting rights following conversion to an 
MSB should be retained as part of the 
boxed disclosures. NCUA believes this 
disclosure is important, and so must be 
made by the converting credit union in 
the body of the member notice. 
Including too much information in the 
boxed disclosures, however, reduces the 
probability a member will read and 
comprehend the disclosures. 
Accordingly, the final rule does not 
include this particular disclosure as a 
boxed disclosure. 

A few commenters suggested other 
changes to the disclosures. One 
commenter that supports the proposed 
boxed disclosures believes the key 
language in the disclosures should be 
capitalized, as in the existing rule. The 
Board believes the disclosures are 
adequate without additional 
capitalization. One commenter 
suggested an additional disclosure 
informing members they may contact 
the appropriate NCUA regional office if 
they feel officials are not acting in the 
best interests of members. NCUA 
believes that members who are 
dissatisfied with the credit union’s 
actions may use the NCUA complaint 
process that exists for all member 
complaints and that no specific notice 
of that process is necessary. Some 
commenters suggested the boxed 
disclosure be expanded to include what 
those commenters perceive as 
advantages of the thrift charter over the 
credit union charter. A converting credit 
union is free to explain what it believes 
are the advantages of the thrift charter. 
in the notice to the members. 

One commenter thought the proposed 
requirement that the disclosures be 
placed immediately after the cover letter 
was “unworkable” because the credit 
union cannot control what its printer 
does or how a member opens an 
envelope. This commenter suggested 
NCUA only require best efforts in that 
regard. NCUA disagrees. A converting 
credit union can control the order in 
which the documents are placed in the 
envelope. When members pull out the 
materials, they will see the cover letter 
prepared by the directors, and the other 
documents should be placed in the 
appropriate order behind that cover 
letter. 


Other Required Disclosures (General) 


The current rule requires a converting 
credit union to disclose other 
information about the conversion, and 
the proposal retained these disclosures, 
including whether the converting credit 
union intends to convert to a stock 
entity; any conversion-related benefits 
to directors and senior management; 
and the effect of conversion on products 
and services, including the effect, if any, 
of the Qualified Thrift Lender (QTL) test 
applicable to federal MSBs. 

veral commenters stated that 
disclosure of the intent to convert to a 
stock institution would violate the 
confidentiality requirement in 
§ 563b.120 of the OTS regulations.’7 
Some of these commenters stated that 
requiring a credit union to state its 
conversion intentions would cause 
these decisions to be fueled by 
professional investors. 

NCUA does not believe its required 
disclosure violates either the letter or 
the spirit of the OTS provision at 12 
CFR 563b.120. The disclosure 
requirement does not violate the letter 
of § 563b.120 because it applies only to 
the converting institution while it is a 
credit union, and the OTS rule applies 
only to the converting institution after it 
becomes an MSB. Accordingly, the 
institution can reference its intent 
before it converts and then remain silent 
about its further intent after it converts. 

Moreover, the NCUA disclosure 
provision does not run afoul of the spirit 
of the OTS confidentiality provision. If 
an MSB violates 563b.120, the first 
element of the cure is for the MSB to 
make full public disclosure. 12 CFR 
563b.120(c)(1). The confidentiality 
provision is designed to protect against 
limited disclosure to the benefit of 
select individuals, such as professional 
depositors, and to the detriment of the 
MSB membership as a whole. NCUA’s 
disclosure provision is consistent with 


1712 CFR 563b.120. This section reads as follows: 

“May I discuss my plans to convert [to a stock 
institution] with others? 

(a) You may discuss information about your 
conversion with individuals that you authorize to 
prepare documents for your conversion. 

(b) Except as permitted under paragraph (a) of 
this section, you must keep all information about 
your conversion confidential until your board of 
directors adopts your plan of conversion. 

(c) If you violate this section, OTS may require 
you to take remedial action. For example, OTS may 
require you to take any or all of the following 
actions: 

(1) Publicly announce that you are considering a 
conversion; 

s (2) Set an eligibility record date acceptable to 

TS; 


(3) Limit the subscription rights of any person 
who violates or aids a violation of this section; or 
(4) Take any other action to assure that your 

conversion is fair and equitable.” 


this intent because it ensures that all 
interested parties, including the credit 
union’s membership, are aware of the 
credit union’s intent to go to convert to 
stock and professional depositors and 
others with access to inside information 
will not have an advantage over the 
credit union’s members. 

NCUA is aware that professional 
investors can purchase private research 
predicting which credit unions are 
likely to convert to MSBs and then to 
stock banks. Professional depositors 
already have an information edge over 
the member-owners of a credit union 
and it is only proper that the board of 
a credit union keep its membership 
informed of its intentions when those 
intentions could have a fundamental 
effect on that ownership interest. 

The Board also notes that the OTS has 
never informed NCUA that it objects to 
the NCUA requirement that a converting 
credit union disclose its intent with 
regard to a future stock conversion. In 
2005, two Texas credit unions converted 
to MSBs. Their notices to members 
about the upcoming vote stated their 
intention, after the MSB conversion, to 
convert to stock institutions. Following 
the member vote, these credit unions 
requested OTS certify the member vote, 
and OTS issued formal certification 
orders. OTS Order No. 2005-24 (July 20, 
2005) and Order No. 2005-23 (June 29, 
2005). These orders state that OTS 
reviewed the text of the member notices. 
While the orders criticize some of 
NCUA’s disclosure requirements, 
neither order mentions the disclosure of 
intent to convert to stock. 


The Ballot 


Most commenters strongly support 
the proposal that the ballot be sent only 
with the 30-day notice. These 
commenters believe members must have 
time to consider both the advantages 
and disadvantages of the conversion and 
to hear what other members have to say 
about the conversion before deciding 
how to vote. Several of these 
commenters also suggested NCUA 
require that a converting credit union 
allow a member to change his or her 
vote anytime up to the close of the 
special meeting. These commenters 
cited the balloting rules in Roberts Rules 
of Order and also those applicable to 
for-profit companies. 

Several commenters objected to the 
requirement that the ballot go only with 


- the 30-day notice, stating this would 


shorten the time frame for voting and 
discourage voters from voting. One 
commenter stated NCUA should not 
presume that voters need more time to 
vote absent evidence to the contrary. 
One commenter suggested a credit 
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union “mail the ballot separately from 
the 30-day disclosure.” 

NCUA has carefully considered both 
sides of this issue. NCUA has heard 
from members of converting credit 
unions that they need time, once the 
membership voting process has been 
launched, to communicate with one 
another and to consider their votes. The 
decision made by most converting credit 
unions not to allow members to change 
their votes once cast makes it imperative 
that the members receive and consider 
all relevant information before they cast 
an irrevocable ballot. NCUA wishes to 
balance the need for an informed vote 
with the burden on the converting 
institution. For example, it could be 
burdensome to allow voters to change 
their votes up to the close of the special 
meeting. It would also be a burden on 
a converting credit union to require all 
voting be done in person at the special 
meeting, and that no ballots be sent, or 
any votes cast, by mail.1® NCUA 
believes that the proposed rule strikes 
the appropriate balance between voters’ 
rights and the burden on the credit 
union. Accordingly, the final rule 
retains the requirement that the ballot 
be sent with the 30-day notice and not 
earlier. 

One commenter noted that the 
statement on the ballot about loss of 
credit union membership required by 
proposed § 708a.4(b)(4)(iii) did not track 
the corresponding boxed disclosure 
exactly, because it simply said ‘‘bank” 
and not ‘‘mutual savings bank.’’ The text 
of the final § 708a.4(b)(4)(iii) tracks the 
final version of the boxed disclosure. 

One commenter objected to the 
proposed rule’s limiting information on 
the ballot to a statement of the 
conversion proposal under 
consideration, the board’s 
recommendation, and voting 
instructions. This commenter believes 
this constitutes censorship. NCUA 
disagrees. A converting credit union is 
free to make its case for conversion in 
the notice materials and other 
communications to members. The ballot 
itself should focus on the mechanics of 
voting and not include other 
information that may confuse members 
and keep them from exercising their 
voting rights. 

The FCUA states that “‘[t]he member 
vote concerning charter conversion 
* * * shall be administered by the 


18 The FCUA is silent on ballot delivery. The 
FCUA language stating that the credit union “shall 
submit notice to each of its members * * * 90 days 
before the date of the member vote” could be 
interpreted to mean that the member vote must be 
conducted in person on the daie of the vote, with 
no ballots sent, or votes received, by mail. 12 U.S.C. 


1785(b)(2)(C)(i). 


[NCUA].” 12 U.S.C. 1785(b)(2)(G)(ii). 
The courts have given a very broad 
meaning to the word ‘“‘administer.’’19 
NCUA’s authority to administer the vote 
certainly includes the authority to 
dictate the form of the ballot and its 
delivery. 


Procedure for Members To 
Communicate With Each Other at the 
Member’s Expense 


Most commenters supported the 
proposal’s provisions for facilitating 
member-to-member contact, including 
the timing, advance payment amounts, 
and NCUA review of disputed materials. 
These commenters generally felt the 
proposal protected the rights of 
members to make their views known to 
other members without delaying the 
conversion or unduly burdening the 
credit union. 

Several comments touched on the 
proposed amount of the required 
advance payment (50 cents per member) 
for hardcopy mailings. A few 
commenters thought 50 cents was too 
low. One commenter said the cost of a 
member mailing was currently closer to 
one dollar per member. This commenter 
also suggested the regulation should 


“accommodate changes in costs over time 


and recommended NCUA specify the 
advance payment rate in terms of a 
multiple of the first class postage rate or, 
alternatively, permit the converting 
credit union to establish some 
reasonable rate. Another commenter 
was also concerned about the “hard 
coding” of these costs, and suggested 
credit unions should determine the cost, 
within reason. Another commenter 
suggested NCUA set a maximum 
amount a credit union could seek for 
cost reimbursement. A few commenters 
were concerned about the collectability 
of the remainder of the reimbursement, 
and one suggested NCUA authorize a 
credit union to take additional monies, 
not to exceed the maximum amount, 
from a member’s share accounts. One 
commenter stated the cost to a member 
should be based on actual amounts, and 
not specified in the regulations. One 
commenter asked if the reimbursable 
expense included any credit union 
overhead. 

First, NCUA would like to clarify that 
the proposed rule did not require a 


19 As one court stated, “‘[t]he word ‘administer’ is 
one susceptible of a very broad interpretation * * * 
[tlo ‘manage’ is to control and direct, to 
‘administer,’ to take charge of * * *’ Costonis v. 
Medford Housing Authority, 343 Mass. 108, 114 
(Mass. 1961). Another court analyzing the use of the 
word ‘“‘administer” stated that ‘‘[t]o administer a 
decree is to execute it, to enforce its provisions, to 
resolve conflicts as to its meaning, to construe and 
to interpret its language.’ United States v. Hennen, 
300 F. Supp. 256, 263 (D.C. Nev. 1968). 


member to pay the full cost of delivery 
in advance. Reimbursement is not 
required in advance, but the member 
must make an advance on the full 
reimbursement to ensure the 
communication is delivered. The credit 
union and member will subsequently 
work out the actual cost of delivery. The 
credit union may not take the remaining 
monies due out of the member’s account 
unless the member concurs. 

Second, the Board clarifies that the 
reimbursable cost only includes direct 
costs to the credit union. It does not 
include indirect costs or overhead. For 
example, if the credit union plans to use 
internal staff to prepare some or all of 
the mailing a credit union may not 
charge the member for staff salary or 
benefits. The final rule provides for this. 

Third, NCUA agrees with those 
commenters suggesting that some 
advance payment formula adjusting 
with changes in future prices would be 
better than a fixed amount, at least for 
the advance payment on hardcopy 
mailings. 

Accordingly, the final rule replaces 50 
cents, the proposed fixed amount, with 
an advance payment calculation using 
150% of the first class postage rate on 
a letter of less than an ounce. The 
current first class postage rate is 39 
cents, and 150% of that, or 58.5 cents, 
lies between the proposed 50 cents and 
the one dollar cost that the one credit 
union commenter suggested would be 
its total per-member cost of a hardcopy 
mailing. 

A few commenters stated that, 
because of the impact of the bank 
conversion decision on members and 
their rights, a credit union should bear 
the entire cost of the member-to-member 
communication. These commenters 
questioned whether the cost of sending 
the communication might discourage 
some members from attempting to 
communicate with other members. 
Several of these commenters noted that 
converting credit unions spend large 
sums of money promoting the 
conversion and individual members 
opposed to the conversion cannot raise 
this kind of money. Some commenters 
suggested member comments be 
included with the 90-, 60-, and 30-day 
notices if received by the credit union 
before those mailings, citing SEC proxy 
solicitation requirements. One 
commenter suggested the credit union 
could put all member communications 
in one separate mailing to be sent before 
the 30-day notice. Another commenter 
suggested the credit union fund ‘“‘a 
reasonable number” of these 
communications. Another commenter 
suggested that, if a member could obtain 
a certain minimum number of member 
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signatures on a petition supporting a 
communication, the credit union should 
send it for free. 

NCUA has carefully considered these 
comments. Members who only want 
their comments posted only on the 
credit union’s Web site may do so for 
free. Other forms of distribution, 
however, may involve significant credit 
union resources. Members who feel 
strongly about delivery of their message 
to other members should be willing to 
pay to have it delivered. NCUA did not 
want all the communications to be sent 
together in one mailing because that 
might raise the issue of which 
communications (e.g., for or against the 
conversion) would be placed first. The 
petition idea is interesting, but there are 
only sixty days between the first notice 
and the mailing of the ballot, and NCUA 
is not sure that a petition would work 
given the time needed to gather and 
validate signatures. In addition, the idea 
of having the credit union fund a 
reasonable number of communications, 
but not all communications, raises 
issues such as the definition of 
“reasonable” and who will select those 
communications that will be sent for 
free and which must be paid for. 

One commenter objected to the 
proposed communication procedures 
because of the resources a credit union 
would have to devote to determining 
which members have agreed to receive 
e-mail communications and which 
communications were not proper. This 
commenter felt the proposed provisions 
providing for the posting of comments 
in the credit union’s branches and on its 
Web sites were sufficient 
communication methods. NCUA 
disagrees because such postings are not 
guaranteed to reach every member. If 
the member wants a communication 
delivered directly to other members and 
is willing to pay for it, the credit union 
should do it. 

Credit unions should follow their 
customary mailing practices for 
member-to-member communications. 
For example, if a credit union regularly 
delivers information or statements with 
respect to two or more members sharing 
the same address by delivering a single 
mailing to those members, referred to as 
“householding,” then the credit union 
should follow this same practice for 
member-to-member communications. 
The householding method of-delivery 
will reduce the amount of duplicative 
information that members receive and 
also lower printing and mailing costs for 
the credit union and, ultimately, the 

uestor. 
ne commenter stated that, as 
between e-mailing and regular mail, the 
regulation should clarify whether the 


requestor must select one method or the 
other, and, if a combination is 
permitted, how the advance payment is 
to be calculated. NCUA believes the rule 
is clear. The member may request that 
the communication be sent by mail, by 
e-mail, or both. In the latter case, the 
member must make both advance 
payments. Those members that have 
agreed to accept communications by e- 
mail will then get the communication 
by both mail and e-mail. 

A few commenters were concerned 
that, if a credit union could not meet the 
timeline for review and delivery of a 
communication, postponement of the 
special meeting unduly burdens the 
credit union. Another credit union 
commenter stated that the proposal 
allowing only seven days to deliver the 
communication was unrealistic in that it 
would take at least 14 days to print, 
stuff, and mail the 90,000 pieces of mail 
required to reach that credit union’s 
members. 


The proposed paragraph 708a.4(f)(1) 
provided that: 


A converting credit union must mail or e- 
mail a requesting member’s proper 
conversion-related materials to other 
members eligible to vote within seven days 
of receiving such a request if.* * * , 


The Board has considered this and 
agrees a seven-day delivery standard 
may be overly burdensome. The final 
rule deletes the words “within seven 
days of receiving such a request” from 
paragraph (f)(1). The final rule retains 
the requirement, however, that the 
credit union must deliver the member 
communication on or before the date 
members receive the 30-day notice and 
ballot. There are at least 60 days 
between the date the 90-day notice is 
mailed and the date the members 
receive the 30-day notice. The rule 
provides that members have 35 days 
from the date of the 90-day notice to 
submit any communication requests to 
a converting credit union. That leaves at 
least 25 days (60 minus 35) for a credit 
union to process and deliver a 
communication. In the event of a 
disputed communication, NCUA has 
seven of those 25 days to review the 
communication, but that still leaves 18 
days for a credit union to process and 
deliver the communication. The Board 
recognizes this timeline may be 
demanding, but it is certainly. 
achievable. A large converting credit 
union should anticipate it may have to 
deliver several member communications 
on short notice and plan accordingly in 
advance of sending the 90-day notice. 


A few commenters addressed the 
proposed standard for determining if a 


particular communication is proper and 
were supportive of the proposal. 

A few commenters suggested the 
required member notices include a 
statement informing members they may 
provide materials for distribution to 
other members. Paragraph 708a.4(f)(9) of 
the proposed rule requires this, and the 
final rule retains this provision. 

One commenter objected to the 
proposal and analogized such member- 
to-member communications as junk 
mail or spam. NCUA disagrees. 
Communications among members are 
part of the democratic character of 
credit unions. 

One commenter stated that, after a 
credit union delivers a communication 
to its members, it should inform the 
requesting member that the 
communication has been delivered. 
NCUA agrees, and the final rule has 
been modified accordingly. 

One commenter suggested a group of 
members might get together to request 
delivery of a single communication and 
the rule should specifically permit that. 
NCUA agrees, and has added a new 
subparagraph (f)(10) to address that 
situation. The converting credit union 
will refer to the group in the manner 
requested by the group, for example, 
with a single group name or by listing 
each member’s name individually. 

One commenter objected to NCUA 
resolving disputes over the propriety of 
the communication, stating this would 
constitute NCUA censorship of the 
conversion debate. The commenter 
claims OTS resolves disputes over the 
communications of MSB members only 
when requested. NCUA will perform a 
similar role to OTS. NCUA will only 
become involved when requested. If 
there is a dispute, the parties will 
request NCUA to resolve it, which is the 
same role OTS plays in MSB 
communications. 

NCUA solicited comment on possible 
alternative methods of communication, 
including, for example, having the 
member prepare the communication for 
mailing, including sealing the envelopes 
and applying postage, with the credit 


’ union itself being responsible only for 


putting mailing labels on the envelopes 
and mailing them. NCUA received a few 
comments on this proposal. Some 
commenters thought this would put too 
much burden on a member. A few 
commenters supported the proposal but 
only if NCUA reviewed the 
communication before mailing for 
proper content. Another commenter 
thought this approach would reduce the 
burden on the credit union and the 
credit union should have the option of 
requiring the sender to prepare the 
mailing. After fully considering these 
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options and comments, NCUA 
concludes that the form of 
communication as proposed is best, and 
not the alternatives. : 

One commenter stated NCUA should 
regulate the content of communications 
made by those opposed to the 
conversion in the same manner it 
regulates the content of communications 
made by the credit union itself. In fact, 
the rule provides for NCUA review of 
comments made by the credit union and 
comments made through the credit 
union, regardless of whether those 
- comments are for conversion or against 
conversion. 

Accordingly, and except as discussed 
above, the final rule retains § 708a.4 as’ 
proposed. 


708a.5 Notice to NCUA 


The current § 708a.5 requires that 
converting credit unions notify NCUA 
of the intent to convert within 90 days 
of the member vote. The credit union 
must provide NCUA with copies of the 
notice and material it has or will send 
to the members. A state-chartered credit 
union must provide NCUA with certain 
information about the laws and 
regulations it intends to follow with 
regard to the conversion. The current 
§ 708a.5 also permits a credit union, if 
it chooses, to provide notice to NCUA 
more than 90 days before the member 
vote, and to request a preliminary 
determination as to the proposed 
methods and procedures of the 
conversion. 


Requirement for Board Certification 


The proposed rule provided for 
directors to submit to NCUA a 
certification of their support for the 
conversion proposal and plan. Each 
director who votes in favor of the 
conversion proposal would have to sign 
the certification. 

The certification must include a 
statement that each director signing the 
certification supports the proposed 
conversion and believes that the 
proposed conversion is in the best 
interests of the members of the credit 
union. It must include a description of 
all materials submitted to the Regional 
Director with the certification and a 
statement that these materials are true, 
correct, current, and complete as of the 
date of submission. Finally, it must 
include an acknowledgement that 
federal law prohibits any 
misrepresentations or omissions of 
material facts in connection with the 
conversion. 18 U.S.C. 1001. 

_ Most commenters strongly supported 
the proposed director certification 

requirement as written. These 

commenters think it is important that 


credit union directors understand their 


fiduciary obligations. Several 


commenters noted that, with the 
financial incentives to convert, the 
certification helps directors to focus on 
their fiduciary obligation. 

Several commenters objected to the 
certification requirement. Some of these 
commenters believe it exceeds NCUA’s 
statutory authority to impose such a 
requirement. Some of them felt the 
requirement will have the effect of 
deterring credit union board members 
from voting in favor of a plan of 
conversion by increasing the potential 
for litigation against directors. One of 
these commenters believed the vast 
majority of written comments received 
as part of the advance notice 
requirement would oppose the 
conversion process and that this, 
combined with the certification 
requirement, would discourage board 
members from doing what they believe 
to be in the best interests of the credit 
union, its members, and the 
communities it serves. One of these 
commenters asked why only a 
conversion vote merits this certification 
when “other, equally fundamental 
changes do not,” without identifying 
what changes are equally fundamental. 
One commenter stated that NCUA had 
not offered any evidence that in the past 


_ aboard has skirted its fiduciary 


responsibility on this topic. One of these 
commenters suggests NCUA adopt 
certification requirements identical to 
the OTS certification requirements. One 
commenter objected to the certification 
but suggested that, if adopted, the 
reference to 18 U.S.C. 1001 should be 
expanded to indicate that the title 18 
provision only applies to willful and 
knowing false certifications. 

The Board has carefully considered 
these comments. Given the financial 
incentives to credit union officials in 
connection with conversion and the 
need to link the board’s conversion due 
diligence to the interests of the 
members, the Board believes the 
certification requirement is both 
appropriate and necessary. This 
imposition of this certification 
requirement is within NCUA’s 
authority, as discussed in the previous 
section on NCUA’s rulemaking 
authority. 

The Board has also considered the 
suggestion that the reference to 18 
U.S.C. 1001 be expanded to indicate 
that the provision only applies to willful 
and knowing false certifications. The 
Board has examined similar citations to 
18 U.S.C. 1001 used in director 
certifications submitted to OTS in 
connection with other charter 


conversions, and found no use of the 

words “willful and knowing.” 
Accordingly, the final rule retains the 

certification requirement as proposed. 


Materials Subject to NCUA Review 


Proposed § 708a.5(b) retained a credit 
union’s right to request NCUA make a 
preliminary determination regarding the 
intended methods and procedures 
applicable to the membership vote. The 
proposal expands that right to allow a 
credit union also to request review of all 
of its proposed notices, including the 
public notice it intends to publish . 
before the board of directors votes on a 
conversion proposal. Under the 
proposal, the NCUA Regional Director 
will make a determination on the 
request within 30 calendar days unless 
more time is required to review the 
submission or obtain additional 
information. 

Virtually all the comments on the 
proposed expansion of reviewable 


. materials supported the expansion. 


Accordingly, the final rule retains this 
provision as proposed. 


Consultation With State Supervisory 
Authorities (SSA) 


One commenter requested that, for 
converting state-chartered credit unions, 
NCUA specifically add a provision to 
the rule stating it will coordinate with 
the state supervisory authority on the 
conversion and conversion process. The 
Board has added a provision that 
requires the Regional Director, upon 
notification from a state-chartered credit 
union that it has adopted a plan of 
conversion, to contact and consult with 
the credit union’s SSA. ? 

Accordingly, and except as described 
as above, this final rule adopts § 708a.5 
as proposed. 


708a.6 Membership Approval of a 
Proposal To Convert 


The current § 708a.6 provides that the 
board of the converting credit union 
must certify the results of the member 
vote to NCUA within ten days of the 
member vote. The board must also 
certify that the materials actually 
provided to the members were the sdme 
as those previously submitted to NCUA 
or provide an explanation for any 
differences. 

As noted previously, the proposed 
§ 708a.6 included the requirements 
found in the current § 708a.4 that 
members must approve the proposal by 
affirmative vote of the majority of 
members who vote and the vote must be 
by secret ballot conducted by an 
independent entity. 

Proposed § 708a.6(b) required the 
board of directors to set a date 
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determining member eligibility to vote. 
The proposal required the voting date of 
record be at least one hundred twenty 
days before the board of directors 
publishes the § 708a.3 notice of intent to 
consider conversion. 


Most commenters agree with the 120- 
day voting eligibility requirement. No 
commenters opposed the requirement, 
although one thought that 30 to 60 days 
was more appropriate, so as to 
disenfranchise as few legitimate 
members as possible. Another 
commenter thought the eligibility date 
should be as close to the advance notice 
date as possible. 


NCUA agrees with the last 
commenter. The final rule modifies the 
voting eligibility requirement to no later 
than one day before publication of the 
advance notice. This will still minimize 
the impact of professional depositors 
while disenfranchising as few legitimate 
members as possible. 


NCUA also solicited comment on 
whether it should permit electronic 
voting. Only a few comments addressed 
this issue. One supporter stated the 
opportunity to vote electronically must 
be consistent with the timetable 
prescribed in the proposed regulations 
and that integrity of the process must be 
verified and maintained. Dissenters 
were generally concerned about the 
possibility of fraud. Given the general 
lack of response to this suggestion, the 
final rule does not authorize electronic 
voting. 

Several commenters recommended 
the rule be amended to prohibit the 
independent teller from providing 
interim updates to the credit union on 
the member vote. These commenters 
believe the credit union may abuse this 
information or that the information 
creates an unfair advantage because the 
credit union management knows the 
vote tally while members opposed to the 
conversion do not. In the alternative, 
some of these commenters suggest that, 
if the teller is permitted to make interim 
voting reports available to credit union 
officials, then those reports should also 
be made available to all interested 
parties. 

The interim reporting of voting results 
is not addressed in the proposed rule 
and so is beyond the scope of this 
rulemaking. The Board notes that, by 
requiring the ballot to be sent with the 
30-day notice, the final rule mitigates 
any advantage that may be gained 
through interim reporting. 

Accordingly, the final § 708a.6 is 
adopted as proposed. 


708a.7 Certification of Vote on 
Conversion Proposal 


Proposed § 708a.7 retained the 
requirement, currently located in 
§ 708a.6, that the board of directors 
certify the results of the membership 
vote to NCUA. No comments were 
received on this section, and the final 
rule retains § 708a.7 as proposed. 


708a.8 NCUA Oversight of Methods 
and Procedures of Membership Vote 


The current § 708a.7 provides that the 
Regional Director will issue a 
determination to approve or disapprove 
a credit union’s methods and 
procedures for the membership vote 
within 10 calendar days of the receipt 
of the credit union’s certification of the 
member vote. 

The proposal lengthened this time 
period to 30 calendar days and relocated 
this provision from § 708a.7 to § 708a.8. 
Based on past NCUA experience, 10 
days does not provide adequate time for 
the Regional Director to review all of the 
written materials provided to members, 
particularly if the credit union amended 
them in the process, and verify all of the 
information necessary to make the 
required determination. 

Section 708a.8(d) of the proposal also 
contained a new provision permitting a 
credit union dissatisfied with a Regional 
Director’s determination to appeal to the 
NCUA Board. Any appeal must be filed 
by the credit union within 30 calendar 
days after receipt of the Regional 
Director’s determination. 

Most commenters supported the 
proposed changes, including allowing 
the Regional Director 30 days to approve 
or disapprove of the methods and ~ 
procedures of the vote and the proposed 
appellate process. 

One commenter objected to the 
proposed appeal process as illegal. This 
commenter characterized the appeal as 
“mandatory,” and stated a mandatory 
appeal was impermissible under the 
Administrative Procedures Act (APA), 5 
U.S.C. 702 and 704; and Darby v. 
Cisneros, 509 U.S. 137 (1993). The 
Board intends the appeal to be 
permissive, not mandatory. Both the 
proposed and final rules state that “[a] 
converting credit union may appeal the 
Regional Director’s determination 
* * *” (emphasis added). Accordingly, 
there is no APA issue. 


708a.9 Other Regulatory Oversight of 
Methods and Procedures of Membership 
Vote 


Proposed § 708a.9 retains the 
requirement, currently located in 
§ 708a.8, that the entity that will 
regulate the credit union following 


conversion must verify the vote and 
may direct that a new vote be taken. 
NCUA received no comments on this 
section, and the final rule retains the 
language as proposed. 


708a.10 Completion of Conversion 
This section retains the provisions in 


- the current § 708a.9 stating that, once 


the credit union has received the 
approvals required in the current 

§§ 708a.7 and § 708a.8, it may complete 
the conversion. NCUA will then cancel 
its account insurance and, if it is a 
federal credit union, its charter. 

The proposal amends the current rule 
to require a credit union to complete the 
conversion transaction within one year 
of the date of receipt of its approval 
from NCUA under proposed § 708a.8. 

Many commenters agreed with this 
one-year completion window. One 
commenter suggested that NCUA grant 
the Regional Director authority to 
extend this window, upon request of the 
converting institution, for an additional 
six months. A few commenters objected 
to this provision. One of them thought 
two years was more reasonable. 

The final rule permits the Regional 
Director, upon timely request and for 
good cause, to extend the one-year 
completion period for an additional six 
months. This provides additional 
flexibility to converting credit unions, 
while still ensuring that the process 
moves along, that the membership vote 
will not become stale, and, as discussed 
in the preamble to the proposed rule, 
that NCUA can plan for efficient use of 
its examination resources. 

Except as discussed above, the final 
rule retains § 708a.10 as proposed. 


708a.11 Limit on Compensation of 
Officials 

Proposed § 708a.11 retains the limit 
on compensation for officials currently 
found in § 708a.10. NCUA received no 
comments on this section, and the final 
rule retains § 708a.11 as proposed. 


708a.12 Voting incentives (Proposed: 
Member Access to Books and Records) 


The proposed rule included a new 
provision on member access to the 
books and records of the converting 
credit union. The proposal stated that 
members may request access to the 
books and records of a converting credit 
union for purposes such as facilitating 
contact with other members about the 
conversion or obtaining copies of 
documents related to the due diligence 
performed by the credit union’s board of 
directors. The proposal also stated that 
FCUs will grant access under the same 
terms and conditions that a state- 
chartered for-profit corporation in the 
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state in which the FCU is located must 
grant access to its shareholders. 

Some commenters suggested that, in 
lieu of relying on the state law where 
the FCU is located, NCUA establish a 
particular standard for access to member 
books and records. These commenters 
noted that state law on records access 
varies widely from state to state. They 
also noted that, because of the way state 
corporation statutes are written, it is 
possible that a state court may decline 
to apply state corporate law to an FCU. 
Some commenters expressed concern 
about access to certain records, 
including member names and other 
sensitive personal information:and 
safety and soundness information. One 
commenter suggested NCUA specify the 
kinds of documents members could 
review, such as the conversion proposal, 
the board minutes addressing 
conversion, and related documents. One 
commenter stated NCUA should require 
disclosure of all communications 
between the credit union and “‘outside 
promoters of the conversion.” One 
commenter that supported the provision 
stated NCUA needed to provide a 
definition of where an FCU that does 
business in more than one state is 
located. One commenter believed access 
to FCU books and records should be 
governed by the same law that applies 
to records access for members of state- 
chartered mutual savings banks or 
members of state-chartered nonprofit 
organizations. One commenter thought 
it should be made clear that access to™ 
books and records does not give 
members permission to disrupt the 
normal course of business. 

The Board has decided not to adopt 
a regulatory provision on member 
access to books and records at this time. 
FCUs should continue to follow existing 
legal opinions on member access to 
. books and records, including NCUA 
OGC Legal Opinion 06-0127B (February 
6, 2006), located on NCUA’s Web site at 
http://www.ncua.gov. 

Accordingly, the final rule does not 
adopt § 708a.12 as proposed. Instead, 
the final § 708a.12 addresses voting 
incentives. The text of the final 
§ 708a.12 is discussed below. 


708a.13 Voting Guidelines 


Section 708a.11 of the current 
conversion rule contains some 
guidelines to assist converting credit 
unions in conducting their member 
vote. The current guidelines discuss the 
interplay between state and federal law 
affecting the vote, the determination of 
who is eligible to vote, and the time and 
place of the special meeting at which 
the members will cast their ballots. 


The proposal moved the voting 
guidelines to § 708a.13. It retained the 
existing guidance and added additional 
guidance on the use of voting 
incentives. 

Many commenters supported these 
proposed changes, although many also 
thought the rule should be amended to 
specifically prohibit the use of raffles or 
other voting incentives. Some of these 
commenters desire a blanket 
prohibition, while others want to 
prohibit only those incentives 
constructed to affect the outcome of a 
conversion vote or designed to 
encourage rapid voting (e.g., raffles that 
are only open to the first 500 voters). 
Some of the commenters supporting a 
blanket prohibition feel that voting 
incentives increase the participation of 
“casual” or “‘indifferent’’ members, 
while they do not increase the 
participation of those who “‘properly 
regard conversion as a matter of the 
highest importance.” One commenter 
stated these incentives are intended to 
encourage members to vote quickly, 
before fully discussing the issue with 
other members. Some of these 
commenters distinguish the use of 
raffles in other contexts, stating that, 
while raffles may be permissible in 
other contexts, the importance of the 
charter conversion decision should keep 
out any mechanism that could skew the 
fairness of the vote. One commenter also 
suggested that, in addition to a 
discussion of voting incentives in the 
guidelines attached to the rule, NCUA 
should specifically prohibit any 
incentives offered to affect the outcome 
of the vote rather than to encourage 
participation in the voting process. One 
commenter thought a credit union 
should be allowed to conduct raffles as 
it desired without NCUA oversight. 

The Board believes voting incentives 
are not necessarily bad. Still, when 
incentives are employed, they must be 
used in a way that does not skew the 
results of the vote or encourage 
members to vote before they have time 
to consider the ramifications of the 
conversion. After careful consideration, 
the Board has determined the final rule 
should include a disclosure requirement 
in connection with voting incentives. 
Accordingly, the final § 708a.12 requires 
that, if a converting credit union offers 
an incentive to encourage members to 
participate in the vote, including a prize 
raffle, every reference to such incentive 
made by the credit union in a written 
communication to its members must 
also state that members are eligible for 
the incentive regardless of whether they 
vote for or against the proposed 
conversion. 


Members should take the time that 
they need to consider their vote, and so 
incentives should not encourage rapid 
voting. Incentives should be available 
equally to all who vote, whether by mai! 
or in person at the special meeting. The 
final guidelines address this. 

A few commenters believe the 
statement in the proposed guidelines 
that “‘incentive(s) should not be 
unreasonable in size’’ is ambiguous and 
requested clarification. 

An incentive could be unreasonably 
large in two different ways. First, the 
cost of the incentive could be 
unreasonable in relation to the credit 
union’s net worth. In other words, the 
cost of the incentive should have a 
negligible impact on the credit union’s 
net worth ratio. Second, the incentive 
could be unreasonable if it is so large 
that it distracts the member from the 
purpose of the vote. The Board has 
added additional language to the 
guidelines to reflect this guidance. 

Except as discussed above, the final 
§ 708a.13 is adopted as proposed. Also, 
as discussed above, the final § 708a.12 
is retitled and restructured. 


D. Other Comments and Issues 


NCUA received other comments not 
related to any particular section of the 
rule. Some of these comments were 
beyond the scope of this rulemaking, 
including: 

e A few commenters asked that 
NCUA review its position that it 
generally does not become involved in 
bylaws disputes. These commenters 
believe NCUA should actively enforce 
bylaw provisions, particularly as they 
relate to the conversion process. Some 
of these commenters stated NCUA often 
focuses on bylaw issues as part of its 
examination process. One of these 
commenters stated the bylaws should be 
a regulation. 

e¢ One commenter stated NCUA 
should create a private right of action 
for members against directors who 
violate their fiduciary duties. 

e Some commenters urged NCUA to 
require converting credit unions to 
release their due diligence to the 
members before they vote. Some of the 
commenters thought converting credit 
unions should address how conversion 
to a mutual is more beneficial than 
converting directly to a stock based 
organization and giving member a pro 
rata share of stock based on their 
investment in the credit union. 

e A few commenters suggested NCUA 
promulgate a rule requiring a converting 
credit union distribute its capital and 
surplus in a pro rata distribution to 
credit union members before converting. 
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As these comments are beyond the 
scope of this rulemaking, NCUA 
' declines to address them in this final 
rule. 

A few commenters suggested NCUA 
permit credit unions to convert directly 
to stock banks. A few commenters 
suggested that, in addition to a 
conversion rule, NCUA also promiulgate 
a rule on credit union mergers into 
banks. The FCUA permits credit unions 
to merge into banks, but a rulemaking 
specific to those conversions is also 
beyond the scope of this rulemaking. 12 
U.S.C. 1785(b)(1). 

Several commenters noted the current 
regulation has no minimum quorum 
requirement for the member vote and 
the decision to convert could be made 
by only a small fraction of the members. 
These commenters suggested NCUA 
should require a quorum of a substantial 
percentage of the membership. The 
FCUA, however, does not permit the 
NCUA to establish a quorum 
requirement for MSB conversions. The 
FCUA states that membership approval 
“shall be by affirmative vote of a 
majority of the members of the insured 
credit union who vote on the proposal.” 
12 U.S.C. 1785(b)(2)(B). 

Several commenters who objected to 
the proposed rule felt the proposed rule 
undermined the corporate business 
judgment rule. The Board does not agree 
that anything in the proposed or final 
rule, which focuses on process and - 
procedures not the substantive decision, 
undermines the corporate business 
judgment rule. 

Many credit unions that convert to 
MSBs subsequently convert to stock 
banks in a mutual holding company 
format. One commenter stated that 
NCUA ‘“‘vilifies” the MHC form 
unjustly. This commenter states that the 
MHC form allows mutual savings 
associations to raise additional capital, 
add branches, and acquire whole 
businesses, all the while “retaining their 
mutual ownership structure.” This 
commenter states “it is hard to find 
where the NCUA has any experience on 
this matter to give their views 
. credibility.” 

The Board believes the conversion to 
an MHC form presents the directors 
with conflicts of interest, and the 
directors’ waiver of dividends in favor 
of minority stockholders and to the 
detriment of the members of the MHC 
exemplifies this conflict. Another 

ing regulator, the FDIC, agrees. The 
FDIC has expressed its concern over this 
waiver practice as follows: 

The Competitive Equality Banking Act of 
1987 and the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989 
authorized conversion of mutual savings 


institutions into federal mutual holding 
companies, which in turn transfer virtually 
all their assets and liabilities to new, stock 
savings institutions, part of whose stock is 
acquired by subscribers in the conversion, 
with the majority retained by the mutual 
parent. This structure has the benefit of 
permitting converting institutions to raise 
only the amount of new czpital they actually 
need. It has, however, in our view, potential 
for even a higher level of insider abuse than 
in standard conversions. We note that many 
newly formed mutual holding companies 
propose to refuse dividends declared by their 
erating subsidiary—with no corresponding 
ye ange in their percentage ownership of the 
subsidiary as dividends flowed to its 
minority stockholders. It seems to us that this 
could constitute a breach of fiduciary duty on 
the part of the trustees—which would be 
particularly acute were the trustees 
significant stockholders of the subsidiary 
* * * As our suggested form of standard 
conversion would eliminate the need to raise 
excessive amounts of capital, we believe use 
of the mutual holding company structure 
should be discouraged in future 


conversions.2° 


The Board understands the FDIC, as a 
matter of past and present policy, does 
not approve MHC conversions of state 
nonmember banks unless the converting 
institution agrees not to waive 
dividends in favor of minority 
stockholders. In this regard, the FDIC 
policy differs from the policy OTS 
applies to federal MHC conversions. 


Conversions in Process at the Time This 
Final Rule Becomes Effective 


A few commenters asked about how 
conversions in process, if any, will be 
affected by this rulemaking. The Board 
intends that credit unions in the process 
of conversion, to the extent it is 
reasonable for them to do so, comply 
with the provisions of this final rule. If 
compliance with a particular provision 
of the rule, however, would impose a 
significant burden on the credit union 
by requiring it to repeat something it has 
already done, it need not comply with 
that provision of the rule. For example, 
if, on the date this rule is published in 
the Federal Register, the board of 
directors of a converting credit union 
has already adopted a conversion 
proposal, it need not give advance 
notice nor adopt the conversion 
proposal again. It must, however, 
provide public notice as soon as 
possible that it has adopted a 
conversion proposal. Similarly, if, on 
the date that this rule is published in the 
Federal Register, a credit union has 
already adopted a conversion proposal 
and mailed the 90-day notice, it need 


20 Review of Mutual-to-Stock Conversions of State 
Nonmember Savings Banks, 59 FR 30357, 30362- 
63 (June 14, 1994). See supra note 11 and 
accompanying discussion. 


not redo that notice nor comply with the 
member-to-member communication 
procedures in the final rule. The Board 
anticipates that a credit union in the 
process of converting when this rule 
becomes effective will consult with its 
Regional Director for further guidance. 


E. Regulatory Procedures 
Regulatory Flexibility Act 


The Regulatory Flexibility Act 
requires NCUA to prepare an analysis to 
describe any significant economic 
impact a proposed rule may have on a 
substantial number of small credit 
unions (those under ten million dollars 
in assets). The Regulatory Flexibility 
Act requires NCUA to prepare an 
analysis to describe any significant 
economic impact a rule may have on a 
substantial number of small credit 
unions, defined as those under ten 
million dollars in assets. This proposed 
rule amends the procedures an insured 
credit union must follow to convert to 
an MSB. Based on past experience with 
MSB conversions, NCUA believes that, 
in any given year, it is unlikely there 
will be any conversions by credit unions 
with less than ten million dollars in 
assets. Accordingly, the Board certifies 
that this final rule will not have a 
significant economic impact on a 
substantial number of small credit 
unions, and, therefore, a regulatory 
flexibility analysis is not required. 


Paperwork Reduction Act 


Part 708a contains information 
collection requirements currently 
approved under Office of Management 
and Budget (OMB) Control Number 
3133-0153. As required by the 
Paperwork Reduction Act of 1995 (44 
U.S.C. 3507(d)), NCUA has submitted a 
copy of this proposed regulation as part 
of an information collection package to 
the OMB for its review and approval of 
a revision to Control Number 3133- 
0153. At the time of this rulemaking, 
OMB approval is still pending. 


Executive Order 13132 


Executive Order 13132 encourages 
independent regulatory agencies to 
consider the impact of their actions on 
state and local interests. In adherence to 
fundamental federalism principles, 
NCUA, an independent regulatory 
agency as defined in 44 U.S.C. 3502(5), 
voluntarily complies with the executive 
order. The proposed rule would not 
have substantial direct effects on the 
states, on the connection between the 
national government and the states, or 
on the distribution of power and 
responsibilities among the various 
levels of government. NCUA has 
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determined that this proposed rule does 
not constitute a policy that has 
federalism implications for purposes of 
the executive order. 


The Treasury and General Government 
Appropriations Act, 1999—Assessment 
of Federal Regulations and Policies on 
Families 


The NCUA has determined that this 
rule will not affect family well-being * 
within the meaning of section 654 of the 
Treasury and General Government 
Appropriations Act, 1999, Pub. L. 105- 
277, 112 Stat: 2681 (1998). 


Small Business Regulatory Enforcement 
Fairness Act 


The Small Business Regulatory 
Enforcement Act of 1996 (Pub. L. 104— 
121) provides generally for 
congressional review of agency rules. A 
reporting requirement is triggered in 
» instances where NCUA issues a final 
rule as defined by section 551 of the 
Administrative Procedure Act. 5 U.S.C. 
551. The Office of Management and 
Budget has determined that this rule is 
not a major rule for purposes’of the 
Small Business Regulatory Enforcement 
Fairness Act of 1996. 


List of Subjects in 12 CFR Part 708a 


Charter conversions, Credit unions. 


' By the National Credit Union 
‘Administration Board on December 14, 2006. 


Mary F. Rupp, 
Secretary of the Board. 


= For the reasons stated above, the 
NCUA Board revises 12 CFR part 708a 
as follows: 


PART 708a—CONVERSION OF 
INSURED CREDIT UNIONS TO 
MUTUAL SAVINGS BANKS 


Sec. 

708a.1 Definitions. 

708a.2 Authority to convert. 

708a.3_ Board of directors’ approval me 
members’ opportunity to comment. 

708a.4 Disclosures and communications to 
members. 

708a.5 Notice to NCUA. 

708a.6 Membership approval of a proposal 
to convert. 

708a.7_ Certification of vote on conversion 
proposal. 

708a.8 NCUA oversight of methods and 
procedures of membership vote. 

708a.9 Other regulatory oversight of 
methods and procedures of membership 
vote. 

708a.10 Completion of conversion. 

708a.11 Limit o1 compensation of officials. 

708a.12 Voting incentives. 

708a.13 Voting guidelines. 


Authority: 12 U.S.C. 1766, 12 U.S.C. 
1785(b). 


§708a.1 Definitions. 

As used in this part: 

Clear and conspicuous means text in 
bold type in a font size at least one size 
larger than any other text used in the 
document (exclusive of headings), but 
in no event smaller than 12 point. 

Credit union has the same meaning as 
insured credit union in section 101 of 
the Federal Credit Union Act. 

_ Federal banking agencies have the 
same meaning as in section 3 of the 
Federal Deposit Insurance Act. 

Mutual savings bank and savings 
association have the same meaning as in 
section 3 of the Federal Deposit 
Insurance Act. 

Regional director means the director 
of the NCUA regional office for the - 
region where a natural person credit 
union’s main office is located. For 
corporate credit unions, regional 
director means the director of NCUA’s 
Office of Corporate Credit Unions. 

Senior management official means a 
chief executive officer, an assistant chief 
executive officer, a chief financial 
officer, and any other senior executive 
officer as defined by the appropriate 
federal banking agencies pursuant to 
section 32(f) of the Federal Deposit 
Insurance Act. 


§708a.2 Authority to convert. 

A credit union, with the approval of 
its members, may convert to a mutual 
savings bank or a savings association 
that is in mutual form without the prior 
approval of the NCUA, subject to 
applicable law governing mutual 
savings banks and savings associations 
and the other requirements of this part. 


§708a.3 Board of directors’ approval and 
members’ opportunity to comment. 

(a) A credit union’s board of directors 
must comply with the following notice 
requirements before voting on a 
proposal to convert. 

(1) No later than 30 days before a 
board of directors votes on a proposal to 
convert, it must publish a notice in a 
general circulation newspaper, or in 
multiple newspapers if necessary, 
serving all areas where the credit union 
has an office, branch, or service center. 
It must also post the notice in a clear 
and conspicuous fashion in the lobby of 
the credit union’s home office and 
branch offices and on the credit union’s 
Web site, if it has one. If the notice is 
nat on the home page of the Web site, 
the home page must have a clear and 
conspicuous link, visible on a standard 
monitor without scrolling, to the notice. 

(2) The public notice must include the 
following: 

(i) The name and address of the credit 
union; 


(ii) The type of institution to which 
the credit union’s board is considering 
a proposal to convert; 

(iii) A brief statement of why the 
board is considering the conversion and 
the major positive and negative effects 
of the proposed conversion; 

(iv) A statement that directs members 
to submit any comments on the 
proposal to the credit union’s board of 
directors by regular mail, electronic 
mail, or facsimile; 

(v) The date on which the board plans 
to vote on the proposal and the date by 
which members must submit their 
comments for consideration, which may 
not be more than 5 days before the 
board vote; 

(vi) The street address, electronic mail 
address, and facsimile number of the 
credit union where members may 
submit comments; and 

(vii) A statement that, in the event the 
board approves the proposal to convert, 
the proposal will be submitted to the 
membership of the credit union for a 
vote following a notice period that is no 
shorter than 90 days. 

(3) The board of directors must 
approve publication of the notice. 

) The credit union must collect . 
member comments and retain copies at 
the credit union’s main office until the 
conversion process is completed. 

(c) The board of directors may vote on 
the conversion proposal only after 
reviewing and considering all member 
comments. The conversion proposal 
may only be approved by an affirmative 
vote of a majority of board members 
who have determined the conversion is 
in the best interests of the members. If 
approved, the board of directors must 
set a date for a vote on the proposal by 
the members of the credit union. 


§708a.4 Disclosures and communications 
to members. 

(a) After the board of directors has 
complied with § 708a.3 and approves a 
conversion proposal, the credit union 
must provide written notice of its intent 
to convert to each member who is 
eligible to vote on the conversion. The 
notice to members must be submitted 90 
calendar days, 60 calendar days, and 30 
calendar days before the date of the 
thembership vote on the conversion. A 
ballot must be included in the same 
envelope as the 30-day notice and only 
in the 30-day notice. A converting credit 
union may not distribute ballots with 
either the 90-day or 60-day notice, in 
any other written communications, or in 
person before the 30-day notice is sent. 

(b)(1) The notice to members must 
adequately describe the purpose and 
subject matter of the vote to be taken at 
the special meeting or by submission of 
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the written ballot. The notice must 
clearly inform members that they may 
vote at the special meeting or by 
submitting the written ballot. The notice 
must state the date, time, and place of 
the meeting. 

(2) The notices that are submitted 90 
and 60 days before the membership vote 
on the conversion must state in a clear 
and conspicuous fashion that a written 
ballot will be mailed together with 
another notice 30 days before the date 
of the membership vote on conversion. 
The notice submitted 30 days before the 
membership vote on the conversion 
must state in a clear and conspicuous 
fashion that a written ballot is included 
in the same envelope as the 30-day 
notice materials. 

(3) For purposes of facilitating the 
member-to-member contact described in 
paragraph (f) of this section, the 90-day 
notice must indicate the number of 
credit union members eligible to vote on 
the conversion proposal and state how 
many members have agreed to accept 
communications from the credit union 
in electronic form. The 90-day notice 
must also include the information listed 
in ph (f)(9) of this section. 

&) ) The m ember ballot must include: 

(i) A brief description of the proposal 
(e.g., “Proposal: Approval of the Plan 
Charter Conversion by which (insert 
name of credit union) will convert its 
charter to that of a federal mutual 
savings bank.’’); 

(ii) Two blocks marked respectively as 
“FOR” and “AGAINST;” and 


(ii) The following language: “‘A vote 
FOR the proposal means that you want 
your credit union to become a mutual 
savings bank. A vote AGAINST the 
proposal means that you want your 
credit union to remain a credit union.” 
This language must be displayed in a 
clear and conspicuous fashion 
immediately beneath the FOR and 
AGAINST blocks. 

(5) The ballot may also include voting 
instructions and the recommendation of 
the board of directors (i.e., “Your Board 
of Directors recommends a vote FOR the 
Plan of Conversion”) but may not 
include any further information without 
the prior written approval of the 


: Director. 


c) An adequate description of the 
purpose and subject matter of the 
member vote on conversion, as required 
by paragraph (b) of this section, must 
include: 

(1) A clear and conspicuous 
disclosure that the conversion from a 
credit union to a mutual savings bank 
could lead to members losing their 
ownership interests in the credit union 
if the mutual savings bank subsequently 
converts to a stock institution and the 
members do not become stockholders; 

(2) A clear and conspicuous 
disclosure of how a conversion from a 
credit union to a mutual savings bank 
will affect members’ voting rights and if 
the mutual savings bank intends to base 
voting rights on account balances; 

(3)A eae and conspicuous 
disclosure of any conversion-related 


economic benefit a director or senior 
management official will or may receive 
including receipt of or an increase in 
compensation and an explanation of any 
foreseeable stock-related benefits 
associated with a subsequent conversion 
to a stock institution or mutual holding 
company structure. The explanation of 
stock-related benefits must include a 
comparison of the opportunities to 
acquire stock available to officials and 
employees with those opportunities 
available to the general membership; 


(4) A clear and conspicuous 
disclosure of how the conversion from 
a credit union to a mutual savings bank 
will affect the institution’s ability to 
make non-housing-related consumer 
loans because of a mutual savings 
bank’s obligations to satisfy certain 
lending requirements as a mutual 
savings bank. This disclosure should 
specify possible reductions in some 
kinds of loans to members; and 


(5) An affirmative statement that, at 
the time of conversion to a mutual 
savings bank, the credit union does or 
does not intend to convert to a stock 
institution or a mutual holding 
company structure. 


(d)(1) A converting credit union must 
provide the following disclosures in a 
clear and conspicuous fashion with the 
90-, 60-, and 30-day notices it sends to 
its members regarding the conversion: 


to provide the following disclosures: 


savings 


IMPORTANT REGULATORY DISCLOSURE ABOUT YOUR VOTE 
The National Credit Union Administration, the federal government agency that supervises credit unions, requires [insert name of credit union] 


1. LOSS OF CREDIT UNION MEMBERSHIP. A vote “FOR” the proposed conversion means you want your credit union to become a mutual 

bank. A vote “AGAINST” the proposed conversion means you want your credit union to remain a credit union. 

2. RATES ON LOANS AND SAVINGS. If your credit union converts to a bank, you may experience changes in your loan and savings rates. 
Available historic data indicates that, for most loan products, credit unions on average charge lower rates than banks. For most savings 
products, credit unions on average pay higher rates than banks. 

3. POTENTIAL PROFITS BY OFFICERS AND DIRECTORS. Conversion to a mutual savings bank is often the first step in a two-step process 
to convert to a stock-issuing bank or holding company structure. In such a scenario, the officers and directors of the institution often profit by 
obtaining stock in excess of that available to other members. 


(2) This text must be placed in a box, 
must be the only text on the front side 
of a single piece of paper, and must be 
placed so that the member will see the 
text after reading the credit union’s 
cover letter but before reading any other 
part of the member notice. The back 
side of the paper must be blank. A 
converting credit union may modify this 
text only with the prior written consent 
of the Regional Director and, in the case 
of a state-chartered credit union, the 
appropriate state regulatory agency. 

(e) All written communications from 
a converting credit union to its members 
regarding the conversion must be 


written in a manner that is simple and 
easy to understand. Simple and easy to 
understand means the communications 
are written in plain language designed 
to be understood by ordinary consumers 
and use clear and concise sentences, 
paragraphs, and sections. For purposes 
of this part, examples of factors to be 
considered in determining whether a 
communication is in plain language and 
uses clear and concise sentences, 
paragraphs and sections include the use 
of short explanatory sentences; use of 
definite, concrete, everyday words; use 
of active voice; avoidance of multiple 
negatives; avoidance of legal and 


technical business terminology; 
avoidance of explanations that are 
imprecise and reasonably subject to 
different interpretations; and use of 
language that is not misleading. 

(f)(1) A converting credit union must 
mail or e-mail a requesting member’s 
proper conversion-related materials to 
other members eligible to vote if: 

(i) A credit union’s board of directors 
has adopted a proposal to convert; 

(ii) A member makes a written request 
that the credit union mail or e-mail 
materials for the member; 

(iii) The request is received by the 
credit union no later than 35 days after 
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it sends out the 90-day member notice; 


and 

(iv) The requesting member agrees to 
reimburse the credit union for the 
reasonable expenses, excluding 
overhead, of mailing or e-mailing the 
materials and also provides the credit 
union with an appropriate advance 
payment. 

2) A member’s request must indicate 
if the member wants the materials 
mailed or e-mailed. If a member 
requests that the materials be mailed, 
the credit union will mail the materials 
to all eligible voters. If a member 
requests the materials be e-mailed, the 
credit union will e-mail the materials to 
all members who have agreed to accept 
communications electronically from the 
credit union. The subject line of the 
credit union’s e-mail will be ‘Proposed 
Credit Union Conversion—Views of 
Member (insert member name).”’ 

(3) (i) A converting credit union may, 
at its option, include the following 
statement with a member’s material: 


On (date), the board of directors of (name 
of converting credit union) adopted a 
proposal to convert from a credit union to a 
mutual savings bank. Credit union members 
who wish to express their opinions about the 
proposed conversion to other members may 
provide those opinions to (name of credit 
union). By law, the credit union, at the 
requesting members’ expense, must then 
send those opinions to the other members. 
The attached document represents the 
opinion of a member of this credit union. 
This opinion is a personal opinion and does 
not necessarily reflect the views of the 
management or directors of the credit union. 


(ii) A converting credit union may not 
add anything other than this statement 
to a member’s material without the prior 
approval of the Regional Director. 

4) The term ‘“‘proper conversion- 
related materials” does not include 
materials that: 

(i) Due to size or similar reasons are 
impracticable to mail or e-mail; 

ii) Are false or misleading with 
respect to any material fact; 

(iii) Omit a material fact necessary to 
make the statements in the material not 
false or misleading; 

(iv) Relate to a personal claim or a 
personal grievance, or solicit personal 
gain or business advantage by or on 
behalf of any party; 

(v) Relate to any matter, including a 
general economic, political, racial, 
religious, social, or similar cause, that is 
not significantly related to the proposed 
conversion; 

(vi) Directly or indirectly and without 
expressed factual foundation impugn a 
person’s character, integrity, or 
reputation; 

vii) Directly or indirectly and 
without expressed factual foundation 


make charges concerning improper, 
illegal, or immoral conduct; or 

(viii) Directly or indirectly and 
without expressed factual foundation 
make statements impugning the stability 
and soundness of the credit union. 

(5) If a converting credit union 
believes some or all of a member’s 
request is not proper it must submit the 
member materials to the Regional 
Director within seven days of receipt. 
The credit union must include with its 
transmittal letter a specific statement of 
why the materials are not proper and a 
specific recommendation for how the 
materials should be modified, if 
possible, to make them proper. The 
Regional Director will review the 
communication, communicate with the 
requesting member, and respond to the 
credit union within seven days with a 
determination on the propriety of the 
materials. The credit union must then 
immediately mail or e-mail the material 
to the members if so directed by NCUA. 

(6) A credit union must ensure that its 
members receive all materials that meet 
the requirements of § 708a.4(f) on or 
before the date the members receive the 
30-day notice and associated ballot. If a 
credit union cannot meet this delivery 
requirement, it must postpone mailing 
the 30-day notice until it can deliver the 
member materials. If a credit union 
postpones the mailing of the 30-day 
notice, it must also postpone the special 
meeting by the same number of days. 
When the credit union has completed 
the delivery, it must inform the 
requesting member that the delivery was 
completed and provide the number of 
recipients. 

(7) The term ‘‘appropriate advance 
payment” means: 

(it For requests to mail materials to all 
eligible voters, a payment in the amount 
of 150% of the first class postage rate 
times the number of mailings, and 

(ii) For requests to e-mail materials 
only to members that have agreed to 
accept electronic communications, a 
payment in the amount of 200 dollars. 

8) If a credit union posts conversion- 
related information or material on its 
Web site, then it must simultaneously 
make a portion of its Web site available 
free of charge to its members to post and 
share their opinions on the conversion. 
A link to the portion of the Web site 
available to members to post their views 
on the conversion must be marked 
“Members: Share your views on the 
proposed conversion and see other 
members views” and the link must also 
be visible on all pages on which the 
credit union posts its own conversion- 
related information or material, as well © 
as on the credit union’s homepage. If a- 
credit union believes a particular 


member submission is not proper for 
posting, it will provide that submission 
to the Regional Director for review as 
described in paragraph (f)(5) of this 
section. The credit union may also post 
a content-neutral disclaimer using 
language similar to the language in 
paragraph (f)(3)(i) of this section. 

(9) A converting credit union must 
inform members with the 90-day notice 
that if they wish to provide their 
opinions about the proposed conversion 
to other members they can submit their 
opinions in writing to the credit union 
no later than 35 days from the date of 
the notice and the credit union will 
forward those opinions to other 
members. The 90-day notice will 
provide a contact at the credit union for 
delivery of communications, will 
explain that members must agree to 
reimburse the credit union’s costs of 
transmitting the communication 
including providing an advance 
payment, and will refer members to this 
section of NCUA’s rules for further 
information about the communication 
process. The credit union, at its option, 
may include additional factual 
information about the communication 
process with its 90-day notice. 

(10) A group of members may make a 
joint request that the credit union send 
its materials to other members. For 
purposes of paragraphs (f)(2) and (f)(3) 
of this section, the credit union will use 
the group name provided by the group. 


§708a.5 Notice to NCUA. 


(a) If a converting credit union’s board 
of directors approves a proposal to 
convert, it must provide the Regional 
Director with notice of its intent to 
convert during the 90 calendar day 
period preceding the date of the 
membership vote on the conversion. aed 
(1) A credit union must give noticeto 
the Regional Director of its intent to : 
convert by providing a letter describing 
the material features of the conversion 
or a copy of the filing the credit union 
has made or intends to make with 
another federal or state regulatory 
agency in which the credit union seeks 
that agency’s approval of the 
conversion. A credit union must include 
with the notice to the Regional Director 
copies of the notices the credit union 
has provided or intends to provide to 
members under §§ 708a.3 and 708a.4. 
The credit union must also include a 
copy of the ballot form and all written 
materials the credit union has 
distributed or intends to distribute to 
members. The term “written materials”’ 
includes written documentation or 
information of any sort, including 
electronic communications posted on a 
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Web site or transmitted by electronic 
mail. 

(2) As part of its notice to NCUA of 
intent to convert, the credit union’s 
board of directors must provide the 
Regional Director with a certification of 
its support for the conversion proposal 
and plan. Each director who voted in 
favor of the conversion proposal must 
sign the certification. The certification 
must contain the following: 

(i) A statement that each director 
signing the certification supports the 
proposed conversion and believes the 
proposed conversion is in the best 
interests of the members of the credit 
union; 

(ii) A description of all materials 
submitted to the Regional Director with 
the notice and certification; 

(iii) A statement that each board 
member signing the certification has 
examined all these materials carefully 
and these materials are true, correct, 
current, and complete as of the date of 
submission; and 

(iv) An acknowledgement that federal 
law (18 U.S.C. 1001) prohibits any 
misrepresentations or omissions of 
material facts, or false, fictitious or 
fraudulent statements or representations 
made with respect to the certification or 
the materials provided to the Regional 
Director or any other documents or 
information provided to the members of 
the credit union or NCUA in connection 
with the conversion. 

(3) A state-chartered credit union 
must state as part of the notice required 
by § 708a.5(a) if its state chartering law 
permits it to convert to a mutual savings 
bank and provide the specific legal 
citation. A state-chartered credit union 
will remain subject to any state law 
requirements for conversion that are 
more stringent than those this part 
imposes, including any internal 
governance requirements, such as the 
requisite membership vote for 
conversion and the determination of a 
member’s eligibility to vote. If a state- 
chartered credit union relies for its 
authority to convert to a mutual savings 
bank on a state law parity provision, 
meaning a provision in state law 
permitting a state-chartered credit union 
to operate with the same or similar 
authority as a federal credit union, it 


ust: 

(i) Include in its notice a statement 
that its state regulatory authority agrees 
that it may rely on the state law parity 
provision as authority to convert; and 

(ii) Indicate its state regulatory 
authority’s position as to whether 
federal law and regulations or state law 
will control internal governance issues 
in the conversion such as the requisite 
membership voté for conversion and the 


determination of a member’s eligibility 
to vote. 

(b) If it chooses, a credit union may 
seek a preliminary determination from 
the Regional Director regarding any of 
the notices required under this part and 
its proposed methods and procedures 
applicable to the membership 
conversion vote. The Regional Director 
will make a preliminary determination 
regarding the notices and methods and 
procedures applicable to the 
membership vote within 30 calendar 
days of receipt of a credit union’s 
request for review unless the Regional 
Director extends the period as necessary 
to request additional information or 
review a credit union’s submission. A 
credit union’s prior submission of any 
notice or proposed voting procedures 
does not relieve the credit union of its 
obligation to certify the results of the 
membership vote required by § 708a.6 
or eliminate the right of the Regional 
Director to disapprove the actual 
methods and procedures applicable to 
the membership vote if the credit union 
fails to conduct the membership vote in 
a fair and legal manner consistent with 
the Federal Credit Union Act and these 
rules. 

(c) After receiving the notice 
described in paragraph (a)(3) of this 
section, the Regional Director will 
contact and consult with the 
appropriate State Supervisory 
Authority. 


§708a.6 Membership approval of a 
proposal to convert. 

(a) A proposal for conversion 
approved by a board of directors 
requires approval by a majority of the 
members who vote on the proposal. 

(b) The board of directors must set a 
voting record date to determine member 
voting eligibility that is at least one day 
before the publication of notice required 
in § 708a.3. 

(c) A member may vote on a proposal 
to convert in person at a special meeting 
held on the date set for the vote or by 
written ballot filed by the member. The 
vote on the conversion proposal must be 
by secret ballot and conducted by an 
independent entity. The independent 
entity must be a company with 
experience in conducting corporate 
elections. No official or senior 
management official of the credit union 
or the immediate family members of any 
official or senior management official 
may have any ownership interest in or 
be employed by the independent entity. 


§708a.7 Certification of vote on 
conversion proposal. 


(a) The board of directors of the 
converting credit union must certify the 


results of the membership vote to the 
Regional Director within 10 calendar 
days after the vote is taken. 

(b) The certification must also include 
a statement that the notice, ballot and 
other written materials provided to 
members were identical to those 
submitted to NCUA pursuant to 
§ 708a.5. If the board cannot certify this, 
the board must provide copies of any 
new or revised materials and an 
explanation of the reasons for any 
changes. 


§708a.8 NCUA oversight of methods and 
procedures of membership vote. 

(a) The Regional Director will review 
the methods by which the membership 
vote was taken and the procedures 
applicable to the membership vote. The 
Regional Director will determine: if the 
notices and other communications to 
members were accurate, not misleading, 
and timely; the membership vote was 
conducted in a fair and legal manner; 
and the credit union has otherwise 
complied with part 708a. 

(b) After completion of this review, 
the Regional Director will issue a 
determination that the methods and 
procedures applicable to the 
membership vote are approved or 
disapproved. The Regional Director will 
issue this determination within 30 
calendar days of receipt from the credit 
union of the certification of the result of 
the membership vote required under 
§ 708a.7 unless the Regional Director 
extends the period as necessary to 
request additional information or review 
the credit union’s submission. Approval 
of the methods and procedures under 
this paragraph remains subject to a 
credit union fulfilling the requirements 
in § 708a.10 for timely completion of the 
conversion. 

(c) If the Regional Director 
disapproves the methods by which the 
membership vote was taken or the 
procedures applicable to the 
membership vote, the Regional Director 
may direct that a new vote be taken. 

(d) A converting credit union may 
appeal the Regional Director’s 
determination to the NCUA Board. The 
credit union must file the appeal within 
30 days after receipt of the Regional — 
Director’s determination. The NCUA 
Board will act on the appeal within 90 
days of receipt. 


§708a.9 Other regulatory oversight of 
methods and procedures of membership 
vote. 

The federal or state regulatory agency 
that will have jurisdiction over the 
financial institution after conversion 
must verify the membership vote and 
may direct that a new vote be taken, if 
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it disapproves of the methods by which 
the membership vote was taken or the 

_ procedures applicable to the 
membership vote. 


§708a.10 Completion of conversion. 

(a) After receipt of the approvals 
under § 708a.8 and § 708a.9 the credit 
union may complete the conversion. 

(b) The credit union must complete 
the conversion within one year of the 
date of receipt of NCUA approval under 
§ 708a.8. If a credit union fails to 
complete the conversion within one 
year the Regional Director will 
disapprove of the methods and 
procedures. The credit union’s board of 
directors must then adopt a new 
conversion proposal and solicit another 
member vote if it still desires to convert. 

(c) The Regional Director may, upon 
timely request and for good cause, 
extend the one year completion period 
for an additional six months. 

(d) After notification by the board of 
directors of the mutual savings bank or 
mutual savings association that the 
conversion has been completed, the 
NCUA will cancel the insurance _ 
certificate of the credit union and, if 
applicable, the charter of a federal credit 
union. 


§708a.11 Limit on compensation of 
officials. 


No director or senior management 


official of an insured credit union may 
receive any economic benefit in 
connection with the conversion of a 
credit union other than compensation 
and other benefits paid to directors or 
senior management officials of the 
converted institution in the ordinary 
course of business. 


§708a.12 Voting incentives. 

If a converting credit union offers an 
incentive to encourage members to 
participate in the vote, including a prize 
raffle, every reference to such incentive 
made by the credit union in a written 
communication to its members must 
also state that members are eligible for 
the incentive regardless of whether they 
vote for or against the proposed 
conversion. 


§708a.13 Voting guidelines. 

A converting credit union must 
conduct its member vote on conversion 
in a fair and legal manner. NCUA 
provides the following guidelines as 
suggestions to help a credit union obtain 
a fair and legal vote and otherwise fulfill 
its regulatory obligations. These 
guidelines are not an exhaustive 
checklist and do not by themselves 
guarantee a fair and legal vote. 

(a) Applicability of state law. While 
NCUA’s conversion rule applies to all 


conversions of federally insured credit 
unions, federally insured state-chartered 
credit unions (FISCUs) are also subject 
to state law on conversions. NCUA’s 
position is that a state legislature or 
state supervisory authority may impose 


conversion requirements more stringent . 


or restrictive than NCUA’s. States that 
permit this kind of conversion may have 
substantive and procedural 
requirements that vary from federal law. 
For example, there may be different 
voting standards for approving a vote. 
While the Federal Credit Union Act 
requires a simple majority of those who 
vote to approve a conversion, some 
states have higher voting standards 
requiring two-thirds or more of those 
who vote. A FISCU should be careful to 
understand both federal and state law to 
navigate the conversion process and 
conduct a proper vote. 

(b) Eligibility to vote. 

(1) Determining who is eligible to cast 
a ballot is fundamental to any vote. No 
conversion vote can be fair and legal if 
some members are improperly 
excluded. A converting credit union 
should be cautious to identify all 
eligible members and make certain they 
are included on its voting list. NCUA 
recommends that a converting credit 
union establish internal procedures to 
manage this task. 

(2) A converting credit union should 


be careful to make certain its member 


list is accurate and complete. For 
example, when a credit union converts 
from paper recordkeeping to computer 
recordkeeping, some member names 
may not transfer unless the credit union 
is careful in this regard. This same 


‘problem can arise when a credit union 


converts from one computer system to 
another where the software is not 
completely compatible. 

(3) Problems with keeping track of 
who is eligible to vote can also arise 
when a credit union converts from a 
federal charter to a state charter or vice 
versa. NCUA is aware of an instance 
where a federal credit union used 
membership materials allowing two or 
more individuals to open a joint account 
and also allowed each to become a 
member. The federal credit union later 
converted to a state-chartered credit 
union that, like most other state- 
chartered credit unions in its state, used 
membership materials allowing two or 
more individuals to open a joint account 
but only allowed the first person listed 
on the account to become a member. 
The other individuals did not become 
members as a result of their joint 
account, but were required to open 
another account where they were the 
first or only person listed on the 
account. Over time, some individuals 


who became members of the federal 
credit union as the second person listed 
on a joint account were treated like 
those individuals who were listed as the 
second person on a joint account 
opened directly with the state-chartered 
credit union. Specifically, both of those 
groups were treated as non-members not 
entitled to vote. This example makes the 
point that a credit union must be 


diligent in maintaining a reliable 


membership list. . 

(c) Scheduling the special meeting. 
NCUA’s conversion rule requires a 
converting credit union to permit 
members to vote by written mail ballot 
or in person at a special meeting held 
for the purpose of voting on the 
conversion. Although most members 
may choose to vote by mail, a significant 
number may choose to vote in person. 
As a result, a converting credit union 
should be careful to conduct its special 
meeting in a manner conducive to 
accommodating all members wishing to 
attend, including selecting a meeting 
location that can accommodate the 
anticipated number of attendees and is 
conveniently located. The meeting 
should also be held on a day and time 
suitable to most members’ schedules. A 
credit union should conduct its meeting 
in accordance with applicable federal 
and state law, its bylaws, Robert’s Rules 
of Order or other appropriate 
parliamentary procedures, and 
determine before the meeting the nature 
and scope of any discussion to be 
permitted. 

(d) Voting incentives. Some credit 
unions may wish to offer incentives to - 
members, such as entry to a prize raffle, 
to encourage participation in the 
conversion vote. The credit union must 
exercise care in the design and 
execution of such incentives. 

(1) The credit union should ensure 
that the incentive complies with all 
applicable state, federal, and local laws. 

2) The incentive should not be 
unreasonable in size. The cost of the 
incentive should have a negligible 
impact on the credit union’s net worth 
ratio and the incentive should not be so 
large that it distracts the member from 
the purpose of the vote. If the board 
desires to use such incentives, the cost 
of the incentive should be included in 
the directors’ deliberation and 
determination that the conversion is in 
the best interests of the credit union’s 
members. 

(3) The credit union should ensure 
that the incentive is available to every 
member that votes regardless of how or 
when he or she votes. All of the credit 
union’s written materials promoting the 
incentive to the membership must 
disclose to the members, as required by 
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equal opportunity to participate inthe —_ incentives so that they are available or in person at the special meeting. 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 

42 CFR Part 447 

[CMS-2238-P] 

RIN 0938-A020 


Medicaid Program; Prescription Drugs 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
implement the provisions of the Deficit 
Reduction Act of 2005 (DRA) pertaining 
to prescription drugs under the 
Medicaid program. The DRA requires 
the Secretary of Health and Human 
Services to publish a final regulation no 
later than July 1, 2007. In addition, we 
would add to existing regulations 
certain established Medicaid rebate 
policies that are currently set forth in 
CMS guidance. This rule would bring 
together existing and new regulatory 
requirements in one, cohesive subpart. 
DATES: To be assured consideration, 
comments must be received at one of 
the addresses provided below, no later 
than 5 p.m. on February 20, 2007. 
ADDRESSES: In commenting, please refer 
to file code CMS—2238-P. Because of 
staff and resource limitations, we cannot 
accept comments by facsimile (FAX) 
transmission. 

You may submit comments in one of 
four ways (no duplicates, please): 

1. Electronically. You may submit 
electronic comments on specific issues 
in this regulation to http:// 
www.cms.hhs.gov/eRulemaking. Click 
on the link “Submit electronic 
comments on CMS regulations with an 
open comment period.” (Attachments 
should be in Microsoft Word, 
WordPerfect, or Excel; however, we 
prefer Microsoft Word.) 

2. By regular mail. You may mail 
written comments (one original and two 
copies) to the following address ONLY: 
Centers for Medicare & Medicaid 
Services, Department of Health and 
Human Services, Attention: CMS—2238- 
P, P.O. Box 8015, Baltimore, MD 21244— 
8015. 

Please allow sufficient time for mailed 
comments to be received before the 
close of the comment period. 

3. By express or overnight mail. You 
may send written comments (one 
original and two copies) to the following 
address ONLY: Centers for Medicare & 
Medicaid Services, Department of 
Health and Human Services, Attention: 


CMS-2238-P, Mail Stop C4—26-05, 
7500 Security Boulevard, Baltimore, MD 
21244-1850. 

4. By hand or courier. If you prefer, 
you may deliver (by hand or courier) 
your written comments (one original 
and two copies) before the close of the 
comment period to one of the following 
addresses. If you intend to deliver your 
comments to the Baltimore address, 
please call telephone number (410) 786- 
7195 in advance to schedule your 
arrival with one of our staff members. 
Room 445-—G, Hubert H. Humphrey 
Building, 200 Independence Avenue, 
SW., Washington, DC 20201; or 7500 
Security Boulevard, Baltimore, MD 
21244-1850. 

(Because access to the interior of the 
HHH Building is not readily available to 
persons without Federal Government 
identification, commenters are 
encouraged to leave their comments in 
the CMS drop slots located in the main 
lobby of the building. A stamp-in clock 
is available for persons wishing to retain 
a proof of filing by stamping in and 
retaining an extra copy of the comments 
being filed.) 

Comments mailed to the addresses 
indicated as appropriate for hand or 
courier delivery may be delayed and 
received after the comment period. 

Submission of comments on 
paperwork requirements. You may 
submit comments on this document's 
paperwork requirements by mailing 
your comments to the addresses 
provided at the end of the “Collection 
of Information Requirements”’ section in 
this document. 

For information on viewing public 
comments, see the beginning of the 
SUPPLEMENTARY INFORMATION section. 
FOR FURTHER INFORMATION CONTACT: 
Kimberly Howell, (410) 786-6762 (for 
issues related to the determination of 
average manufacturer price and best 
price). 

Yolanda Reese, (410) 786-9898 (for 
issues related to authorized generics). 

Madlyn Kruh, (410) 786-3239 (for 
issues related to nominal prices). 

Marge Watchorn, (410) 786-4361 (for 
issues related to manufacturer reporting 
requirements). 

Gail Sexton, (410) 786-4583 (for 
issues related to Federal upper limits). 

Christina Lyon, (410) 786-3332 (for 
issues related to physician-administered 
drugs). 

Bernadette Leeds, (410) 786-9463 (for 
issues related to the regulatory impact 
analysis). 

SUPPLEMENTARY INFORMATION: 

Submitting Comments: We welcome 
comments from the public on all issues 
set forth in this rule to assist us in fully 


considering issues and developing 
policies. You can assist us by 
referencing the file code CMS-—2238-P 
and the specific “‘issue identifier’’ that 
precedes the section on which you 
choose to comment. 

Inspection of Public Comments: All 
comments received before the close of 
the comment period are available for 
viewing by the public, including any 
personally identifiable or confidential. 
business information that is included in 
a comment. We post all comments 
received before the close of the 
comment period on the following Web 
site as soon as possible after they have 
been received: http://www.cms.hhs.gov/ 
eRulemaking. Click on the link 
“Electronic Comments on CMS 
Regulations’ on that Web site to view 
public comments. 

Comments received timely will also 
be available for public inspection as 
they are received, generally beginning 
approximately 3 weeks after publication 
of a document, at the headquarters of 
the Centers for Medicare & Medicaid 
Services, 7500 Security Boulevard, 
Baltimore, Maryland 21244, Monday 
through Friday of each week from 8:30 
a.m. to 4 p.m. To schedule an 
appointment to view public comments, 
phone 1-800-743-3951. 


I. Background 


[If you choose to comment on issues in 
this section, please include the caption 
“Background” as the beginning of your 
comments. ] 


A. Introduction 


Under the Medicaid program, States 
may provide coverage of outpatient 
drugs as an optional service under 
section 1905(a)(12) of the Social 
Security Act (the Act). Section 1903(a) 
of the Act provides for Federal financial 
participation (FFP) in State 
expenditures for these drugs. In order 
for payment to be made available under 
section 1903 for certain drugs, 
manufacturers must enter into a 
Medicaid drug rebate agreement as set 
forth in section 1927(a) of the Act. 
Section 1927 of the Act provides 
specific requirements for rebate 
agreements, drug pricing submission 
and confidentiality requirements, the 
formula for calculating rebate payments, 
and requirements for States with respect 
to covered outpatient drugs. 

This proposed rule en implement 
sections 6001(a)-(d), 6002, and 6003 of 
the Deficit Reduction Act of 2005 
(DRA), Pub. L. 109-171 (Feb. 8, 2006). 
It also would codify those parts of 
section 1927 of the Act that pertain to 
requirements for drug manufacturers’ 
calculation and reporting of average 
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manufacturer price (AMP) and best 
price, and it would revise existing 
regulations that set upper payment 
limits for certain covered outpatient 
drugs. This proposed rule would also 
implement section 1903(i)(10) of the — 
Act, as revised by the DRA, with regard 
to the denial of FFP in expenditures for 
certain physician-administered drugs. 
Finally, the proposed rule would 
address other provisions of the drug 
rebate program, to the extent those 
provisions are affected by the DRA. 

The Medicaid Drug Rebate Program 
was established by section 4401 of the 
Omnibus Budget Reconciliation Act of 
1990 (OBRA 90), Pub. L. 101-508 (Nov. 
5, 1990) and subsequently modified by 
the Veterans Health Care Act of 1992 
(VHCA), Pub. L. 102-585 (Nov. 4, 1992) 
and the Omnibus Budget Reconciliation 
Act of 1993, Pub. L. 103-66 (Aug. 10, 
1993). These provisions were 
implemented primarily through the 
national drug rebate agreement (56 FR 
7049 (Feb. 21, 1991)) and other informal 
program releases, which provide 
standards for manufacturer reporting 
and rebate calculations. The statutory 


changes that affect the provisions of this - 


proposed rule are described below. 


B. Changes Made by the Deficit 
Reduction Act of 2005 


Section 6001(a) of the DRA amends 
section 1927(e) of the Act to revise the 
formula CMS uses to set Federal upper 
limits (FULs) for multiple source drugs. 
Effective January 1, 2007, the upper 


limit for multiple source drugs shall be - 


established at 250 percent of the average 
manufacturer price (AMP) (as computed 
without regard to customary prompt pay 
discounts extended to wholesalers) for 
the least costly therapeutic equivalent. 
Section 6001(b) of the DRA amends 
section 1927(b)(3) of the Act to create a 
requirement that manufacturers report 
certain prices to the Secretary monthly. 
It also requires the Secretary to provide 
AMP to States on a monthly basis 
beginning July 1, 2006 and post AMP on 
a Web site at least quarterly. We are 
aware of concerns that the AMPs 
released to the States beginning July 1, 
2006, will not reflect changes to the 
definition of AMP made by the DRA and 
proposed in this rule. While we made 
the AMPs available to the States 
beginning July 1, 2006, States should 
keep these data confidential in 
accordance with section 1927(b)(3)(D) of 
the Act. Section 6001(b) of the DRA 
revises these confidentiality provisions 
to permit States to use AMP to calculate 
payment rates; however, these 
confidentiality amendments are not 
effective until January 1, 2007. This six- 
month period will give the States a 


chance to review the AMP data and 
revise their systems to address the DRA 
amendments. 

Section 6001(c) of the DRA modifies 
the definition of AMP to remove 
customary prompt pay discounts 
extended to wholesalers from the AMP 
calculation and requires manufacturers 
to report these customary prompt pay 
discounts to the Secretary. It requires 
the Inspector General of the Department 
of Health and Human Services (IG) to 
review the requirements for, and the 
manner in which, AMP is determined 
and submit to the Secretary and 
Congress any recommendations for 
changes no later than June 1, 2006. 
Finally, it requires the Secretary to 
promulgate a regulation that clarifies the 
requirements for, and the manner in 
which, AMP is determined no later than 
July 1, 2007, taking into consideration 
any IG recommendations. 

Section 6001(d) of the DRA requires 
manufacturers to report information on 
sales at nominal price to the Secretary 
for calendar quarters beginning on or 
after January 1, 2007. It also specifies 
the entities to which nominal price 
applies. It limits the merely nominal 
exclusion to sales at nominal prices to 
the following: A covered entity 
described in section 340B(a)(4) of the 
Public Health Service Act (PHSA), an 
intermediate care facility for the 
mentally retarded (ICF/MR), a State- 
owned or operated nursing facility, and 
any other facility or entity that the 
Secretary determines is a safety net 
provider to which sales of such drugs at 
a nominal price would be appropriate, 
based on certain factors such as type of 
facility or entity, services provided by 
the facility or entity, and patient 
population. 

ection 6001(e) of the DRA amends 
section 1927 of the Act to provide for a 
survey of retail prices and State 
performance rankings. These provisions 
are not addressed in this proposed rule. 

Section 6001(f) of the DRA makes 
minor amendments to section 1927(g) of 
the Act which are self-implementing. 

Section 6001(g) of the DRA provides 
that the amendments in section 6001 are 
effective on January 1, 2007, unless 
otherwise noted. 

Section 6002 of the DRA amends 
section 1903(i)(10) of the Act by 
prohibiting Medicaid FFP for physician- 
administered drugs unless States submit 
the utilization data described in section 
1927(a) of the Act. It also amends 
section 1927 of the Act to require the 
submission of utilization data for 
physician-administered drugs. 

Section 6003(a) of the DRA amends | 
section 1927(b)(3)(A) of the Act to 
require manufacturers to include within 


AMP and best price all of its drugs that 
are sold under a new drug applicatiun 
(NDA) approved under section 505(c) of 
the Federal Food, Drug, and Cosmetic 
Act (FFDCA) when they report AMP 
and best price to the Secretary. 

Section 6003(b) of the DRA amends 


section 1927(c)(1)(C) of the Act to clarify 


that manufacturers must include the 
lowest price available to any entity for 
a drug sold under an NDA approved 
under section 505(c) of the FFDCA 
when determining best price. Section 
6003(b) also amends section 1927(k) to 
require that in the case ofa 
manufacturer that approves, allows, or 
otherwise permits any of its drugs to be 
sold under an NDA approved under 
section 505(c) of the FFDCA, the AMP 
shall be calculated to include the 
average price paid for such drugs by 
wholesalers for drugs distributed to the 
retail pharmacy class of trade. Section 
6003(c) of the DRA provides that the 
amendments made by section 6003 are 
effective January 1, 2007. 

The statutory provisions in the DRA 
that affect the Medicaid Drug Rebate 
Program, as well as the regulatory 
provisions we are proposing to 
implement the program, are discussed 
in greater detail in the section entitled 
“Provisions of the Proposed 
Regulations” below. 


C. Notice of Proposed Rulemaking 
Published September 19, 1995 


On September 19, 1995, CMS (then 
the Health Care Financing 
Administration) published a notice of | 
proposed rulemaking (NPRM) in the 
Federal Register (60 FR 48442 (Sept. 19, 
1995)). The purpose of the 1995 NPRM 
was to propose regulations pertaining to 
the Medicaid Drug Rebate Program and 


. to address the national rebate agreement 


(56 FR 7049 (Feb. 21, 1991)). On August 
29, 2003, CMS finalized two of the 
provisions in the 1995 NPRM through a 
final rule with comment period (68 FR 
51912). These regulations require 
manufacturers to retain records for data 
used to calculate AMP and best price for 
three years from when AMP and besi 
price are reported to CMS. We also 
provided that manufacturers should 
report revisions to AMP and best price 
for a period not to exceed twelve 
quarters from the quarter in which the 
data are due. On November 26, 2004, we 
published final regulations (69 FR 
68815) that require a manufacturer to 
retain pricing data for 10 years from the 
date the manufacturer reports that data 
to CMS and for an additional time frame 
where the manufacturer is the subject of 
an audit or government investigation. 
Due to the time that has elapsed since 
publication of the 1995 NPRM and 
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changes in the prescription drug 
industry, we do not plan to finalize the 
other provisions of that proposed rule, 
and any comments on the 1995 NPRM 
are outside the scope of this proposed 
rule. This proposed rule does not 
address the entire Medicaid Drug Rebate 
Program, but focuses primarily on the 
provisions of the DRA that address the 
Medicaid Drug Rebate Program. 


II. Provisions of the Proposed 
Regulations 


Basis and Purpose of Subpart I—Section 
447.500 


This subpart would implement 
specified provisions of sections 1927, 
1903(i)(10), and 1902(a)(54) of the Act 
related to implementation of the DRA. It 
would include requirements related to 
State plans, FFP for drugs, and the 
payment for covered outpatient drugs 
under Medicaid. In this rule, we also 
propose to move the existing Medicaid 
drug provisions in the Federal 
regulations from subpart F to subpart I 
of 42 CER part 447. 


Definitions—Section 447.502 


This section of the rule would include 
definitions of key terms used in 42 CFR 
part 447, subpart I. We propose to use 
definitions from several sources, 
including the Act, Federal regulations, 
program guidance, and the national 
rebate agreement. We invite the public 
to provide comments on the terms we 
have chosen to define as well as the 
proposed definitions described below. 

Bona fide service fee would mean a 
fee paid by a manufacturer to an entity, 
that represents fair market value for a 
bona fide, itemized service actually 
performed on behalf of the manufacturer 
that a manufacturer would otherwise 
perform (or contract for) in the absence 
of the service arrangement, and that is 
not passed in whole or in part to a client 
or customer of an entity, whether or not 
the entity takes title to the drug. 

Brand name drug would mean a 
single source or innovator multiple 
source drug. 

Bundled sale would mean an 
arrangement regardless of physical 
packaging under which the rebate, 
discount, or other price concession is 
conditioned upon the purchase of the 
same drug or drugs of different types 
(that is, at the nine-digit National Drug 
Code (NDC) level) or some other 
performance requirement (e.g., the 
achievement of market share, inclusion 
or tier placement on a formulary), or 
where the resulting discounts or other 
price concessions are greater than those 
which would have been available had 
the bundled drugs been purchased 


separately or outside the bundled 
arrangement. For bundled sales, the 
discounts are allocated proportionately 
to the dollar value of the units of each 
drug sold under the bundled 
arrangement. For bundled sales where 
multiple drugs are discounted, the 
aggregate value of all the discounts 
should be proportionately allocated 
across all the drugs in the bundle. 


Consumer Price Index “‘ Urban (CPI- ~ 


U) would be defined the same as it is 
in the national rebate agreement, except 
we would replace “U.S. Department of 
Commerce’”’ with “U.S. Department of 
Labor” to reflect that the Department of 
Labor is now responsible for updating 
the CPI-U. Therefore, the term CPI-U 
would mean the index of consumer 
prices developed and updated by the 
U.S. Department of Labor. For purposes 
of this subpart, it would be the CPI for 
all urban consumers (U.S. average) for 
the month before the beginning of the 
calendar quarter for which the rebate is 
aid. 
J Dispensing fee would be defined 
similarly to how it is defined for the 
Medicare Part D program in 42 CFR 
423.100 in light of some of the parallels 
of Part D to Medicaid. We are defining 
this term in order to assist States in their 
evaluation of factors in establishing a 
reasonable dispensing fee to pharmacy 
providers. We note that while we 
propose to define this term, we do not 
intend to mandate a specific formula or 
methodology which the States must use 
to determine the dispensing fee. The 
formula is consistent with our 
regulation that defines estimated 
acquisition costs which give States 
flexibility to determine EAC. However, 
consistent with a recommendation made 
by the Office of the Inspector General 
(OIG) in its report, “Determining 
Average Manufacturer Prices for 
Prescription Drugs under the Deficit 
Reduction Act of 2005,” (A—06—06-— 
00063) May 2006, we encourage States 
to analyze the relationship between 
AMP and pharmacy acquisition costs to 
ensure that the Medicaid program 
appropriately reimburses pharmacies for 
estimated acquisition costs. 

Dispensing fee would be defined as 
the fee which— 

(1) Is incurred at the point of sale and 
pays for costs other than the ingredient 
cost of a covered outpatient drug each 
time a covered outpatient drug is . 
dispensed; 

(2) Includes only pharmacy costs 
associated with ensuring that possession 
of the appropriate covered outpatient 
drug is transferred to a Medicaid 
beneficiary. Pharmacy costs include, but 
are not limited to, any reasonable costs 
associated with a pharmacist’s time in 


checking the computer for information 
about an individual’s coverage, 
performing drug utilization review and 
preferred drug list review activities, 
measurement or mixing of the covered 
outpatient drug, filling the container, 
beneficiary counseling, physically 
providing the completed prescription to 
the Medicaid beneficiary, delivery, 
special packaging, and overhead 
associated with maintaining the facility 
and equipment necessary to operate the 
pharmacy; and 

(3) Does not include administrative 
costs incurred by the State in the 
operation of the covered outpatient drug 
benefit including systems costs for 
interfacing with pharmacies. 

Innovator multiple source drug would 
be defined based on the definition in 
section 1927(k)(7)(A)(ii) of the Act. We 
would also use the definition from the 
national rebate agreement. Innovator 
multiple source drug would mean a 
multiple source drug that was originally 
marketed under an original NDA 
approved by the Food and Drug 
Administration (FDA). It would include 
a drug product marketed by any cross- 
licensed producers or distributors 
operating under the NDA and a covered 
outpatient drug approved under an 
NDA, Product License Approval, 
Establishment License Approval or 
Antibiotic Drug approval. We believe 
this definition is consistent with our 
understanding of the drug rebate statute 
and section 6003 of the DRA which 
includes within the definition those 
drugs which often receive a certain 
amount of patent protection and/or 
market exclusivity. 

Manufacturer would be defined based 
on the definition in section 1927(k)(5) of 
the Act and the national rebate 
agreement. It would also mirror the 
current definition of manufacturer used 
by Medicare in the regulations regarding 
manufacturer’s average sales price (ASP) 
data. For purposes of the Medicaid 
program, manufacturer would be 
defined as any entity that possesses 
legal title to the NDC for a covered drug 
or biological product and— 

(a) Is engaged in the production, 
preparation, propagation, compounding, 
conversion, or processing of covered 
outpatient drug products, either directly 


‘or indirectly by extraction from 


substances of natural origin, or 
independently by means of chemical 
synthesis, or by a combination of 
extraction and chemical synthesis; or 

(b) Is engaged in the packaging, 
repackaging, labeling, relabeling, or 
distribution of covered outpatient drug 
products and is not a wholesaler of 
drugs or a retail pharmacy licensed 
under State law. 
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(c) With respect to authorized generic 
products, the term ‘‘manufacturer”’ will 
also include the original holder of the 
NDA. 

(d) With respect to drugs subject to 
private labeling arrangements, the term 
“manufacturer” will also include those 
entities that do not possess legal title to 
the NDC. 

Multiple source drug is currently 
defined in Federal regulations at section 
42 CFR 447.301. We propose removing 
the definition from that section and 
revising the definition to reflect the 
DRA amendments to section 1927 of the 
Act. We would define the term multiple 
source drug to mean, with respect to a 
rebate period, a covered outpatient drug 
for which there is at least one other drug 
product which— 

(1) Is rated as therapeutically 
equivalent. For the list of drug products 
rated as therapeutically equivalent, see 
the FDA’s most recent publication of 
“Approved Drug Products with 
Therapeutic Equivalence Evaluations”’ 
which is available at http:// 
www.fda.gov/cder/orange/default.htm 
or can be viewed at the FDA’s Freedom 
of Information Public Reading Room at 
5600 Fishers Lane, rm. 12A-30, 
Rockville, MD 20857; 

(2) Is pharmaceutically equivalent and 
bioequivalent, as determined by the 
FDA; and 

(3) Is sold or marketed in the United 
States during the rebate period. 

National drug code (NDC) would be 
defined as it is used by the FDA and 
based on the definition used in the 
national rebate agreement. For purposes 
of this subpart, it would mean the 11- 
digit numerical code maintained by the 
FDA that indicates the labeler, product, 
and package size, unless otherwise 
specified in the regulation as being 
without respect to package size (9-digit 
numerical code). 

National rebate agreement is 
described in section 1927 of the Act. 
Section 1927(b) of the Act outlines the 
terms of the rebate agreement, including 
reporting timeframes, manufacturer 
responsibilities, penalties, and 
confidentiality of pricing data. We 
propose that the national rebate 
agreement would continue to be defined 
as the rebate agreement developed by 
CMS and entered into by CMS on behalf 
of the Secretary or his designee and a 
manufacturer to implement section 1927 
of the Act. 

Nominal price would be defined as it 
is in the national rebate agreement. We 
propose incorporating this definition in 
this rule because it is the standard 
presently used in the Medicaid program 
and the Medicare Part B program, and 
is similar to that used by the 


Department of Veterans Affairs (DVA) in 
administering the Federal Supply 
Schedule (FSS). Nominal price would 
mean a price that is less than 10 percent 
of AMP in the same quarter for which 
the AMP is computed. 

Rebate period is defined in section 
1927(k)(8) of the Act as a calendar 
quarter or other period specified by the 
Secretary with respect to the payment of 
rebates under the national rebate 
agreement. The Medicaid Drug Rebate 
Program currently operates using a 
calendar quarter for the rebate period. 
While AMPs would be reported 
monthly for purposes of calculating 
FULs and for release to States, we can 
find no evidence in the legislative 
history of the DRA that Congress 
intended to change the definition of 
rebate period. Therefore, we would 
define rebate period as a calendar 
quarter. 

Single source drug is defined in 
section 1927(k)(7)(A)(iv) of the Act as a 
covered outpatient drug which is 
produced or distributed under an 
original NDA approved by the FDA, 
including a drug product marketed by 
any cross-licensed producers or 
distributors operating under the NDA. It 
is further defined in the national rebate 
agreement as a covered outpatient drug 
approved under a Product License 
Approval, Establishment License 
Approval, or Antibiotic Drug Approval. 
We propose to define the term single 
source drug as it is defined in the statute 
and the national rebate agreement. 


Determination of Average Manufacturer 
Price—Section 447.504 


Background 


Prior to the DRA, section 1927(k)(1) of 
the Act specified that the AMP with 
respect to a covered outpatient drug of 
a manufacturer for a rebate period is the 
average unit price paid to the 
manufacturer for the drug in the United 
States by wholesalers for drugs 
distributed to the retail pharmacy class 
of trade after deducting customary 
prompt pay discounts. 

The national rebate agreement (56 FR 
7049 (Feb. 21, 1991)) further specifies 
that: 

e Direct sales to hospitals, health 
maintenance organizations (HMOs) and 
wholesalers, where the drug is relabeled 
under that distributor’s national drug 
code number, and FSS prices are not” 
included in the calculation of AMP; 

e AMP includes cash discounts and 
all other price reductions (other than 
rebates under section 1927 of the Act), 
which reduce the actual price paid; 

e AMP is calculated as net sales 
divided by the number of units sold, 


excluding free goods (i.e., drugs or any 
other items given away, but not 
contingent on any purchase 
requirements), and 

e Net sales means quarterly gross 
sales revenue less cash discounts 
allowed and all other price reductions 
(other than rebates under section 1927 
of the Act) which reduce the actual 
price paid. 

Consistent with these provisions, it 
has been our policy that in order to 
provide a reflection of market 
transactions, the AMP for a quarter 
should be adjusted by the manufacturer 
if cumulative discounts or other 
arrangements subsequently adjust the 
prices actually realized. 

AMP should be adjusted for bundled 
sales (as defined above) by determining 
the total value of all the discounts on all 
drugs in the bundle and allocating those 
discounts proportionately to the 
respective AMP calculations. The 
aggregate discount is allocated 
proportionately to the dollar value of 
the units ofeach drug sold under the 
bundled arrangement. Where discounts 
are offered on multiple products in a 
bundle, the aggregate value of all the 
discounts should be proportionately 
allocated across all the drugs in the 
bundle. The average unit price means a 
manufacturer’s quarterly sales included 
in AMP less all required adjustments 
divided by the total units sold and 
included in AMP by the manufacturer 
in a quarter. 


Provisions of the DRA 


Section 6001(c)(1} of the DRA 
amended section 1927(k)(1) of the Act to 
revise the definition of AMP to exclude 
customary prompt pay discounts to 
wholesalers, effective January 1, 2007. 
Section 6001(c)(3) of the DRA requires 
the OIG to review the requirements for 
and manner in which AMPs are 
determined and recommend changes to 
the Secretary by June 1, 2006. Section 
6001(c)(3) of the DRA requires the 
Secretary to clarify the requirements for 
and the manner in which AMPs.are 
determined by promulgating a 
regulation no later than July 1, 2007, 
taking into consideration the OIG’s 
recommendations. 


OIG Recommendations on AMP 


In accordance with 6001(c)(3) of the 
DRA, the OIG issued its report, 
“Determining Average Manufacturer 
Prices for Prescription Drugs under the 
Deficit Reduction Act of 2005,” (A—06— 
06-—00063), in May 2006. In this report, 
the OIG recommended that CMS: 

e Clarify the requirements in regard 
to the definition of retail pharmacy class 
of trade and treatment of pharmacy 
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benefit manager (PBM) rebates and 
Medicaid sales and 

e Consider addressing issues raised 
by industry groups, such as: 

° Administrative and service fees, 

° Lagged price concessions and 
returned goods, 

© The frequency of AMP reporting, 

° AMP restatements, and 

© Base date AMP. 

The OIG also recommended that the 
Secretary direct CMS to: 

e Issue guidance in the near future 
that specifically addresses the 
implementation of the AMP-related 
reimbursement provisions of the DRA 
and 

e Encourage States to analyze the 
relationship between AMP and 
pharmacy acquisition cost to ensure that 
the Medicaid program appropriately 
reimburses pharmacies for estimated 
acquisition costs. 

We address these recommendations as 
we discuss provisions of this proposed 
rule in the section below. 


Definition of Retail Pharmacy Class of 
Trade and Determination of AMP 


We recognize that there have been 
concerns expressed regarding AMP 
because of inconsistencies in the way 
manufacturers determine AMP, changes 
in the drug marketplace, and the 
introduction of newer business practices 
such as payment of services fees. We 
also realize that in light of the DRA 
amendments, AMP will serve two 
distinct purposes: For drug rebate 
liability and for payments. For the 
purpose of determining drug rebate 
liability, drug manufacturers would 
generally benefit from a broad definition 
of retail pharmacy class of trade which 
would include entities that purchase 
drugs at lower prices and which would 
lower rebate liability. Including these 
lower prices would decrease the AMP, 
decreasing manufacturers’ rebate 
liability. The retail pharmacy industry 

‘might benefit from a narrow definition 

’ of retail pharmacy prices that would be 
limited to certain higher priced sales 
given that, in light of the DRA 
amendments, States might use AMP to 
calculate pharmacy payment rates. 
Excluding low-priced sales would 
increase AMP, increasing, in all 
likelihood, manufacturers’ rebate 
payments. The pharmacy industry 
believes that mail order pharmacies and 
nursing home pharmacies (long-term 
care pharmacies) pay less for drugs than 
retail pharmacies (e.g., independents 
and chain pharmacies), and thus the 
inclusion of such prices would lower 
AMP below the price paid by such retail 

pharmacies. 


The statute mandates that, effective 
January 1, 2007, the Secretary use AMP 
when computing FULs. For this 
purpose, we would exclude certain 
outlier payments (see our discussion in 
the FULs section for a more complete 
description of outlier exclusions). The 
statute also requires that AMP be 
provided to States monthly and be 
posted on a public Web site. While there 
is no requirement that States use AMPs 
to set payment amounts, we believe the 
Congress intended that States have drug 
pricing data based on actual prices, in 
contrast to previously available data that 
did not necessarily reflect actual 
manufacturer prices of sales to the retail 
pharmacy class of trade. We considered 
several options to define what prices 
should be included in AMP. We 
considered including only prices of 
sales to retail pharmacies that dispense 
drugs to the general public (e.g., 
independent and chain pharmacies) in 
retail pharmacy class of trade and 
removing prices to mail order 
pharmacies, nursing home pharmacies 
(long-term care pharmacies), and PBMs. 
This definition would address the retail 
pharmacy industry’s contentions that an 
AMP used for reimbursement to retail 
pharmacies should only reflect prices of 
sales to those pharmacies which 
dispense drugs to the general public. 

e exclusion of prices to mail order 
pharmacies, nursing home facilities 
(long-term care facilities), and PBMs 
would substantially reduce the number 
of transactions included in AMP. 
Removal of these prices would simplify 
AMP calculations for manufacturers 
because it is our understanding that 
certain data (e.g., PBM pricing data) are 
difficult for manufacturers to capture. In 
addition, removal of these prices would 
address differing interpretations of CMS 
policy identified by the OIG and the 
Government Accountability Office 
(GAO) due to the lack of a clear 
definition of AMP or specific guidance 
regarding which retail prices should be 
included in AMP. However, such a 
removal would not be consistent with 
past policy, as specified in manufacturer 
Releases 28 and 29 (http:// 
www.cms.hhs.gov/ 
MedicaidDrugRebateProgram/ 
03_DrugMfrReleases.asp# TopOfPage), 
would likely result in a higher AMP, 
and would result in an increase in drug 
manufacturers’ rebate liabilities. 

We also considered not revising the 
entities included in the retail pharmacy 
class of trade. However, this would not 
address the issues identified by the OIG 
in its report, “Medicaid Drug Rebates: 
The Health Care Financing 
Administration Needs to Provide 
Additional Guidance to Drug 


Manufacturers to Better Implement the 
Program,” (A—06—91—00092), November 
1992 and GAO in its report “Medicaid 
Drug Rebate Program—Inadequate 
Oversight Raises Concerns about 
Rebates Paid to States,”” (GAOQ—05—102), 
February 2005. 

We believe, based in part on the OIG 
and GAO reports, that retail pharmacy 
class of trade means that sector of the 
drug marketplace, similar to the 
marketplace for other goods and 
services, which dispenses drugs to the 
general public and which includes all 
price concessions related to such goods 
and services. As such, we would 
exclude from AMP the prices of sales to 
nursing home pharmacies (long-term 
care pharmacies) because nursing home 
pharmacies do not dispense to the 
general public. We would include in 
AMP the prices of sales and discounts 
to mail order pharmacies. We 
considered limiting mail order 
pharmacy prices to only those prices 
that are offered to all pharmacies under 
similar terms and conditions. However, 
given our belief that such prices are 
simply another form of how drugs enter 
into the retail pharmacy class of trade, 
we have decided to maintain these 
prices in the definition. We note that 
even were we to incorporate this 
change, retail pharmacies may not be 
able to meet the terms and conditions 
placed on mail order pharmacies to be 
eligible for some manufacturer price 
concessions. CMS seeks public 
comment on the inclusion of all mail 
order pharmacy prices in our definition 
of retail pharmacy class of trade for 
purposes of inclusion in the 
determination of AMP. 

We recognize that a major factor 
contributing to the determination of | 
AMP is the treatment of PBMs. These 
entities have assumed a significant role 
in drug distribution since the enactment 
of the Medicaid Drug Rebate Program in 
1990. We are considering how PBM 
rebates, discounts, or other price 
concessions should be recognized for 
purposes of AMP calculations. 

A GAO report ‘‘Medicaid Drug Rebate 
Program—Inadequate Oversight Raises 
Concerns about Rebates Paid to States,”’ 
(GAO—05-102), in February 2005, 
indicated that the Medicaid Drug Rebate 
Program does not clearly address certain 
financial concessions negotiated by 
PBMs. The GAO recommended that we 
issue clear guidance on manufacturer 
price determination methods and the 
definitions of AMP and best price, and 
update such guidance as additional 
issues arise. 

The issue regarding PBMs was also 
addressed in the recently issued OIG 
report, ‘““Determining Average 
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Manufacturer Prices for Prescription 
Drugs under the Deficit Reduction Act 
of 2005,” (A-06—06-00063), in May 
2006. In this report, the OIG 
recommended that we clarify the 
treatment of PBM rebates. This report 
says that manufacturers treat rebates 
and fees paid to PBMs in the calculation 
of AMP in three different ways. 
Specifically they found that 
manufacturers (1) did not subtract 
rebates or fees paid to PBMs from the 
AMP calculation; (2) subtracted the 
rebates or fees paid to PBMs; or (3) 
subtracted a portion of the PBMs rebates 
or fees from the AMP calculation. 

In developing this proposed rule, we 
considered including all rebates, 
discounts and other price concessions 
from PBMs in the determination of 
AMP. We also considered excluding 
rebates, discounts and other price 
concessions from PBMs in the 
determination of AMP. 

One of the most difficult issues with 
PBM discounts, rebates, or other price 
concessions is that manufacturers 
contend that they do not know what 
part of these discounts, rebates, or other 
price concessions is kept by the PBM for 
the cost of its activities and profit, what 
part is passed on to the health insurer 
or other insurer or other entity with 
which the PBM contracts, and what 
part, if any, that entity passes on to . 
pharmacies. Despite the difficulties of 
including certain PBM rebates, 
discounts or other price concessions in 
AMP, excluding all of these price 
concessions could result in an artificial 
inflation of AMP. For this reason, we 
propose to include PBM rebates, 
discounts, or other price concessions for 
drugs provided to the retail pharmacy 
class of trade for the purpose of 
determining AMP; however, we invite 
comments on whether this proposal is 
operationally feasible. 

As discussed more fully below, we 
have proposed that PBM rebates and 
price concessions that adjust the 
amount received by the manufacturer 
for drugs distributed to the retail 
pharmacy class of trade should be 
included in the calculation of AMP. We 
acknowledge that manufacturers have a 
variety of arrangements with PBMs and 
thus invite comments on all aspects of 
our Ereposel as explained below. 

The rebate agreement defines AMP to 
include cash discounts. and all other 
price reductions (other than rebates 
under section 1927 of the Act), which 
reduce the actual price paid to the 
manufacturer for drugs distributed to 
the retail pharmacy class of trade. As 
noted in Release 28 and reiterated in 
Release 29, manufacturers have 
developed a myriad of arrangements 


whereby specific discounts, 
chargebacks, or rebates are provided to 
PBMs which, in turn, are passed on to 
the purchaser. Those releases recognize 
that certain prices provided by 
manufacturers to PBMs should be 
included within AMP calculations. In 
accordance with those releases, our 
position has been that PBMs have no 
effect on the AMP calculations unless 
the PBM is acting as a wholesaler as 
defined in the rebate agreement. We are 
concerned, however, that this position 
may unduly exclude from AMP certain 
PBM prices and discounts which have 
an impact on prices paid to the 
manufacturer. 

We believe that AMP should be 
calculated to reflect the net drug price 
recognized by the manufacturer, 
inclusive of any price adjustments or 
discounts provided directly or 
indirectly by the manufacturer. We are 
interested in comments on this 
proposal, including the comments on 
the operational difficulties of including 
such PBM arrangements within AMP 
calculations. 

We recognize that the statute defines 
AMP as the average price paid to the 
manufacturer by wholesalers for drugs 
distributed to the retail pharmacy class 
of trade; however, in light of our 
understanding of congressional intent, 
we believe that the definition is meant 
to capture discounts and other price 
adjustments, regardless of whether such 
discounts or adjustments are provided 
directly or indirectly by the 
manufacturer. We invite comments on 
this definition and whether AMP should 
be calculated to include all adjustments 
that affect net drug prices. 

We acknowledge that there are many 
PBM/manufacturer arrangements. To 
the extent manufacturers are offering 
rebates, discounts, or other price 
concessions to the PBM that are not 
bona fide service fees, we propose that 
these lower prices should be included 
in the AMP calculations. We request 
comments on the operational difficulties 
of tracking these rebates, discounts, or 
chargebacks provided to a PBM for 
purposes of calculating AMP and on the 
inclusion of all such price concessions 
in AMP. Specifically, we solicit 
comments on the extent to which CMS 
should or should not define in 
regulation which rebates, discounts, or 
price concessions provided to PBMs 
should be included in AMP and how 
best to measure these. Also, we solicit 
public comment on how these PBM 
price concessions should be reported to 
CMS to assure that appropriate price 
adjustments are captured and included 
in the determination of AMP. 


Finally, we request comments on any 
other issues that we should take into 
account in making our final decisions. 
These include, but may not be limited 
to, possible Federal and State budgetary 
impacts (our savings estimates assumed 
no budgetary impacts as generic drugs 
are rarely, if ever, subject to PBM price 
adjustments in this context); possible 
future evolution in industry pricing and 
management practices (e.g., growth of 
“preferred” generic drugs); and possible 
impacts on reimbursement for brand 
name drugs under Medicaid. We are 
generally interested in comments on 

how and to what extent PBMs act as 
“wholesalers.” We propose to 
incorporate the explicitly listed 
exclusions in section 1927 of the Act, 
and in the national rebate agreement, 
which are direct sales to hospitals, 
HMOs/managed care organizations © 
(MCOs), wholesalers where the drug is 
relabeled under that distributor’s NDC 
and FSS prices. 

The specific terms we propose to 
clarify and the proposed clarifications 
follow. 

Retail Pharmacy Class of Trade: We 
propose to include in the definition of 
retail pharmacy class of trade any entity 
that purchases prescription drugs from 
a manufacturer or wholesaler for 
dispensing to the general public (e.g., 
retail, independent, chain and mail 
order pharmacies), except as otherwise 
specified by the statute or regulation 
(such as, HMOs, hospitals). 

PBM Price Concessions: We proposed 
to include any rebates, discounts or 
other price adjustments provided by the 
manufacturer to the PBM that affect the 
net price recognized by the 
manufacturer for drugs provided to 
entities in the retail pharmacy class of 
trade. 

Customary Prompt Pay Discounts: 
Prior to the DRA, neither the statute nor 
the national rebate agreement defined 
customary prompt pay discounts. The 
DRA revises the definition of AMP to 
exclude customary prompt pay 
discounts extended to wholesalers; 
however, it does not revise or define 
customary prompt pay discounts. We 
propose to define customary prompt pay 
discounts as any discount off the 
purchase price of a drug routinely 
offered by the manufacturer to a 
wholesaler for prompt payment of 
purchased drugs within a specified time 
of the payment due date. 

Treatment of Medicaid Sales: The OIG 
recommended that we should address 
whether AMP should include Medicaid 
prices of sales; i.e., prices of sales where 
the end payer for the drug is the 
Medicaid program. In its May 2006 
report, the OIG noted confusion on this 
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issue and recommended that we clarify 
that these prices of sales are to be 
included in AMP. It is our position that 
these sales are included in AMP because 
they are not expressly excluded in the 
statute. In this proposed rule, we would 
also clarify that prices to State 
Children’s Health Insurance Program 
Title XIX (SCHIP) through an expanded 
Medicaid program are covered under 
the provisions of section 1927 of the Act 
and generally subsumed in Medicaid 
sales. As a general matter, Medicaid 
does not directly purchase drugs from 
manufacturers or wholesalers but 
instead reimburses pharmacies for these 
drugs. Therefore, Medicaid sales are 
determined by the entities that are 
actually in the sales chain and because 
Medicaid reimburses pharmacies for 
drugs for Medicaid beneficiaries, 
integrated into the chain of sales 
otherwise included in AMP. 

In this proposed rule, we would 
clarify that the units associated with 
Medicaid sales should be included as 
part of the total units in the AMP 
calculation. We have proposed that 
AMP be calculated to include all sales 
and associated discounts and other 
price concessions provided by the 
manufacturer for drugs distributed to 
the retail pharmacy class of trade unless 
the sale, discount, or other price 
concession is specifically excluded by 
the statute or regulation or is provided 
to an entity excluded by statute or 
regulation. Therefore, we would clarify 
that rebates paid to States under the 
Medicaid Drug Rebate Program should 
be excluded from AMP calculations but 
that price concessions associated with 
the sales of drugs in the retail pharmacy 
class of trade which are provided to 
Medicaid patients should be included. 

In this proposed rule, we also propose 
to clarify how the prices of sales to State 
Children’s Health Insurance Program 
Title XXI (SCHIP) non-Medicaid 
expansion programs should be treated. 
Like the Medicaid program, SCHIP non- 
Medicaid expansion programs do not 
directly purchase drugs. Because such 
programs are not part of the Medicaid 
program, they are not covered under the 
provisions of section 1927 of the Act. As 
with Medicaid sales, these sales are 
included in AMP to the extent they 
concern sales at the retail pharmacy 
class of trade. Therefore, these sales 
should not be backed out of the AMP 
calculation to the extent that such sales 
are included within sales provided to 
the retail pharmacy class of trade. 
Rebates and units associated with those 
sales should also be included in the 
calculation of AMP. 

Treatment of Medicare Part D sales: 
We would clarify that the treatment of 


prices of sales through a Medicare Part 
D prescription drug plan (PDP), a 
Medicare Advantage prescription drug 
plan (MA-PD), or a qualified retiree 
prescription drug plan for covered Part 
D drugs provided on behalf of Part D 
eligible individuals should be included 
in the AMP calculation. Like the 
Medicaid program, PDPs and MA—PDs 
do not directly purchase drugs, but are 
usually third party payers. As with 
Medicaid sales, these sales are included 
in AMP to the extent they are sales to 
the retail pharmacy class of trade. 
Therefore, we believe these prices of 
sales should not be backed out of the 
AMP. Rebates paid by the manufacturer 
to the PDP or MA-PD should be 
included in the calculation of AMP. 

SPAP price concessions: In this 
proposed rule, we also propose to 
clarify how the prices to State 
pharmaceutical assistance programs 
(SPAPs) should be treated. Like the. 
Medicaid program, PDPs, and MA-PDs, 
SPAPs do not directly purchase drugs, 
but are generally third-party payers. As 
with Medicaid sales, these sales are 
included in AMP to the extent the sales 
are to an entity included in the retail 
pharmacy class of trade. Therefore, we 
propose that SPAP sales should not be 
backed out of the AMP calculation. 
Rebates paid by the manufacturer to the 
SPAP should be included in the 
calculation of AMP. 

Prices to other Federal Programs: We . 
propose that any prices on or after 
October 1, 1992, to the IHS, the DVA, 

a State home receiving funds under 
section 1741 of title 38, United States 
Code, the Department of Defense (DoD), 
the Public Health Service (PHS), or a 
covered entity described in subsection 
1927(a)(5)(B) of the Act (including 
inpatient prices charged to hospitals 
described in section 340B(a)(4)(L) of the 
PHSA); any prices charged under the 
FSS of the GSA; and any depot prices 
(including Tricare) and single award 
contract prices, as defined by the 
Secretary, of any agency of the Federal 
government are excluded from the 
calculation of AMP. We propose that the 
prices to these entities should be 
excluded from AMP because the prices 
to these entities are not available to the 
retail pharmacy class of trade. 

Administrative and Service Fees: 
Current Medicaid drug rebate policy is 
that administrative fees which include 
service fees and distribution fees, 
incentives, promotional fees, 
chargebacks and all discounts or 
rebates, other than rebates under the 
Medicaid drug program, should be 
included in the calculation of AMP, if 
those sales are to an entity included in 
the calculation of AMP. The OIG has 


noted in its report, ‘““Determining 
Average Manufacturer Prices for 
Prescription Drugs under the Deficit 
Reduction Act of 2005,” (A—06—06— 
00063), May 2006, that confusion exists 
about the treatment of fees, such as 
service fees negotiated between a 
manufacturer and pharmaceutical 
distributor. Some believe that these fees 
should not be included in AMP because 
the manufacturer does not know if the 
fees act to reduce the price paid by the 
end purchasers. Others believe such fees 
should be included in the calculation, 
which would reduce AMP because they 
serve as a price concession. For the 
same reason,as for sales to PBMs, we 
propose that all fees except fees paid for 
bona fide services should be included in 
AMP. We propose that bona fide service 
fees means fees paid by a manufacturer 
to an entity, which represent fair market 
value for a bona fide, itemized service 
actually performed on behalf of the 
manufacturer that the manufacturer 
would otherwise perform (or contract 
for) in the absence of the service 
arrangement, and which are not passed 
in whole or in part to a client or 
customer of an entity, whether or not 
the entity takes title to the drug. 
Medicare Part B also adopted this 
definition in its final rule with comment 
period that was published on December 
1, 2006 (71 FR 69623-70251) that 
implemented the ASP provisions 
enacted in the Medicare Prescription 
Drug, Improvement, and Modernization 
Act of 2003 (MMA). We are not 
proposing to define fair market value. 
However, CMS invites comments from 
the public regarding an appropriate 
definition for fair market value. 

Direct Patient Sales: In response to 
manufacturers’ questions, CMS has 
stated previously that covered 
outpatient drugs sold to patients 
through direct programs should be 
included in the calculation of AMP. 
These sales are usually for specialty 
drugs through a direct distribution 
arrangement, where the manufacturer 
retains ownership of the drug and pays 
either an administrative or service fee to 
a third party for functions such as the 
storage, delivery and billing of the drug. 
Some manufacturers have contended 
that direct patient sales for covered 
outpatient drugs sold by a manufacturer 
through a direct distribution channel 
should not qualify for inclusion in the 
calculation of AMP because the 
Medicaid rebate statute and the national 
rebate agreement do not address covered 
outpatient drugs that are not sold to 
wholesalers and/or not distributed in 
the retail pharmacy class of trade. We 
believe that the distributor is acting as 
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a wholesaler and these sales are to the 
retail pharmacy class of trade. In light 
of this, we propose in this regulation 
that these sales and the rebates 
associated with these sales to patients 
through direct programs would be 
included in AMP. CMS invites 
comments from the public on this 
proposed policy. 

Returned Goods: Current Medicaid 
Drug Rebate Program policy is that 
returned goods are credited back to the 
manufacturer in either the quarter of 
_ sale or quarter of receipt. This has 
caused difficulty for some 
manufacturers when these returns have 
substantially reduced AMP in a quarter 
or resulted in a negative AMP. In light 
of these concerns, we propose to 
exclude returned goods from the 
calculation of AMP when returned in 
good faith. CMS considers that goods 
_ are being returned in good faith when 
they are being returned pursuant to 
manufacturer policies which are not 
designed to manipulate or artificially 
inflate or deflate AMP. The Medicare 
Part B program excludes returned goods 


~ from the calculation of ASP. The 


exclusion of returned goods will allow 
the manufacturer to calculate and report 
an AMP that is more reflective of its true 
pricing policies to the retail pharmacy 
class of trade in the reporting period. It 
lessens the administrative burden and 
problems associated with allocating the 
returned goods back to the reporting 
period in which they were sold, as well 
as eliminating artificially low, zero or 
negative AMPs that may result from 
these adjustments. 

Manufacturer Coupons: In this 
proposed rule, we propose to clarify 
how manufacturer coupons should be 
treated. The treatment of manufacturer 
coupons has been problematic for CMS 
as well as some manufacturers. In this 
rule, we propose to include coupons 
redeemed by any entity other than the 
consumer in the calculation of AMP. We 
believe that the redemption of coupons 
by the consumer directly to-the 
manufacturer is not included in the 
retail pharmacy class of trade. In this 
proposed rule, we propose to exclude 
coupons redeemed by the consumer 
directly to the manufacturer from the 
calculation of AMP. CMS invites 
comments from the public on this 

roposed polic 
of AMP: Based 
on past comments from the GAO and 
the OIG and recommendations of the 
OIG in its May 2006 report on AMP, we 
believe that we need to have the ability 
to clarify the definition of AMP in an 
_expedited manner in order to address 
the evolving marketplace for the sale of 
drugs. We plan to address future 


clarifications of AMP through the 
issuance of program releases and by 
posting the clarifications on the CMS 
Web site as needed. 


Requirements for Average Manufacturer 
Price 


To implement the provisions set forth 
in sections 6001 and 6003 of the DRA 
related to AMP, we propose a new 
§ 447.504. In § 447.504(a), we propose a 
revised definition of AMP and clarify 
that AMP is determined without regard 
to customary prompt pay discounts 
extended to wholesalers. In 
§ 447.504(b), we propose to define 
average unit price. In § 447.504(c), we 
propose to define customary prompt pay 
discount. In § 447.504(d), we propose to 
define net sales. In § 447.504(e), we 
propose to define retail pharmacy class 
of trade. In § 447.504(f), we propose to 
define wholesaler. In § 447.504(g), we 
would describe in detail the sales, 
rebates, discounts, or other price 
concessions that must be included in 
AMP. In § 447.504(h), we would 
describe the sales, rebates, discounts, or 
other price concessions that must be 
excluded from AMP. In § 447.504(i), we 
would provide further clarification 
about how manufacturers should 
account for price reductions and other 
pricing arrangements which should be 
included in the calculation of AMP. 


Determination of Best Price—Section 
447.505 


Prior to the DRA, section 1927(c)(1)(C) 
of the Act provided that manufacturers 
must include in their best price 
calculation, for a single source or 
innovator multiple source drug, the 
lowest price available from the 
manufacturers during the rebate period 
to any wholesaler, retailer, provider, 
HMO, non-profit entity, or 
governmental entity within the United 
States except for those entities 
specifically excluded by statute. 
Excluded from best price are prices 
charged on or after October 1, 1992, to 
the IHS, the DVA, a State home 


_ receiving funds under section 1741 of 


title 38, United States Code, the DoD, 
the PHS, or a covered entity described 
in section 1927(a)(5)(B) of the Act 
(including inpatient prices charged to 
hospitals described in section 
340B(a)(4)(L) of the PHSA); any prices 
charged under the FSS of the GSA; any 
prices used under an SPAP; any depot 
prices (including Tricare) and single 
award contract prices, as defined by the 
Secretary, of any agency of the Federal 
Government; and prices to a Medicare 
Part D PDP, an MA-PD, or a qualified 
retiree prescription drug plan for 


covered Part D drugs provided on behalf 
of Part D eligible individuals. 

The statute further specifies that: 

e Best price includes cash discounts, 
free goods that are contingent on any 
purchase requirement, volume 
discounts and rebates (other than 
rebates under section 1927 of the Act), 
which reduce the price paid; 

e Best price must be determined on a 
unit basis without regard to special 
packaging, labeling or identifiers on the 
dosage form or product or package; 

e Best price must not take into 
account prices that are merely nominal 
in amount. 

Consistent with these provisions and 
the national rebate agreement, it has 
been our policy that in order to reflect 
market transactions, the best price for a 
rebate period should be adjusted by the 
manufacturer if cumulative discounts or 
other arrangements subsequently adjust 
the prices actually realized. 

Best price should be adjusted for any 
bundled sale. The drugs in a “bundle” 
do not have to be physically packaged 
together to constitute a ‘‘bundle,”’ just 
part of the same bundled transaction. 

Section 1927(c)(1)(C)(ii)(I) of the Act 
specifies that best price must include 
free goods that are contingent on any 
purchase requirement. Thus, only those 
free goods that are not contingent on 
any purchase requirements may be 
excluded from best price. 

Section 103(e) of the MMA modified 
the definition of best price by excluding 
prices which are negotiated by a PDP 
under part D of title XVIII of the Act, by 
any MA-PD plan under part C of such 
title with respect to covered part D 
drugs, or by a qualified retiree 
prescription drug plan (as defined in 
section 1860D—22(a)(2) of the Act) with 
respect to such drugs on behalf of 
individuals entitled to benefits under 
part A or enrolled under part B of such 
title. Section 1002(a) of the MMA 
modified section 1927(c)(1)(C)(i)(D) of 
the Act by clarifying that inpatient 
prices charged to hospitals described in 
section 340B(a)(4)(L) of the PHSA are 
exempt from best price. 

Section 6003 of the DRA amended 
section 1927(c)(1)(C) of the Act by 
revising the definition of best price to 
clarify that the best price includes the 
lowest price available to any entity for 
any such drug of a manufacturer that is 
sold under an NDA approved under 
section 505(c) of the FFDCA. 

In accordance with our understanding 
of congressional intent, in this proposed 
rule we propose to define best price 
with respect to a single source drug or 
innovator multiple source drug of a 
manufacturer, including any drug sold 
under an NDA approved under section 
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505(c) of the FFDCA, as the lowest price 
available from the manufacturer during 
the rebate period to any entity in the 
United States in any pricing structure 
(including capitated payments) in the 
same quarter for which the AMP is 
computed. It continues to be our policy 
that best price reflects the lowest price 
at which the manufacturer sells a 
covered outpatient drug to any 
purchaser, except those prices 
specifically exempted by law. We 
propose to define provider as a hospital; 
HMO, including an MCO or PBM; or 
other entity that treats individuals for 
illnesses or injuries or provides services 
or items in the provisions of health care. 

As with the determination of AMP, 
the DRA does not establish a 
mechanism to clarify how best price is 
to be determined should new entities be 
formed after this regulation takes effect. 
We believe that we need to have the 
ability to clarify best price in an 
expedited manner in order to address 
the evolving marketplace for the sale of 
drugs. We plan to address future 
clarifications to best price through the 
issuance of program releases and by 
posting the clarifications on the CMS 
Web site as needed. Even though the 
DRA did not require CMS to clarify the 
requirements for best price, we 
determined that it is reasonable to 
propose these provisions in this 
proposed rule, consistent with long- 
standing Medicaid Drug Rebate Program 
policy, the MMA, and our 
understanding of congressional intent 
with respect to best price as revised by 
the DRA. 

We propose to incorporate the 
explicitly listed exclusions in section 
1927 of the Act, which are prices 
charged on or after October 1, 1992, to 
the IHS, the DVA, a State home 
receiving funds under section 1741 of 
title 38, United States Code, the DoD, 
the PHS, or a covered entity described 
in section 1927(a)(5)(B) of the Act 
(including inpatient prices charged to 
hospitals described in section 
340B(a){4)(L) of the PHSA); any prices 
charged under the FSS of the GSA; any 
prices paid under an SPAP; any depot 
prices (including Tricare) and single ~ 
award contract prices, as defined by the 
Secretary, of any agency of the Federal 
Government; and payments made by a 
Medicare Part D PDP, an MA-PD, or a 
qualified retiree prescription drug plan 
for covered Part D drugs provided on 
behalf of Part D eligible individuals. We 
propose to codify this policy and 
require that manufacturers exclude the 
prices to these entities from best price. 
Because best price represents the lowest 
price available from the manufacturer to 
any entity with respect to a single 


source drug or innovator multiple 
source drug of a manufacturer, 
including an authorized generic, any 
price concession associated with that 
sale should be netted out of the price 
received by the manufacturer in 
calculating best price and best price 
should be adjusted by the manufacturer 


~ if other arrangements subsequently 


adjust the prices actually realized. We 
propose to consider any price 
adjustment which ultimately affects 
those prices which are actually realized 
by the manufacturer as “‘other 
arrangements” and that such adjustment 
should be included in the calculation of 
best price, except to the extent that such 
adjustments qualify as bona fide service 
fees. 

Consistent with our understanding of 
congressional intent, we propose that 
best price be calculated to include all 
sales, discounts, and other price 
concessions provided by the 
manufacturer for covered outpatient 
drugs to any entity unless the 
manufacturer can demonstrate that the 
sale, discount, or other price concession 
is specifically excluded by statute or is 
provided to an entity not included in 
the rebate calculation. To the extent that 
an entity is not included in the best 
price calculation, both sales and 
associated discounts or other price 
concessions provided to such an entity 
should be excluded from the 
calculation. The specific terms we 
propose to clarify and the proposed 
clarification follow. 

The Medicaid drug rebate agreement 
defines best price, in part, as the lowest 
price at which the manufacturer sells 
the covered outpatient drug to any 
purchaser in the United States. We 
propose to codify this policy in this 
proposed rule. 

Customary Prompt Pay Discounts: 
The DRA revises the definition of AMP 
to exclude customary prompt pay 
discounts to wholesalers; however, we 
can find no evidence in the legislative 
history of the DRA that Congress 
intended to change the definition of best 
price to exclude customary prompt pay 
discounts. Therefore, we propose in this 
regulation to include customary prompt 
pay discounts in best price. 

PBM Price Concessions: We recognize 
that a major factor contributing to the 
determination of best price includes the 
treatment of PBMs. These entities have 
assumed a significant role in drug 
distribution since the enactment of the 
Medicaid Drug Rebate Program in 1990. 

As noted in Release 28 and reiterated 
in Release 29, manufacturers have 
developed a myriad of arrangements 
whereby specific discounts, 
chargebacks, or rebates are provided to 


PBMs which, in turn, are passed on to 
the purchaser. In such situations where 
discounts, chargebacks, or rebates are 
used to adjust drug prices at the 
wholesaler or retail level, such 
adjustments are included in the best 
price calculation. 

_A GAO report, ‘Medicaid Drug Rebate 
Program—Inadequate Oversight Raises 
Concerns about Rebates Paid to States,” 
(GAO-05-—102), in February 2005, 
indicated that the Medicaid Drug Rebate 
Program does not clearly address certain 
financial concessions negotiated by 
PBMs. The GAO recommended that we 
issue clear guidance on manufacturer 
price determination methods and the 
definitions of AMP and best price, and 
update such guidance as additional 
issues arise. 

The issue regarding PBMs was also 
addressed in the recently issued OIG 
report, “Determining Average 
Manufacturer Prices for Prescription 
Drugs under the Deficit Reduction Act 
of 2005,” (A-06—06—00063), in May 
2006. In this report, the OIG 
recommended that we clarify the 
treatment of PBM rebates. 

One of the most difficult issues with 
PBM discounts, price concessions, or 
rebates is that manufacturers contend 
that they do not know what part of these 
discounts, price concessions, or rebates 
are kept by the PBM for the cost of their 
activities and profit, what part is passed 
on to the health insurer or other insurer 
or other entity with which the PBM 
contracts, and what part that entity 
passes on to pharmacies. 

Despite the difficulties of including 
certain PBM rebates, discounts or other 
price concessions in best price, 
excluding these price concessions could 
result in an artificial inflation of best 
price. We propose to include PBM 
rebates, discounts, or other price _ 
concessions for the purpose of 
determining best price. 

To the extent manufacturers are 
offering PBMs rebates, discounts, or 
other price concessions, these lower 
prices should be included in the best 
price calculations. Therefore, where the 


_use of the PBM by manufacturers affects 


the price available from the 
manufacturer, these lower prices should 
be reflected in best price calculations. 
We acknowledge that there are many 
PBM/manufacturer arrangements. 

We believe that PBMs often obtain 
rebates, discounts, or other price 


concessions which adjust prices, either 


directly or indirectly. Unless the fees/ 
discounts qualify as bona fide service 
fees (which are excluded), the PBM 
rebates, discounts, or chargebacks 
should be included in best price. We 
propose to consider these rebates, 
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discounts, or chargebacks in best price 
calculations. CMS invites public 
comment on the inclusion of certain 
PBM price concessions in the 
determination of best price. Also, we 
solicit public comment on how these 
PBM price concessions should be 
reported to CMS to assure that 
appropriate price concessions are 
captured and included in the 
determination of best price. 

We propose to incorporate the 
explicitly listed exclusions in section 
1927 of the Act and in the national 
rebate agreement. Because best price 
represents the prices available from the 
manufacturer for prescription drugs, 
best price should be adjusted by the 
manufacturer if other arrangements 
subsequently adjust the prices actually 
realized. We propose to consider that 
any price adjustment which ultimately 
affects those prices which are actually 
realized by the manufacturer as “other 
arrangements” and that such an 
adjustment should be included in the 
- calculation of best price. The specific 
terms we propose to clarify and the 
proposed clarifications follow. 

Administrative and Service Fees: We 
propose that administrative fees which 
include service fees and distribution 
fees, incentives, promotional fees, 
chargebacks and all discounts or 
rebates, other than rebates under the 
Medicaid Drug Rebate Program, should 
be included in the calculation of best 
price, if those sales are to an entity © 
included in the calculation of best price. 
As previously discussed, the OIG has 
noted in its report, ‘‘Determining 
Average Manufacturer Prices for 
Prescription Drugs under the Deficit 
Reduction Act of 2005,”’ (A-06—06- 
00063), May 2006 that confusion exists 
about the treatment of fees, such as 
service fees negotiated between a 
manufacturer and pharmaceutical 
distributor for AMP and best price. We 
believe that price adjustments which 
ultimately affect those prices which are 
actually available from the manufacturer 
should be included in best price. We 
propose that manufacturers should 
include all such fees except bona fide 
service fees provided at fair market 
value in the best price calculation. 

Treatment of Medicare Part D Prices: 
In this proposed rule, we propose to 
clarify the treatment of prices which are 
negotiated by a Medicare Part D PDP, an . 
MA-PD, or a qualified retiree 
prescription drug plan for covered Part 
D drugs provided on behalf of Part D 
eligible individuals. We propose that 
these prices are exempt from the best 
price. Section 1860D—2(d)(1)(C) of the 
Act specifically states that ‘‘prices 
negotiated by a prescription drug plan, 


by an MA-PD plan with respect to 
covered part D drugs, or by a qualified 
retiree prescription drug plan (as 
defined in section 1860D—22(a)(2)) with 
respect to such drugs on behalf of Part 
D eligible individuals, shall 
(notwithstanding any other provision of 
law) not be taken into account for the 
purposes of establishing the best price 
under section 1927(c)(1)(C).”’ Therefore, 
while we propose that the prices listed 
above be included for the purpose of 
calculating AMP, we propose that prices 
negotiated by a PDP, an MA-PD, ora 
qualified retiree prescription drug plan 
for covered Part D drugs provided on 
behalf of Part D eligible individuals not 
be taken into account for the purpose of 
establishing best price. 

Manufacturer Coupons: In this 
proposed rule, we propose to clarify 
how manufacturer coupons should be 
treated for the purpose of establishing 
best price. We believe that the 
redemption of coupons by any entity 
other than the consumer to the 
manufacturer ultimately affects the 
price paid by the entity (e.g., retail 
pharmacy). In this rule, we propose to 
include coupons redeemed by any 
entity other than the consumer in the 
calculation of best price. We believe that 
the redemption of coupons by the 
consumer directly to the manufacturer 
does not affect the price paid by any 
entity whose sales are included in best 
price. In this proposed rule, we propose 
to exclude coupons redeemed by the 
consumer directly to the manufacturer 
from the calculation of best price. CMS 
invites comments from the public on 
this proposed policy. ~ 

Medicaid Rebates and Supplemental 
Rebates: Section 1927(c)(1)(C)(ii)(1) of 
the Act and the national rebate 
agreement provide that any rebates paid 
by manufacturers under section 1927 of 
the Act are to be excluded from the 
calculation of best price. Therefore, we 
propose to exclude Medicaid rebates 
from best price. Likewise, we consider 
rebates paid under CMS-authorized 
separate (supplemental) Medicaid drug 
rebate agreements with States to meet 
this requirement and propose that these 
rebates be excluded from best price. In 
accordance with section 1927 of the Act 
pertaining to the determination of best 
price and our understanding of 
congressional intent, we propose a new 
§ 447.505. In § 447.505(a), we would 
provide a general definition of the term 
best price. In § 447.505(b), we propose 
to define provider. In § 447.505(c), we 
would specify the sales and prices 
which must be included in best price. 
In § 447.505(d), we would specify which 
sales and prices must be excluded from 
best price. In § 447.505(e), we would 


further clarify the price reductions and 
other pricing arrangements included in 
the calculation of best price. 


Authorized Generic Drugs—Section 
447.506 


Under current law, drug 
manufacturers participating in the 
Medicaid Drug Rebate Program are 
required to report the AMP for each 
covered outpatient drug offered under 
the Medicaid program and the best price 
for each single source or innovator 
multiple source drug available to any 
wholesaler, retailer, provider, HMO, 
non-profit entity, or governmental entity 
with certain exceptions. 

For purposes of the Medicaid Drug 
Rebate Program, an authorized generic 
is any drug product marketed under the 
innovator or brand manufacturer’s 
original NDA, but labeled with a 
different NDC than the innovator or 
brand product. According to our reading 
of the statute, authorized generics are 
single source or innovator multiple 
source drugs for the purpose of 
computing the drug rebate and are 
classified based on whether the drug is 
being sold or marketed pursuant to an 
NDA. Responsibility for the rebate rests 
with the manufacturer selling or 
marketing the drug to the retail 
pharmacy class of trade. 

This rule would implement section 
6003 of the DRA. We propose to adopt 
the term ‘‘authorized generic’ and 
define this term with respect to the 
Medicaid Drug Rebate Program, as any 
drug sold, licensed or marketed under a 
new drug application approved by the 
FDA under section 505(c) of the FFDCA 
that is marketed, sold or distributed 
directly or indirectly under a different 
product code, labeler code, trade name, 
trademark, or packaging (other than 
repackaging the listed drug for use in 
institutions) than the listed drug. 

Section 6003 of the DRA amended 
section 1927(b)(3)(A) of the Act to 
include drugs approved under section 
505(c) of the FFDCA in the reporting 
requirements for the primary 
manufacturer (NDA holder) for AMP 
and best price. We propose to interpret 
the language of section 6003 of the DRA 
to include in the best price and AMP 
calculations of the branded drugs, the 
authorized generic drugs that have been 
marketed by another manufacturer or 
subsidiary of the brand manufacturer (or 
NDA holder). We believe that to limit 
the applicability of this regulation to the 
sellers of authorized generic drugs 
would allow manufacturers to 
circumvent the intent of the provision 
by licensing rather than selling the 
rights to such drugs. This is why we 
propose a broad definition of authorized 
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generic drugs rather than a more narrow 
definition of such drugs. We propose to 
require the NDA holder to include sales 
of the authorized generic product 
marketed by the secondary 
manufacturer or the brand 
manufacturer’s subsidiary in its 
calculation of AMP and best price. We 
welcome comments on this issue. 

The secondary manufacturer or 
subsidiary of the brand manufacturer 
would continue to pay the single source 
or innovator multiple source rebate for 
the authorized generic drug products 
based on utilization under its own NDC 
number, as required under current law. 
We welcome comments on these issues. 

In § 447.506(a), we would define the 
term authorized generic drug for the 
purposes of the Medicaid Drug Rebate 


Program. 

In § 447.506(b), we would require the 
sales of authorized generic drugs that 
have been sold or licensed to another 
manufacturer to be included by the 
primary manufacturer as part of its 
calculation of AMP for the single source 
or innovator multiple source drug 
(including all such drugs that are sold 
under an NDA approved under section 
505(c) of the FFDCA). 

In § 447.506(c), we would require that 
sales of authorized generic drugs by the 
secondary manufacturer that buys or 
licenses the right to sell the drugs be 
included by the primary manufacturer 
in sales used to determine the best price 
for the single source or innovator 
multiple source drug approved under 
section 505(c) of the FFDCA during the 
rebate period to any manufacturer, 
wholesaler, retailer, provider, HMO, 
non-profit entity, or governmental entity 
within the United States. The primary 
manufacturer must include in its 
calculation of best price all sales of the 
authorized generic drug which have 
been sold or marketed by a secondary 
manufacturer or by a subsidiary of the 
brand manufacturer. 


Exclusion From Best Price of Certain 
Sales at a Nominal Price—Section 
447.508 


Pursuant to the terms of the national 
rebate agreement, manufacturers 
excluded from their best price 
calculations outpatient drug prices 
below 10 percent of the AMP. The 
rebate agreement did not specify 
whether this nominal price exception 
applied to all purchasers or to a subset 
of purchasers. Medicaid has used this 
definition since the start of the 
Medicaid Drug Rebate Program and 
Medicare Part B also adopted it in its 
April 6, 2004 interim final rule with 
comment period (69 FR 17935) that 
implemented the ASP provisions 


enacted in the MMA. It is also similar 

to the definition of nominal price in the 
VHCA. We propose to continue to 
define nominal prices as prices at less 
than 10 percent of the AMP in that same 
quarter; however, in accordance with 
the DRA, we further propose to specify 
that the nominal price exception applies 
only when certain entities are the 
purchasers. 

Section 6001(d)(2) of the DRA 
modified section 1927(c)(1) of the Act to 
limit the nominal price exclusion from 
best price to exclude only sales to 
certain entities and safety net providers. 
Specifically, it excluded from best price 
those nominal price sales to 340B 
covered entities as described in section 
340B(a)(4) of the PHSA, ICFs/MR, and 
State-owned or operated nursing 
facilities. In addition, the Secretary has 
authority to identify as safety net 
providers other facilities or entities to 
which sales at a nominal price will be 
excluded from best price if he deems 
them eligible safety net providers based 
on four factors: the type of facility or 
entity, the services provided by the 
facility or entity, the patient population 
served by the facility or entity and the 
number of other facilities or entities 
eligible to purchase at nominal prices in 
the same service area. 

Section 340B(a)(4) of the PHSA 
defines entities covered under that 
provision. Covered entities include: A 
federally qualified health center as 
defined in section 1905(1)(2)(B) of the 
Act; an entity receiving a grant under 
section 340A of the PHSA; a family 
planning project receiving a grant or 
contract under Section 1001 of the 
PHSA (42 U.S.C. § 300); an entity 
receiving a grant under subpart II of part 
C of title XXVI of the PHSA (relating to 
categorical grants for outpatient early 
intervention services for HIV disease); a 
State-operated AIDS drug purchasing 
assistance program receiving financial 
assistance under title XXVI of the 
PHSA; a black lung clinic receiving 
funds under section 427(a) of the Black 
Lung Benefits Act; a comprehensive 
hemophilia diagnostic treatment center 
receiving a grant under section 501(a)(2) 
of the Act; a Native Hawaiian Health 
Center receiving funds under the Native 
Hawaiian Health Care Act of 1988; an 
urban Indian organization receiving 
funds under the title V of the Indian 
Health Care Improvement Act, any 
entity receiving assistance under title 
XXVI of the PHSA (other than a State or 
unit of local government or an entity 
receiving a grant under subpart II of part 
C of title XXVI of the PHSA), but only 
if the entity is certified by the Secretary 
pursuant to section 340B(a)(7) of the 
PHSA; an entity receiving funds under 


section 318 of the PHSA (relating to 
treatment of sexually transmitted 
diseases) or section 317(j)(2) of the 
PHSA (relating to treatment of 
tuberculosis) through a State or unit of 
local government, but only if the entity 
is certified by the Secretary pursuant to 
section 340B(a)(7) of the PHSA; a 
subsection (d) hospital (as defined in 
section 1886(d)(1)(B) of the Act that (i) 
is owned or operated by a unit of State 
or local government, is a public or 
private non-profit corporation which is 
formally granted governmental powers 
by a unit of State or local government, 
or is a private non-profit hospital which 
has a contract with a State or local 
government to provide health care 
services to low income individuals who 
are not entitled to benefits under title 
XVIII of the Act or eligible for assistance 
under the State plan under this title, (ii) 
for the most recent cost reporting period 
that ended before the calendar quarter 
involved, had a disproportionate share 
adjustment percentage (as determined 
under section 1886(d)(5)(F) of the Act) 
greater than 11.75 percent or was 
described in section 1886(d)(5)(F)(i)D 
of the Act, and (iii) does not obtain 
covered outpatient drugs through a 
group purchasing organization or other 
group purchasing arrangement. We do | 
not believe it necessary to elaborate 
further on these entities. We propose to 
define ICF/MR, for purposes of the 
nominal price exclusion from best price, 
to mean an institution for the mentally 
retarded or persons with related 
conditions that provides services as set 
forth in 42 CFR 440.150. Additionally, 
we propose to define nursing facility as 
a facility that provides those services set 
forth in 42 CFR 440.155. 


The statute allows the Secretary to 
determine other facilities or entities to 
be safety net providers to whom sales of 
drugs at a nominal price would be 
excluded from best price. The 
Secretary’s determination would be 
based on the four factors noted above 
established by the DRA. We considered 
using this authority to expand this 
exclusion to other safety-net providers. 
We considered proposing that we use 
the broader definition of safety net 
provider used by the Institute of 
Medicine (IOM). In its report, 
“America’s Health Care Safety Net, 
Intact but Endangered,” the IOM defines 
safety-net providers as ‘‘providers that 
by mandate or mission organize and 
deliver a significant level of healthcare 
and other health-related services to the 
uninsured, Medicaid and other 
vulnerable patients.”’ We also 
considered proposing how the Secretary 
might use the four factors to allow the 
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nominal price exclusion to best price to 
apply to other safety net providers. 
However, we believe that the entities 
specified in the statute are sufficiently 
inclusive and capture the appropriate 
safety net providers. Therefore, we have 
chosen not to propose to expand the 
entities subject to this provision at this 
time. Additionally, we believe that 
adding other entities or facilities would 
have an undesirable effect on the best 
price by expanding the entities for 
which manufacturers can receive the 
best price exclusion beyond those 
specifically mandated by the DRA and 
lowering manufacturer rebates to the 
Medicaid Program. Because the statute 
gives the Secretary discretion not to 
expand the list of entities, we do not 
propose to do so at this time in this rule. 
CMS has concerns that despite the 
fact that the DRA limits the nominal 
price exclusion to specific entities, the 
nominal price exclusion will continue 
to be used as a marketing tool. 
Historically, patients frequently remain 
on the same drug regimen following 
discharge from a hospital. Physicians 
may be hesitant to switch a patient to 
a different brand and risk destabilizing 
the patient once discharged from the 
hospital. We believe that using nominal 
price for marketing is not within the 
spirit and letter of the law. We are 
considering crafting further guidance to 
address this issue. CMS invites 
comments from the public to assist us 
in ensuring that all aspects of this issue 
are fully considered. 
* In accordance with the provisions of 
the DRA, the restriction on nominal 
price sales shall not apply to sales by a 
manufacturer of covered outpatient 


drugs that are sold under a DVA master . 


agreement under section 8126 of title 
38, United States Code. 

We propose a new § 447.508 in which 
we would specify those entities to 
which a manufacturer of covered 
outpatient drugs may sell at nominal 
price and provide for the exclusion of 
such sales from best price. 


Requirements for Manufacturers— 
Section 447.510 


On August 29, 2003, CMS finalized 
two of the provisions in the 1995 NPRM 
through a final rule with comment 
period (68 FR 51912). We required 
manufacturers to retain records for data 
used to calculate AMP and best price for 
three years from when AMP and best 
price are reported to CMS. We also 
required manufacturers to report 
revisions to AMP and best price for a 
period not to exceed twelve quarters 
from the quarter in which the data are 
due. On January 6, 2004, we published 
an interim final rule with comment 


period replacing the three-year 
recordkeeping requirement with a ten- 
year requirement on a temporary basis 
(69 FR 508 (Jan. 6, 2004)). We also 
required that manufacturers retain 
records beyond the ten-year period if 
the records were subject to certain 


_ audits or government investigations. On 


November 26, 2004, we published final 
regulations (69 FR 68815) that require 
that a manufacturer retain pricing data 
for ten years from the date the 
manufacturer reports that period’s data 
to CMS. We propose to move the 
recordkeeping requirements at 

§ 447.534(h) to § 447.510(f) and revise 
them by adding the requirement that 
manufacturers must also retain records 
used in calculating the customary 
prompt pay discounts and nominal 
prices reported to CMS. 

Existing regulations at § 447.534(i) 
require manufacturers to report 
revisions to AMP and best price for a 
period not to exceed twelve quarters 
from the quarter in which the data were 
due. We propose to move this provision 
to § 447.510(b) and revise it to require 
manufacturers to also report revisions to 
customary prompt pay discounts and 
nominal prices for the same period. 

In order to reflect the changes to AMP 
as set forth in the DRA, we propose 
allowing manufacturers to recalculate 
base date AMP in accordance with the 
definition of AMP in § 447.504(e) of this 
subpart. Base date AMP is used in the 
calculation of the additional rebate 
described in section 1927(c)(2) of the 
Act. This additional rebate is defined as 
the difference between the quarterly 
AMP reported to CMS and the base date 
AMP trended forward using the CPI—U. 
We propose this amendment so that the 
additional rebate would not increase 
due to changes in the definition of AMP. 
We propose giving manufacturers an 
opportunity to submit a revised base 
date AMP with their data submission for 
the first full calendar quarter following 
the publication of the final rule. We 
propose to allow manufacturers the 
option to decide whether they will 
recalculate and submit to CMS a base 
date AMP based on the new definition 
of AMP or submit their existing base 
date AMP. We are giving manufacturers 
this option because we are aware that 
some manufacturers may not have the 
data needed to recalculate base date 
AMP or may find the administrative 
burden to be more costly than the 
savings gained. 

Under section 1927(b)(3)(A) of the Act 
and the terms of the national rebate 
agreement, manufacturers that sign the 
national rebate agreement must supply 
CMS with a list of all product data (e.g., 
date entered market, drug category of 


single source, innovator multiple 
source, or noninnovator multiple 

source) and pricing information for their 
covered outpatient drugs. In accordance © 
with the statute, the rule would require 
manufacturers to report AMP and best 
price to CMS not later than thirty days 
after the end of the rebate period. 

Section 6001(b)(1) of the DRA 
amended section 1927(b)(3)(A)(i) of the 
Act by adding “month of a” before 
“rebate period.”’ Section 6003(a) of the 
DRA restructured section 
1927(b)(3)(A)(i) of the Act. The statute, 
as amended by these provisions, can be 
read in different ways. One 
interpretation is that the revisions made 
by section 6003(a) of the DRA supersede 
the revisions made by section 6001(b)(1) 
of the DRA, effectively eliminating the 
requirement that manufacturers report 
data to CMS on a monthly basis. 
However, we do not believe that this 
reading is the better reading of the 
statute or consistent with congressional 
intent. It is unreasonable to presume 
that Congress would simultaneously 
establish and render meaningless a new 
provision of law and we do not propose 
to adopt this interpretation. Another 
interpretation is that the revisions made 
by section 6001(b)(1) of the DRA, when 
read with the amendments made by 
section 6003 of the DRA, create a new 
requirement that AMP, best price, and 
customary prompt pay discounts be 
reported on a monthly basis. However, 
there is no compelling evidence in the 
legislative history which indicates that 
Congress intended to change the rebate 
period from quarterly to monthly. Best 
price is reported to CMS quarterly for 
purposes of our calculation of the unit 
rebate amount for single source and 
innovator multiple source drugs. While 
Congress clearly intended that AMPs be 
reported and disclosed to States on a 
monthly basis, it did not establish any 
similar monthly use for best price or 
customary prompt pay discounts. For 
these reasons, we propose to interpret 
section 6001(b) of the DRA to require 
that manufacturers report only AMP to 
CMS on a monthly basis beginning 
January 1, 2007. To implement this 

rovision, we would require in 
§ 447.510(d) that manufacturers must 
submit monthly AMP to CMS not later 
than 30 days after each month. We 
would also require manufacturers to 
report quarterly AMP, best price, and 
customary prompt pay discounts on a 
quarterly basis. 

We propose that the monthly AMP 
will be calculated the same as the 
quarterly AMP, with the following 
exceptions. The time frame represented 
by the monthly AMP would be one 
calendar month instead of a calendar 
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quarter and once reported, would not be 
subject to revision later than 30 days 
after each month. Because we recognize 
that industry pricing practices 
sometimes result in rebates or other 
price concessions being given by 
manufacturers to purchasers at the end 
of a calendar quarter, if the monthly 
AMP were calculated simply using sales 
in that month, these pricing practices 
might result in fluctuations between the 
AMP for the first two months and the 
AMP for the third month in a calendar 
quarter. In order to maximize the 
usefulness of the monthly AMP and 
minimize volatility in the prices, we 
propose allowing manufacturers to rely 
on estimates regarding the impact of 
their end-of-quarter rebates or other 
price concessions and allocate these 
rebates or other price concessions in the 
monthly AMPs reported to CMS 
throughout the quarter. We considered 
applying this same methodology to 
other cumulative rebates or other price 
concessions over longer periods of time, 
but are not certain that such rebates or 
other prices concessions could be 
allocated with respect to monthly AMP 
calculations. We invite comments on 
allowing the use of 12-month rolling 
average estimates of all lagged discounts 
for both the monthly and quarterly 
AMP. We also considered allowing 
manufacturers to calculate the monthly 
AMP based on updates of the most 
recent three-month period (i.e., a rolling 
three-month AMP). While this 
methodology may minimize volatility in 
the data, we believe it would be fairly 
complex for manufacturers to 
operationalize. We encourage comments 
on the appropriate methodology for 
calculating monthly AMP. 

Section 6001(b)(2)(C) of the DRA 
amended the confidentiality 
requirements at section 1927(b)(3)(D) of 
the Act by adding an exception for AMP 
disclosure through a Web site accessible 
to the public. The statute does not 
specify that this exception only applies 
to monthly AMP; therefore, we also 
propose to make the quarterly AMP 
publicly available. We note that the 
quarterly AMP would not necessarily be 
identical to the monthly AMP due to the 
potential differences in AMP from one 
timeframe to the next. 

Section 6001(d)(1) of the DRA 
modified section 1927(b)(3)(A)(iii) of the 
Act by adding a requirement that 
manufacturers report nominal prices for 
calendar quarters beginning on or after 
January 1, 2007 to the Secretary. To — 
implement this provision, we propose to 
require that manufacturers report 
nominal price exception data to CMS on 
a quarterly basis. We further propose 
. that nominal price exception data shall 


be reported as an aggregate dollar 
amount which includes all nominal 
price sales to the entities listed in 

§ 447.508(a) of this subpart for the 
rebate period. 

Section 1927(b)(3)(C) of the Act 
describes penalties for manufacturers 
that provide false information or fail to 
provide timely information to CMS. In 
light of these requirements, we propose 
to require that manufacturers certify the 
pricing reports they submit to CMS in 
accordance with § 447.510. We propose 
to adopt the certification requirements 
established by the Medicare Part B 
Program for ASP in the interim final 
rule with comment period published on 
April 6, 2004. Each manufacturer’s 
pricing reports would be certified by the 
manufacturer’s Chief Executive Officer 
(CEO), Chief Financial-Officer (CFO), or 
an individual who has delegated 
authority to sign for, and who reports 
directly to, the manufacturer’s CEO or 
CFO. 

We propose that all product and 
pricing data, whether submitted on a 
quarterly or monthly basis, be submitted 
to CMS in an electronic format. When 
the Medicaid Drug Rebate Program was 
first implemented in 1991, electronic 
data transfer was one of three data 
submission options as the use of such 
electronic media was not yet as 
commonplace as it is today. Due to the 
new monthly data reporting 
requirements and additional quarterly 
data reporting requirements, we propose 
to require manufacturers to use one 
uniform data transmission format to 
transmit and collect these data. CMS 
will issue operational instructions to 
provide additional guidance regarding 
the new electronic data submission 
requirements. 


Aggregate Upper Limits of Payment— 
Section 447.512 

We propose that the existing 
§ 447.331 be revised and redesignated as 
a new § 447.512. We propose to revise 
subsection (a) to clarify that the upper 
limit for multiple source drugs applies 
in the aggregate. We also propose to 
update several cross-references to 
provisions in subpart I. 


Upper Limits for Multiple Source 
Drugs—Section 447.514 


We propose that the existing 
§ 447.332 be revised in a new § 447.514. 


A. Upper Limits for Multiple Source 
Drugs 

Existing regulations at 42 CFR 
447.331, 447.332 and 447.334 address 
upper limits for payment of drugs 
covered under the Medicaid program. 
We propose to redesignate existing 


regulations at §§ 447.331, 447.332, and 
447.334 as new regulations at 

§§ 447.512, 447.514, and 447.516, 
respectively. 

Existing regulations at 
§ 447.332(a)(1)(i) state that an upper ~ 
limit for a multiple source drug may be 
established if all of the formulations of 
the drug approved by the FDA have 
been evaluated as therapeutically 
equivalent in the current edition of the 
FDA’s publication, ““Approved Drug 
Products with Therapeutic Equivalence 
Evaluations.” 

Section 1927(e)(4) of the Act, as 
amended by OBRA 90, expanded the 
criteria for multiple source drugs subject 
to FUL reimbursement. Specifically, the 
statute required CMS to establish an 
upper payment limit for each multiple 
source drug when there are at least three 
therapeutically and pharmaceutically 
equivalent multiple source drugs, 
regardless of whether all additional 
formulations are rated as such. Effective 
January 1, 2007, the DRA changed the 
requirement such that a FUL must be 
established for each multiple source 
drug for which the FDA has rated two 
or more-products as therapeutically 
equivalent. 

Currently, if all formulations of a 
multiple source drug are identified as A- 
rated in the FDA’s publication, 
“Approved Drug Products with 
Therapeutic Equivalence Evaluations,” 
at least two formulations must be listed 
in that publication for CMS to establish 
a FUL for that drug. If all formulations 
of-a multiple source drug are not A- 
rated, there must be at least three A- 
rated versions of the drug listed in 
“Approved Drug Products with 
Therapeutic Equivalence Evaluations”’ 
for CMS to establish a FUL for the drug. 
If a product meets the FDA criteria 
described above, we confirm that at 
least three suppliers (i.e., 
manufacturers, wholesalers, re- 
packagers, re-labelers or any other entity 
from which a drug can be purchased) ~ 
list the drug in published compendia of 
cost information for drugs available for 
sale nationally (e.g., Red Book, First 
DataBank, or Medi-Span). Then, using 
these pricing compendia, we select the 
lowest price (e.g., the average wholesale 
price, wholesale acquisition cost, or 
direct price) from among the A-rated 
formulations of a particular drug and 
apply the formula described in existing 
§ 447.332 to determine the FUL for that 
drug. FUL lists and changes to those 
lists based on the methodology set forth’ 
in the statute and regulations are issued 
periodically through Medicaid program 
issuances and are posted on the CMS 
Web site. 


| 
| 
| 
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By the term, ‘therapeutically 
equivalent,” we mean drugs that are 
identified as A-rated in the current 
edition of the FDA’s publication, 
“Approved Drug Products with 
Therapeutic Equivalence Evaluations” 
(including supplements or successor 
publications). We propose that the FUL 
will be established, as per section 
1927(e)(4) of the Act, only using an ‘‘A” 
rated drug. However, we propose to 
continue our current practice of 
applying the FUL to all drug 
- formulations, including those drug 
versions not proven to be 
therapeutically equivalent, (e.g., B-rated 
drugs). We believe it is appropriate to 
apply the FUL to B-rated drugs in order 
not to encourage pharmacies to 
substitute B-rated drugs to avoid the 
FUL in the case where B-rated drugs 
would be excluded from the FUL. 
Current regulation does not prohibit or 
exclude B-rated drugs from the FUL 
reimbursement. 

We propose revising the methodology 
we use to establish FULs for multiple 
source drugs based on the modifications 
made by the DRA. Specifically, sections 
6001(a)(3) and (4) of the DRA changed 
the definition of multiple source drug 
established in section 1927(k)(7)(A)(i) of 
the Act to mean, with respect to a rebate 
period, a covered outpatient drug for 
which there is at least one other drug 
product which is rated as 
therapeutically equivalent (under the 
FDA’s most recent publication of 
“Approved Drug Products with 
Therapeutic Equivalence Evaluations’’). 
Also, section 6001(a)(1) of the DRA 
changed the requirement for a FUL to be 
established for each multiple source 
drug for which the FDA has rated three 
or more products therapeutically and 
pharmaceutically equivalent to a 
requirement fora FUL whenthe FDA . 
has established such a rating for two or 
more products. Therefore, we propose 
in § 447.514(a)(1)(ii) that a FUL will be 
set when at least two suppliers (e.g., 
manufacturers, wholesalers, re- 
packagers, or re-labelers) list the drug in 
a nationally available pricing 
compendia (e.g., Red Book, First 
DataBank, or Medi-Span). 

Existing regulations at § 447.332(b) 
specify that the agency’s payments for 
multiple source drugs identified and 
listed must not exceed, in the aggregate, 
payment levels determined by applying, 
for each drug entity, a reasonable 
dispensing fee established by the 
agency, plus an amount that is equal to 
150 percent of the published price for 
the least costly therapeutic equivalent 
(using all available national pricing 
compendia) that can be purchased by 
pharmacies in quantities of 100 tablets 


or capsules (or, if the drug is not 
commonly available in quantities of 
100, the package size commonly listed) 
or, in the case of liquids, the commonly 
listed size. 

Section 6001(a)(2) of the DRA added 
section 1927(e)(5) to the Act that 
changed the formula used to establish 
the FUL for multiple source drugs. 
Effective January 1, 2007, the upper 
limit for multiple source drugs shall be 
established at 250 percent of the AMP 
(as computed without regard to 
customary prompt pay discounts 
extended to wholesalers) for the least 
costly therapeutic equivalent. The 
currently reported AMP is based on the 
nine-digit NDC and is specific only to 
the product code, combining all package 
sizes of the drug into the same 
computation of AMP. We propose to 
continue to use the AMP calculated at 
the nine-digit NDC for the FUL 
calculation. In accordance with the DRA 
amendments, we will no longer take the 
individual 11-digit NDC, and thereby 
the most commonly used package size 
into consideration when computing the 
FUL because the currently reported 
AMP does not differentiate among 
package sizes. 

We considered using the 11-digit NDC 
to calculate the AMP, which would 
require manufacturers to report the 
AMP at the 11-digit NDC for each 
package size and that doing so would 
offer other advantages to the program for 
FULs and other purposes. An AMP at 
the 11-digit NDC would allow us to 
compute a FUL based on the most 
common package size as specified in 
current regulations. We do not believe 
computing an AMP at the 11-digit NDC 
would be significantly more difficult 
than computing the AMP at the nine- 
digit NDC as the data from each of the 
11-digit NDCs is combined into the 
current AMP. The AMP at the 11-digit 
NDC would also align with State 
Medicaid drug payments that are based 
on the package size. It would also allow 
us to more closely examine 
manufacturer price calculations and 
allow the States and the public to know 
the AMP for the drug for each package 
size. It would also allow 340B covered 
entities, which are entitled to buy drugs 
at a discount that is in part based on 
calculations related to AMP, to know 
what the pricing is for each package 
size, as 340B ceiling prices are 
established per package size. 
Calculating the AMP at the 11-digit NDC 


level permits greater.transparency, and 


may increase accuracy and reduce errors 
for the 340B covered entities where 
prices are established for a package-size 
product rather than a per unit cost using 
the product’s weighted average AMP. 


However, the legislation did not 
change the level at which manufacturers 
are to report AMP, and we find no 
evidence in the legislative history that 
the Congress intended that AMP should 
be restructured to collect it by 11-digit 
NDCs. We are proposing to use the 
currently reported 9-digit AMP for 
calculating the FUL. Changing the 
current method of calculating the AMP 
would require manufacturers to make 
significant changes to their reporting 
systems and have an unknown effect on 
the calculation of rebates in the existing 
Medicaid Drug Rebate Program. In State 
Medicaid payment systems that 
consider a number of different factors in 
deriving payment rates, we also believe 
it would offer minimal advantages. 
Furthermore, we expect that because the 
AMP is marked up 250 percent, the 
resultant reimbursement should be 
sufficient to reimburse the pharmacy for 
the drug regardless of the package size 
the pharmacy purchased and that to the 
extent it does have an impact, it would 
encourage pharmacies to buy the most 
economical package size. 

We specifically ask for comments on 
the alternative approach of using the 11- 
digit NDC to calculate the AMP. We will 
consider comments on the merits of 
using both approaches in calculating the 
AMP for the FUL. 

In computing the FUL, we propose 
that the monthly AMP submitted by the 
manufacturer will be used. Using the 
monthly AMP will provide for the 
timeliest pricing data and allow 
revisions to the FUL list on a monthly 
basis. It will also permit us to update 
the FULs on a timely basis in 
accordance with the provisions of 
section 1927(f)(1)(B) of the Act, wherein 
the Secretary, after receiving 
notification that a therapeutically 
equivalent drug product is generally 
available, shall determine within 7 days 
if that drug product should have a FUL. 

Section 6001(c)(1) of the DRA 
redefines AMP to exclude customary 
prompt pay discounts extended to 
wholesalers. Due to this change in the 
computation, and the requirement that 
monthly AMP first be reported as of 
January 1, 2007, we propose that a FUL 
update of drugs, using the new 
methodology first be published when 
the revised AMPs are available and 
processed. 

We propose to adopt additional 
criteria to ensure that the FUL will be 
sét at an adequate price to ensure that 
a drug is available for sale nationally as 
presently provided in our regulations. 
When establishing a FUL, we propose to 
disregard the AMP of an NDC which has 
been terminated. The AMP ofa 
terminated NDC will not be used to set 
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the FUL beginning with the first day of 
the month after the actual termination 
date reported by the manufacturer. This 
refinement may not capture all outlier 
AMPs that would offset the availability 
of drugs at the FUL price. It is possible 
that a product that is not discontinued 
may be available on a limited basis at 

a very low price. As a further safeguard 
to ensure that a drug is nationally 
available at the FUL price and that a 
very low AMP is not used by us to set 

a FUL that is lower than the AMP for 
other therapeutically and 
pharmaceutically equivalent multiple 
source drugs, we propose to set the FUL 
based on the lowest AMP that is not less 
than 30 percent of the next highest AMP 
for that drug. That is to say, that the 
AMP of the lowest priced 
therapeutically equivalent drug will be 
used to establish the FUL, except in 
cases where this AMP is more than 70 
percent below the second lowest AMP. 
In those cases, the second lowest AMP 
will be used in the FUL calculation. We 
propose to use this percentage 
calculation as a benchmark to prevent 
an outlier price from determining the 
FUL, but invite comments as to whether 
this percentage is an appropriate 
measure to use. We did consider other 
options, such as 60 percent below the 
next highest AMP so that at least drugs 
of two different manufacturers would be 
in the FULs group, but we were 
concerned that this percentage was 
insufficient to encourage competition 
where the cost of a particular drug was 
dropping rapidly. We also considered a 
test of a drug priced 90 percent below 
the next lowest priced drug, in line with 
how we look on nominal prices, as an 
indicator that the manufacturer was 
offering this drug on a not-for-profit 
basis. However, we note that nominal 
price relates to best price for some sales 
and it is unlikely a manufacturer would 
sell all of its drugs at this price. We 
welcome suggestions about other means 
to address outliers and whether outliers 
should be addressed at all. 

We are proposing an exception to the 
30 percent carve-out policy when the 
FUL group only includes the innovator 
single source drug and the first new 
generic in the market, including an 
authorized generic. In this event, we 
would not apply the 30-percent rule as 
we believe the DRA intends that a FUL 
be set when new generic drugs become 
generally available so as to encourage 
greater utilization of a generic drug 
when the price is set less than its brand 
name counterpart. 

We invite comments from the public 
on all issues set forth in this subpart. 
We invite suggestions on how best to 
accomplish the goal of ensuring that the 


use of AMP in calculating the FUL will 
ensure that a drug is available nationally 
at the FUL price. Please submit data 
supporting your proposal when 
available. 


Upper Limits for Drugs Furnished as . 
Part of Services—Section 447.516 


We propose that the existing 
§ 447.334 be redesignated as a new 
§ 447.516. ' 


State Plan Requirements, Findings and 
Assurances—Section 447.518 


We propose that the existing 
§ 447.333 be redesignated as a new 
§ 447.518. 


FEP: Conditions Relating to Physician- 
Administered Drugs—Section 447.520 


Prior to the DRA, many States did not 
collect rebates on physician- 
administered drugs when they were not 
identified by NDC number because the 
NDC number is necessary for States to 
bill manufacturers for rebates. In its 
report, “Medicaid Rebates for Physician 
Administered Drugs” (April 2004, OEI— 
0302-00660), the OIG reported that, by 
2003, 24 States either required providers 
to bill using NDC numbers or identified 
NDC numbers using a Healthcare 
Common Procedure Coding System 
(HCPCS)-to-NDC crosswalk for 
physician-administered drugs in order 
to collect rebates. Four of the 24 States 
were able to collect rebates for all 
physician-administered drugs, both 
single source and multiple source drugs 
(one State only collected these rebates 
from targeted providers). Section 6002 
of the DRA added sections 1927(a)(7) 
and 1903(i)(10)(C) to the Act to require 
that States collect rebates on certain 
physician-administered drugs in order 
for FFP to be available for these drugs. 

Section 1927(a)(7)(A) of the Act 
requires that, effective January 1, 2006, 
in order for FFP to be available, States 
must require the submission of 
utilization data for single source 
physician-administered drugs using 
HCPCS codes or NDC numbers. (HCPCS 
codes are numeric and alpha-numeric 
codes assigned by CMS to every medical 
or surgical supply, service, orthotic, 
prosthetic and generic or brand name 
drug for the purpose of reporting 
healthcare transactions for claims 
billing. Physician-administered drugs 
are assigned alpha-numeric HCPCS 
codes, and are commonly referred to as 
J-codes. However, physician- 
administered drugs are also coded using 
other letters of the alphabet. For this 
reason, we will refer to the coding 
system, HCPCS, as opposed to one set 
of alpha-numeric codes in our 
discussion of section 6002 


requirements.) If States collect HCPCS 
codes for single source drugs, they can 
crosswalk these codes to NDC numbers 
because most HCPCS codes for single 
source drugs include only one NDC in 
order to collect rebates. 

Section 1927(a)(7)(C) of the Act 
requires that, beginning January 1, 2007, 
States must provide for the submission 
of claims data with respect to physician- 
administered drugs (both single source 
and multiple source drugs) using NDC 
numbers, unless the Secretary specifies 
that an alternative coding system can be 
used. The Secretary does not plan to 
specify an alternative coding system 
because we believe that NDC numbers 
are well established in the medical 
community and provide States the most 
useful information to collect rebates. 

Section 1927(a)(7)(B) of the Act 
requires the Secretary, by January 1, 
2007, to publish a list of the 20 multiple 
source physician-administered drugs 
with the highest dollar volume 
dispensed under the Medicaid program. 
We propose that the list will be 
developed by the Secretary using data 
from the Medicaid Statistical 
Information System and published on 
the CMS Web site. 

Section 1927(a)(7)(B)(ii) of the Act 
(when read with other DRA 
amendments) requires that, effective 
January 1, 2008, in order for FFP to be 
available, States must provide for the 
submission of claims for physician- 
administered multiple source drugs 
using NDC numbers for those drugs 
with the highest dollar volume listed by 
the Secretary. 

We propose, for the purpose of this 
section, that the term ‘“‘physician- 
administered drugs” be defined as 
covered outpatient drugs under section 
1927(k)(2) of the Act (many are also 
covered by Medicare Part B) that are 
typically furnished incident to a 
physician’s service. These drugs are 
usually injectable or intravenous drugs 
administered by a medical professional 
in a physician’s office or other 
outpatient clinical setting. Examples 
include injectables: Lupron acetate for 
depot suspension (primarily used to 
treat prostate cancer), epoetin alpha 
(injectable drug primarily used to treat 
cancer), anti-emetic drugs (injectable 
drug primarily used to treat nausea 
resulting from chemotherapy), 
intravenous drugs primarily used to 
treat cancer (paclitaxel and docetaxel), 
infliximab primarily used to treat 
rheumatoid arthritis, and rituximab 
primarily used to treat non-Hodgkin’s 
lymphoma. We believe that some oral 
self-administered drugs (administered 
in an outpatient clinical setting), such as 
oral anti-cancer drugs, oral anti-emetic 
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drugs should also be included in the 
designation of physician-administered 
drugs consistent with Part B policy and 
sections 1861(s)(2)(Q) and (T) of the Act. 

Section 1927(a)(7)(D) of the Act 
allows the Secretary to grant States 
extensions if they need additional time 
to implement or modify reporting 
systems to comply with this section. We 
are not proposing any criteria for 
reviewing these extension requests as 
we expect that most, if not all States 
will be able to meet the statutory 
deadlines for collection of NDC 
numbers on claims. Most States are 
already collecting rebates for single 
source drugs that are provided in a 
physician’s office. For multiple source 
drugs, the States have nearly two years 
following enactment of the DRA before 
FFP would be denied for the 20 
multiple source drugs specified by the 
Secretary as having the highest dollar 
volume. 

We expect that States will require 
physicians to submit all claims using 
NDC numbers, as using multiple billing 
systems would be burdensome for 
physicians and States. This will also 
advantage States because rebates will be 
collectible on all physician- 
administered drugs. 

For States not currently billing 
manufacturers for rebates on single 
source drugs, we believe that the 
Medicare Part B crosswalk may be 
helpful to crosswalk HCPCS codes to 
NDC numbers. This crosswalk may be 
found on the CMS Web site at http:// 
new.cms.hhs.gov/ 
McrPartBDrugAvgSalesPrice/ 
02_aspfiles.asp. 

To implement the provisions set forth 
in section 6002, we propose a new 
§ 447.520. In § 447.520(a), we would 
require States to require that claims for 
physician-administered drugs be 
submitted using codes that identify the 
drugs sufficiently to bill a manufacturer 
for rebates in order for the State to 
receive FFP. In § 447.520(b), we would 
require States to require providers to 
submit claims using NDC numbers. In 
§ 447.520(c), we would allow States that 
require additional time to comply with 
the requirements of this section to apply 
to the Secretary for an extension. 


III. Collection of Information 
Requirements 

Under the Paperwork Reduction Act 
of 1995 (PRA), we are required to 
provide 60-day notice in the Federal 
Register and solicit public comment 
before a collection of information 
requirement is submitted to the Office of 
Management and Budget (OMB) for 
review and approval. In order to fairly 
evaluate whether an information 


collection should be approved by the 
OMB, section 3506(c)(2)(A) of the PRA 
requires that we solicit comment on the 
following issues: 

e The need for the information 
collection and its usefulness in carrying 
out the proper functions of our agency. 

e The accuracy of our estimate of the 
information collection burden. ¢ 

e The quality, utility, and clarity of 
the information to be collected. 

e Recommendations to minimize the 
information collection burden on the 
affected public, including automated 
collection techniques. 

We are soliciting public comment on 
each of these issues for the following 
sections of this document that contain 


-information collection requirements: 


Requirements for Manufacturers 
(§ 447.510) 


Proposed § 447.510 states that a 
manufacturer must report, 
electronically, product and pricing 
information to CMS not later than 30 
days after the end of the rebate period. 
In addition, customary prompt pay 
discounts and nominal prices must be 
reported quarterly. Detailed information 
pertaining to the manufacturer’s 
reporting requirements is located under 
§§ 447.510(a), (b), (c), (d), and (e). 

The burden associated with these new 
requirements is the time and effort it 
would take for a drug manufacturer to 
gather product and pricing information 
and submit it to CMS in an electronic 
format. We estimate that these - 
requirements would affect the 
approximately 550 drug manufacturers 
that currently participate in the 
Medicaid Drug Rebate Program. Our 
current reporting and recordkeeping 
hour burden for each manufacturer in 
the Medicaid Drug Rebate Program is 71 
hours per quarter or 284 hours annually. 
We believe the new reporting 
requirements will require less than half 
of this time. Specifically, we believe it 
would take each manufacturer 31 hours 
per quarter or 124 hours annually to 


. report additional new information to 


CMS. The total estimated burden on all 
drug manufacturers associated with the 
new requirements under § 447.510 is 
68,200 annual hours. 

Section 447.510(f) requires a 


_ manufacturer to retain records for ten 


years from the date the manufacturer 
reports data to CMS for that rebate 
period. The ten-year time frame applies 
to a manufacturer’s quarterly and 
monthly submissions of pricing data, as 
well as any revised quarterly pricing 
data subsequently submitted to CMS. As 
stated under § 447.510(f)(2), there are 
certain instances when records must be 
maintained beyond the ten-year period. 


While this requirement is subject to 
the PRA, the retention of quarterly data 
it is not a new requirement. While this 
requirement will now also apply to 
monthly AMP data, we believe a similar 
set of data is now retained to support 


’ the quarterly retention requirement. 


Therefore, we believe this regulation 
imposes no additional burden on the 
drug manufacturer. 


FFP: Conditions Relating to Physician- 
Administered Drugs. (§ 447.520) 


Section 447.520 requires providers, 
effective January 1, 2007, to submit 
claims to the State for physician- 
administered single source drugs and 
the 20 multiple source drugs identified 
by the Secretary using NDC numbers. 

Assuming all States impose this 
requirement, the burden associated with 
this requirement is the time and effort 
it would take for a physician’s office, 
hospital outpatient department or other 
entity (e.g., non profit facilities) to 
include the NDC on claims submitted to 
the State. We estimate this requirement 
would affect an excess of 20,000 
physicians, hospitals with outpatient 
departments and other entities that 
would submit approximately 3,910,000 
claims annually. We believe this would 
take approximately 15 seconds per 
claim. We estimated the cost based on 
the average annual wage and benefits 
paid for office and administrative 
support services in 2006 of $21.14 per 
hour (http://www.bls.gov/news.release/ 
pdf/ecec.pdf). The per claim cost would 
be under 9 cents. 

Section 447.520(c) allows States 
requiring additional time to comply 
with the requirements of this section to 
apply for an extension. The burden 
associated with this requirement is the 
time and effort it would take for each 
State to apply for a one-time extension. 
We estimate that it would take five 
hours for each State to apply for the 
extension; however, we believe that no 
State will apply. Therefore, we believe 
this requirement to be exempt as 
specified at 5 CFR 1320.3(c)(4). 

We have submitted a copy of this 
proposed rule to the OMB for its review 
of the information collection 
requirements described above. These 
requirements are not effective until they 
have been approved by the OMB. 

If you comment on these information 
collection and recordkeeping 
requirements, please mail copies 
directly to the following: Centers for 
Medicare & Medicaid Services, Office of 
Strategic Operations and Regulatory 
Affairs, Division of Regulations 
Development, Attn: Melissa Musotto, 
[{CMS—2238-P], Room C4—26—05, 7500 
Security Boulevard, Baltimore, MD 
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21244-1850; and Office of Information 
and Regulatory Affairs, Office of 
Management and Budget, Room 10235, 
New Executive Office Building, 
Washington, DC 20503, Attn: Katherine 
Astrich, CMS Desk Officer, CMS-—2238-— 
P, katherine_astrich@omb.eop.gov. Fax 
(202) 395-6974. 


IV. Response to Comments 


Because of the large number of public 
comments we normally receive on 
Federal Register documents, we are not 
able to acknowledge or respond to them 
individually. We will consider all 
comments we receive by the date and 
time specified in the “DATES” February 
20, 2007, and, when we proceed with a 
subsequent document, we will respond 
to the comments in the preamble to that 
document. 


V. Regulatory Impact Analysis 


{If you choose to comment on issues 
in this section, please include the 
caption “Impact Analysis” at the 
beginning of your comments]. 


A. Overall Impact 


We have examined the impacts of this 
rule as required by Executive Order 
12866 (September 1993, Regulatory 
Planning and Review), the Regulatory 
Flexibility Act (RFA) (September 19, 
1980, Pub. L. 96-354), section 1102(b) of 
the Act, the Unfunded Mandates Reform 
Act of 1995 (Pub. L. 104-4), Executive 
Order 13132, and the Congressional 
Review Act (CRA, 5 U.S.C. 804(2)). 

Executive Order 12866 (as amended 
by Executive Order 13258, which 
merely reassigns responsibility of 
duties) directs agencies to assess all 
costs and benefits of available regulatory 


alternatives and, if regulation is 
necessary, to select regulatory 
approaches that maximize net benefits 
(including potential economic, 
environmental, public health and safety 
effects, distributive impacts, and 
equity). A regulatory impact analysis 
(RIA) must be prepared for major rules 
with “economically significant” effects 
($100 million or more in any 1 year). We 
believe this rule will have an ‘ 
economically significant effect. We 
believe the rule would save $8,4 billion 
over the next five years ($4.93 billion 
Federal savings and $3.52 billion State 
savings as shown in the table below). 
This figure represents a 5.6 percent 
reduction in total Medicaid drug 
expenditures in Federal fiscal years 
2007-2011. We consider this proposed 
rule to be a major rule for purposes of 
the CRA. 


STATE AND FEDERAL SAVINGS OVER 5 YEARS 


[In millions] 


DRA section and provision 


2007 


Section 6001—Federal Upper Payment Limits and 
Provisions. 


Other 


Section 
Drugs 


Section 6003—<Authorized Generics in Rebate Best 


Price. 


6002—Rebates on Physician-Administered 


568 


1,123 
801 


1,362 


1,924 


All savings estimates were developed 
by the Office of the Actuary in CMS. We 
note that the Congressional Budget 
Office, in its estimates of the budgetary 
effects of these provisions of the DRA, 
reached an almost identical estimate for 
these years, about $4.8 billion in Federal 
outlay reduction compared to the CMS 
estimate of $4.9 billion. 

Savings estimates for section 6001 of 
the DRA—FULs and other provisions— 
were derived from simulations of the 
new FULs performed using price and 
utilization data from the Medicaid Drug 
Rebate Program combined with generic 
group codes from First DataBank. 
Percent savings from these simulations 


were applied to projected Medicaid 
prescription drug spending developed 
for the President’s fiscal year 2007 
budget. Savings were phased in over 
three years to allow for implementation 
lags. On the previous chart, the estimate 
for FFY 2007 through FFY 2010 
includes $5 million for the retail price 
survey. 

The savings estimates for section 6002 
of the DRA—rebates on physician- 
administered drugs—are based on the 
2004 OIG report, ‘Medicaid Rebates for 
Physician-Administered Drugs.”’ A key 
finding of the report is the amount of 
additional rebates that could have been 
collected in 2001 if all States had 


collected rebates on physician- 
administered drugs. This amount was 
then projected forward using historical 
data (2001-2005) and projections 
consistent with the 2007 President’s 
Budget forecast for Medicaid spending 
to develop the total estimated impact. 
The savings estimates for section 6003 
of the DRA—Reporting of authorized 
generics for Medicaid rebates—are 
based on the consensus of Medicaid 
experts and the review of available and 
relevant data. After estimating the 


impact of the proposal in the first year 


of implementation, the total impact was 
projected using assumptions consistent 
with the 2007 President’s Budget 


] 
FFY 2007-11 
Federal Total 
State savings 
BY Federal ............. $750 $1,075 $1,250 $4,695 
535 765 890 3,345 
76 
| Federal ............ 10 36 131 
7 27 98 
Total Savings for FRY | 794 1209 4,929 
H | 
| 
| 
| 
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forecast for Medicaid spending as well 
as adjustments given that the proposal 
is limited to a subset of the prescription 
drug market. 

None of the estimates include Federal 
or State administrative costs. We believe 
these costs would be small as they 
involve changes in work processes 
rather than new activities. The resulting 
program savings would be many times 
these costs. 

The RFA requires agencies to analyze 
options for regulatory relief of small 
businesses and other small entities if a 
proposed or final rule would have a 
“significant impact on a substantive 
number of small entities.”” For purposes 
of the RFA, small entities include small 
businesses, non-profit organizations, 
and small governmental jurisdictions. 
Individuals and States are not included 
in the definition of a small entity. For 
purposes of the RFA, three types of 
small business entities are potentially 
affected by this regulation. They are 
small pharmaceutical manufacturers 
participating in the Medicaid Drug 
Rebate Program, small retail 
pharmacies, and physicians and other 
practitioners (including small hospitals 
or other entities such as non-profit 
providers) that bill Medicaid for 
physician-administered drugs. We will 
discuss each type of business in turn. . 

According to the Small Business 
Administration’s (SBA) size standards, 
drug manufacturers are small businesses 
if they have fewer than 500 employees 
(http://www.sba.gov/size/ 
sizetable2002.html). Approximately 550 
drug manufacturers participate in the 
Medicaid Drug Rebate Program. We 
believe that most of these manufacturers 
are small businesses. We anticipate that 
this rule would have a small impact on 
small drug manufacturers. The rule 
would require all drug manufacturers 
participating in the Medicaid Drug 
Rebate Program to submit pricing 
information (AMP) on each of their drug 
products on a monthly basis. Currently 
drug manufacturers are required to 
submit similar information quarterly. In 
addition, drug manufacturers would be 
required to submit two additional 
pricing data elements—customary 
prompt pay discounts and nominal 
prices—on each of their drugs on a 
quarterly basis. We believe that drug 
manufacturers currently have these 
data; therefore, the new requirement 
does not require new data collection. 
Rather, it simply requires that existing 
information be reported to CMS. For 
this reason, we believe the burden to be 
minimal. In addition, the proposed 
regulation would affect the level of 
rebates due from manufacturers. The 
DRA provides that customary prompt 


pay discounts be excluded from AMP. 
This would result in higher AMPs and, 
consequently, higher rebate payments. 
We have been told informally by 
manufacturers that customary prompt 
pay discounts are generally about 2 
percent. We have found no independent 
source to confirm this percentage. We 
also do not know what percent of sales 
qualify for customary prompt pay 
discounts. Based on this limited 
information, we believe that the removal 
of customary prompt pay discounts 
would cost manufacturers up to $160 
million (2 percent of $8 billion in rebate 
payments annually). In this proposed 
regulation we also would remove sales 
to nursing home pharmacies from AMP. 
We have been told by industry 
representatives that nursing home 
pharmacies receive larger discounts 
than other sectors, thus resulting in an 
increase in AMP from this change. 
However, because we have no 
independent data on the cost of drugs to 
nursing home pharmacies, we cannot 
quantify the effect of this provision 
other than to say that we believe it 
would increase rebates owed by drug 
manufacturers. 

According to the SBA’s size 
standards, a retail pharmacy is a small 
business if it has revenues of $ 6.5 
million or less in 1 year (http:// 
www.sba.gov/size/sizetable2002.html). 
The SBA estimates that there are about 
18,000 small pharmacies. These . 
pharmacies would be affected by this 
regulation as the law will result in lower 
FULs for most drugs subject to the 
limits, thus reducing Medicaid 
payments to pharmacies for drugs. The 
revision to the FULs would generally 
reduce those limits and, thereby, reduce 
Medicaid payment for drugs subject to 
the limits. The savings for section 6001 
of the DRA reflect this statutory change. 
The other provisions concerning 
payment for drugs would provide States 
two new data points to use to set 
payment rates. Beginning in January 
2007, States may use AMP and retail 
survey prices in their payment 
methodologies. The savings for section 
6001 of the DRA do not reflect decreases 
to State payments for drugs not on the 


. FUL list. As analyzed in detail below, 


we believe that these legislatively 
mandated section 6001 savings will 
potentially have a “significant impact”’ 
on some small, independent 
pharmacies. The analysis in this section, 
together with the remainder of the 
preamble, constitutes an Initial 
Regulatory Flexibility Analysis (IRFA) 
for purposes of compliance with the 
RFA. 

According to the SBA’s size 
standards, physician practices are small 


businesses if they have revenues of $9 
million or less in 1 year (http:// 


www.sba.gov/size/sizetable2002.html). 


Nearly all of the approximately 20,000 
physician’s practices that specialize in 
oncology, rheumatology and urology 
may experience some administrative 
burden due to new requirements that 
claims include the NDC for drugs 
administered by these physicians. These 
practices would be required to transfer 
the NDC code for drugs administered by 
a physician to the electronic or paper 
claim. We estimate that 3,910,000 
claims would be submitted a year. We 
derived this number by multiplying the 
23 million annual Part B claims by the 
percentage (17) of Medicare 
beneficiaries who are also Medicaid 
beneficiaries. We believe most of the 
Medicaid beneficiaries who receive 
physician-administered drugs are also 
in Medicare. We then assume that it 
would take 15 seconds per claim. 
Multiplying 3,910,000 by 15 seconds 
equals 58,650,000 seconds or 16,292 
hours (58,650,000/3600 seconds per 
hour). We multiplied 16,292 hours by 
the hourly wage and benefit rate of 
$21.14 for office and administrative staff 
published by the Department of Labor, 
Bureau of Labor Statistics for March 
2006 to estimate the annual cost to be 
$344,000. We divided the total cost of 
$344,000 by the 3,910,000 claims to 
estimate the cost per claim would be 
under 9 cents. Calculated another way, 
the annual cost per physician practice 
would be under $20 ($344,000 divided 
by 20,000 equals about $17). 
Accordingly, we believe that there is no 
“significant impact” on these 
physicians. 

According to the SBA’s size 
standards, hospitals are small 
businesses if they have yearly revenue’ 
of $31.5 million or less (http:// 
www.sba.gov/size/sizetable2002.html). 
As with physician practices, outpatient 
units of hospitals would need to include 
NDCs on claims for physician- : 
administered drugs. Outpatient hospital 
claims for physician-administered drugs 
are included in the 3,910,000 annual 
total claims discussed in the previous 
paragraph. However, we believe that 
these costs could be reduced or 
eliminated with a one-time systems 
change to capture this code in the 
billing system. In any case, the total cost 
of this change to hospitals would be 
small, and we believe that there is no 
“significant impact” on hospitals. 

Other small entities such as non-profit 
providers may also be affected by this 
provision. We do not have data to 
quantify how many of the 3,910,000 
annual total claims are submitted by 
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these entities. In any case, the cost 
would be under 9 cents per claim. 

Section 1102(b) of the Act requires us 
to prepare an RIA if a rule may have a 
significant impact on the operations of 
a substantial number of small rural 
hospitals. This analysis must conform to 
the provisions of section 603 of the 
RFA. For purposes of section 1102(b) of 
the Act, we define a small rural hospital 
as a hospital that is located outside of 
a Core-Based Statistical Area and has 
fewer than 100 beds. There are 
approximately 700 small rural hospitals 
that meet this definition. We do not 
know how many of these hospitals have 
outpatient departments. However, we 
believe that this rule would not have a 
significant impact on small rural 
hospitals because the only provision 
that would affect small rural hospitals is 
the requirement for those hospitals to 
include the NDC on bills for drugs 
administered by physicians in the 
. outpatient department. As the national 
annual cost of this provision is 
estimated at $344,000, the impact on 
small rural hospitals would be minimal. 

Section 202 of the Unfunded 
Mandates Reform Act of 1995 also 
requires that agencies assess anticipated 
costs and benefits before issuing any 
rule whose mandates on States and 
private entities require spending in any 
one year of $100 million in 1995 dollars, 
updated annually for inflation. That 
threshold level is currently 
approximately $125 million. This 
proposed rule would mandate that drug 
manufacturers provide information on 
drug prices, and that these data be used 
in calculating FULs. However, our 
estimate of costs to manufacturers (see 
next section) falls far below the 
threshold and we anticipate this rule 
would save States $3.5 billion over the 
5-year period from October 1, 2006 
through September 30, 2011. 

Executive Order 13132 establishes 
certain requirements that an agency 
must meet when it promulgates a 
proposed rule (and subsequent final 
rule) that imposes substantial direct 
requirement costs on State and local 
governments, preempts State law, or 
otherwise has Federalism implications. 
Since this proposed rule would impose 
only minimal new administrative 
burden on States and yield substantial 
savings to States, we believe that these 
costs can be absorbed by States from the 
substantial savings they would accrue. 


B. Anticipated Effects 
1. Effects on Drug Manufacturers 
As previously indicated, 


approximately 550 drug manufacturers 
participate in the Medicaid Drug Rebate 


program. The rule would require all 
drug manufacturers participating in the 
Medicaid Drug Rebate Program to 
submit pricing information (AMP) on 
each of their drug products on a 
monthly basis. Currently drug 
manufacturers are required to submit 


_ similar information quarterly. In 


addition, drug manufacturers would be 
required to submit two additional 
pricing data elements—customary 
prompt pay discounts and nominal 
prices—on each of their drugs on a 
quarterly basis. We believe that drug 
manufacturers currently have these 
data; therefore, the new requirement 
would not require new data collection. 
Rather it simply requires that existing 
information be reported te CMS. For 
this reason, we believe the burden to be 
minimal. The estimated startup burden 
to the manufacturers is $27.5 million for 
a one-time systems upgrade, or $50,000 
for each of the 550 manufacturers that 
participate in the Medicaid Drug Rebate 
Program. To estimate the ongoing 
burden, we expect that the 
manufacturers would each spend 208 
hours annually (114,400 total hours 
annually) in complying with these 
requirements. The estimated annual 
operational expenses are $5.7 million, 
which is 114,400 total annual hours 
multiplied by $37.50 per labor hour in 
wages and benefits, or $4.3 million in 
labor burden, plus $1.4 million in 
technical support. 


In addition, the proposed regulation 
would affect the level of rebates due 
from manufacturers. The DRA provides 
that customary prompt pay discounts be 
excluded from AMP. This would result 
in higher AMPs and, consequently, 
higher rebate payments. We have been 
told informally by manufacturers that 
customary prompt pay discounts are 
generally about two percent. We have 
found no independent source to confirm 
this percentage. We also do not know 
what percent of sales qualify for 
customary prompt pay discounts. Based 
on this limited information, we believe 
that the removal of customary prompt 
pay discounts would cost manufacturers 
up to $160 million (2 percent of $8 
billion in rebate payments annually). In 
this proposed regulation, we also would 
remove sales to nursing home 
pharmacies from AMP. We have been 
told by industry representatives that 
nursing home pharmacies receive larger 
discounts than other sectors, thus 
resulting in an increase in AMP. 
However, because we have no 
independent data on the cost of drugs to 
nursing home pharmacies, we cannot 
quantify the effect of this provision 
other than to say that we believe it 


would increase rebates owed by drug 
manufacturers. 


2. Effects on State Medicaid Programs 


States share in the savings from this 
rule. As noted in the table above, we 
estimate five-year State savings of over 
$3.5 billion. State administrative costs 
associated with this regulation are 
minor as States currently pay based on 
a FUL for drugs subject to that limit, 
determine their drug reimbursement 
rates, and collect claims information on 
physician-administered drugs. 


3. Effects on Retail Pharmacies 


Retail pharmacies would be affected 
by this regulation, as the law will result 
in lower FULs for most drugs subject to 
the limits, thus reducing Medicaid 
payments to pharmacies for drugs. The 
revision to the FULs would generally 
reduce those limits and, thereby, reduce 
Medicaid payment for drugs subject to 
the limits. The savings for section 6001 
of the DRA reflect this statutory change. 
The other provisions concerning 
payment for drugs would provide States 
two new data points to use to set 
payment rates. Beginning in January 
2007, States may use AMP and retail 
survey prices in their payment 
methodologies. The savings for section 
6001 of the DRA do not reflect decreases 
to State payments for drugs not on the 
FUL list that may result if States change 
their payment methodologies. 

. The savings to the Medicaid program 
would largely be realized through lower 
payments to pharmacies. As shown 
earlier in this analysis, the annual effect 
of lower FULs and related changes will 
likely reduce pharmacy revenues by 
about $800 million in 2007, increasing 
to a $2 billion reduction annually by 
2011. These reductions, while large in 
absolute terms, represent only a small 
fraction of overall pharmacy revenues. 
According to recent data summarized by 
the National Association of Chain Drug 
Stores (http://www.nacds.org/ 
wimspage.cfm?parm1=507), total retail 
prescription sales in the United States, 
including chain drug stores, 
independent drug stores, supermarket, 
and mail order, totaled about $230 
billion in 2005. Assuming, 
conservatively, that sales will rise at 
only five percent a year, 2007 sales 
would be over $250 billion and 2011 
sales well over $300 billion. Thus, the 
effect of this proposed rule would be to 
reduce retail prescription drug revenues 
by less than one percent, on average. 
Actual revenue losses would be even 
smaller for two reasons. First, almost all 
of these stores sell goods other than 
prescription drugs, and overall sales — 
average more than twice as much as 
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prescription drug sales. Second, 
pharmacies have the ability to mitigate 
the effects of the proposed rule by 
changing purchasing practices. The 250 
percent FUL will typically be lower 
than the prices available to pharmacies 
only when one or more very low cost 
generic drugs are included in the 
calculation. Pharmacies will often be 
able to switch their purchasing to the 
lowest cost drugs and mitigate the effect 
of the sales loss by lowering costs. 

Although it is clear that the effects 
will be small on the great majority of 
pharmacies, whether chain or 
independent, we are unable to estimate 
quantitatively effects on ‘“‘small’’ 
pharmacies, particularly those in low- 
income areas where there are high 
concentrations of Medicaid 
beneficiaries. We request any 
information that may help us better 
assess those effects before we make final 
decisions. Because of these 
uncertainties, we have concluded that 
this proposed rule is likely to have a 
“significant impact” on some 
pharmacies. 


4. Effects on Physicians 


This regulation would affect 
physician practices that provide and bill 
Medicaid for physician-administered 
drugs. This includes about 20,000 
physicians as well as hospitals with 
outpatient departments. The effect on 
physicians is the same as discussed in 
section A—Overall Impact above for 
small businesses because all or nearly 
all physician offices are small 
businesses. 


5. Effects on Hospitals 


This regulation would affect hospitals 
with outpatient departments that 
provide and bill Medicaid for physician- 
administered drugs. As discussed above, 
hospitals with outpatient departments 
would need to include the NDC on 
claims for physician-administered - 
drugs. We believe this would need to be 
done manually or would require a one- 
time systems change. We believe the 
cost of adding the NDC to each claim 
would be minimal. We are not able to 


We also note that CMS has encouraged 
States to collect information on 
physician-administered drug claims to 
enable them to collect rebates. Some 
States have required that NDCs be 
included on claims and others.are in the 
process of doing so. We expect that, in 
the absence of the DRA requirement, the 
number of States requiring NDCs on 
these claims would have increased. 


6. Effects on Small Business Entities 


As previously discussed, for purposes 
of the RFA, three types of small 
business entities are potentially affected 
by this regulation. This regulation 
would affect small pharmaceutical 
manufacturers participating in the 
Medicaid Drug Rebate Program, small 
retail pharmacies, and physicians and 
other practitioners (including small 
hospitals or other entities such as non- 
profit providers). 

According to the SBA’s size 
standards, we believe that most of the 
550 pharmaceutical manufacturers in _ 
the Medicaid Drug Rebate Program are 
small businesses. We previously 
indicated that this rule impacts drug 
manufacturers by requiring them to 
submit pricing information (AMP) on 
each of their drug products on a 
monthly basis with an estimated impact 
that is minimal. The rule would also 
increase the amount of drug rebates that 
manufacturers would pay as a result of 
removing customary prompt pay 
discounts and nursing home sales from 
AMP, which is used in the rebate 
calculation. The exclusion of customary 
prompt pay discounts would cost 
manufacturers up to $160 million (2 
percent of $8 billion in rebate payments 


‘annually). Additional detail regarding 


the effects of this proposed rule for the 
determination of drug prices and 
calculation of drug rebate liability for 
drug manufacturers is described in the 
preamble under ‘‘Definition of Retail 
Pharmacy Class of Trade and 
Determination of AMP.” 

We estimate that 18,000 small retail 
pharmacies would be affected by this 
regulation. However, we are unable to 


on small retail pharmacies, particularly - 
those in low income areas where there 
are high concentrations of Medicaid 
beneficiaries. We request any 
information that may help us better 
assess those effects before we make final 


decisions. The preamble under 


“Definition of Retail Pharmacy Class of 
Trade and Determination of AMP” 
provides additional information 
regarding the entities included in the 


‘retail pharmacy class of trade and the 


discounts or other price concessions for 
drugs provided to the retail pharmacy 
class of trade. As shown earlier, the 
annual effect of lower FULs and related 
changes will likely reduce overall 
pharmacy revenues by about $800 
million in 2007, increasing to a $2 
billion reduction annually by 2011. 

Nearly all of the approximately 20,000 
physician practices that specialize in 
oncology, rheumatology and urology are 
considered small businesses. The rule 
would impose some administrative 
burden on these practices due to new 
requirements that claims include the 
NDC for physician-administered drugs. 
As shown earlier, we believe that the 
annual cost per claim would be under 
9 cents and the annual cost per 
physician practice would be under $20. 
Accordingly, we believe that there is no 
significant impact on these physician 
practices. 

We also previously indicated that this 
rule would not have a significant impact 
on the operations of small rural 
hospitals. There are approximately 700 
small rural hospitals that meet the small 
business standard. As previously 
discussed, small rural hospitals would 
need to include the NDC on claims for 
physician-administered drugs through 
outpatient departments. We do not have 
data to quantify how many of the overall 
claims for physician-administered drugs 
are submitted by these 700 small rural- 
hospitals. In any case, the cost would be 
under 9 cents per claim. 

The following chart depicts the 
number of small entities and the 
estimated economic impact for each 
category of small entity affected by this 


estimate the cost to make this change. specifically estimate quantitative effects rule. 
Number ; 
Small entity affected Estimated economic impact 


by rule 


gram. 


Pharmaceutical Manufacturers in Medicaid Drug Rebate Pro- 


550 


- 


culations. 


18,000 


Small Retail Pharmacies 


$160 million (2 percent of $8 billion) higher rebates result from 
removal of customary prompt pay discounts from rebate cal- 


Independent cost data not available for excluded nursing 
home drug sales that are expected to increase rebate cost. 

Reduces overall pharmacy revenues by about $800 million in 
2007 increasing to $2 billion annually by 2011. 

Unable to quantitatively estimate effects on small retail phar- 

macies, particularly in low income areas. 
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Small entity 


Number 
affected 
by rule 


Estimated economic impact 


Physicians in their Offices, Hospital Outpatient Settings or 
Other Entities (e.g., Non-profit Facilities) that Specialize in 


Oncology, Rheumatology and Urology. 
Small Rural Hospitals 


20,000 | Under 9 cents per claim to enter NDC number. 

About $17 annual cost per physician practice to enter NDC 
number on claims for physician-administered drugs. 

Total estimated impact is $344,000. 

700 | Minimal impact. 


C. Alternatives Considered 


We considered a number of different 
policies and approaches during the 
development of the proposed rule. 

With regard to the definition of AMP, 
we considered one definition for 
quarterly AMP and a different definition 
for monthly AMP. However, we believe 
the better reading of statute is for AMP 
to be defined the same way for quarterly 
or monthly reporting. 

We also considered redefining the 
entities included in ‘retail pharmacy 
class of trade” for purposes of the 
definition of AMP. Options considered 
included whether to include or exclude 
sales to nursing home pharmacies, 
PBMs, and mail order pharmacies. We 
chose to propose to exclude sales to 
nursing home pharmacies. 

We considered retaining the current 
base date AMP rather than allowing 
manufacturers to recalculate their base 
date AMP to reflect the revised 
definition of AMP. However, we 
decided that retaining the current base 
date AMP is unwarranted because it 
would create a financial burden on 
manufacturers that was not intended by 
section 6001 of the DRA. 

We considered several options 
concerning the timeframe to be covered 
by the monthly AMP. We considered 
requiring manufacturers to report the 
same quarterly AMP three times over 
the quarter, and reflect any changes to 
the quarterly AMP vis-a-vis the monthly 
reports. However, we did not believe 
that this timeframe would provide 
useful pricing information to States. We 
also considered establishing a rolling 
three-month period for the monthly 
AMP. While this may yield updated 
pricing information, we felt this would 
be too burdensome for manufacturers to 
implement. 

We considered proposing to extend 
the nominal price exclusion from best 


price to other facilities or entities that 
the Secretary determines to be safety net 
providers to which sales of drugs at 
nominal prices would be appropriate. 
However, we were concerned that 
expanding the list of entities eligible for 
nominal pricing would drive up best 
price, which would effectively lower the 
amount of rebates manufacturers pay for 
Medicaid drugs. 


We considered using a non-weighted 
AMP, which is specific to a package 
size, to establish the FUL. However, we 
decided to continue to base AMP on all 
package sizes for each drug. We did not 
find any indication that the Congress 
intended to change how package size is 
used for AMP. Such a change would be 
burdensome on manufacturers and 
would have no impact on how States 
pay for drugs. 

We considered not making an 
exception to using the lowest AMP for 
drugs in a FUL group to establish the 
upper limit for the group. However, we 
were concerned that low outlier prices 
might result in only one drug being 
available at or near the FUL price and 
that a sufficient supply of the drug to 
meet the national Medicaid need may 
not be available at that price. 


As discussed extensively earlier in the 
preamble, we believe that mail order 
sales and the activities of PBMs are an 
important part of the wholesale and 
retail markets for drugs. They reflect the 
realities of today’s marketplace for 
consumers of prescription drugs. 
However, there are difficulties in 
dealing with both segments of the 
market and we specifically request 
comments on ways to handle these 
components of the marketplace. We also 
welcome comments on any options that 
would maintain the overall savings of 
the proposed rule, appropriately 
encompass the entire retail marketplace, 


and reduce burden on small. 
pharmacies. 


D. Other Requirements in the Regulatory 
Flexibility Act 


The RFA lists five general 
requirements for an IRFA and four 
categories of burden-reducing 
alternatives. We know of no relevant 
Federal rules that duplicate, overlap, or 
conflict with the proposed rule. The 
preceding analysis, together with the 
rest of this preamble, addresses all these 
general requirements. 

We have not, however, addressed the 
various categories of burden reduction 
listed in the RFA as appropriate for 
IRFAs. These alternatives, such as an 
exemption from coverage for small 
entities, establishment of less onerous 
requirements for small entities, or use of 
performance rather than design 
standards, simply do not appear to 
apply in a situation where uniform 
payment standards are being 
established: However, we welcome 
comments with suggestions for 
improvements we can make, consistent 
with the statute, to minimize any 
unnecessary burdens on pharmacies or 
other affected entities. 


E. Accounting Statement 


As required by OMB’s Circular A—4 
(available at http:// 
www.whitehouse.gov/omb/circulars/ 
a004/a-4.pdf), in the table below, we 
have prepared an accounting statement 
showing the classification of the 
expenditures associated with the 
provisions of this proposed rule. This 
table provides our best estimate of the 
decreases in Medicaid payments under 
sections 6001 “‘ 6003 of the DRA. All 
expenditures are classified as transfers 
to the Federal and State Medicaid 
programs from retail pharmacies and 
drug manufacturers. 


ACCOUNTING STATEMENT: CLASSIFICATION OF ESTIMATED EXPENDITURES, FROM CY 2007 To CY 2011 


[In millions/year] 


Discount 
Category Transfers rate From whom to whom? 
{ (percent) 
Federal Annualized Monetized Trans- $957.8 7 | Retail Pharmacies and Drug Manufacturers to the Federal Government. 


4 
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ACCOUNTING STATEMENT: CLASSIFICATION OF ESTIMATED EXPENDITURES, FROM CY 2007 To CY 2011—Continued 


[In millions/year] 


Category Transfers rate 


Discount 
(percent) 


From whom to whom? 


“Other Annualized Monetized Trans- 
fers. 


3 


683.8 7 | Retail Pharmacies and Drug Manufacturers to the State Governments. 


3 


F. Conclusion 


We estimate savings from this 
regulation of $8.4 billion over five years, 
$4.9 billion to the Federal Government 
and $3.5 billion to the States. Most of 
these savings result from a change in 
how the FULs on multiple source drugs 
are calculated and from a change in how 
authorized generic drugs are treated for 
AMP and best price. The majority of the 
savings would come from lower 
reimbursement to retail pharmacies. The 
provision on physician-administered 
drugs does not change the legal liability 
of drug manufacturers for paying rebates 
but would make it easier for States to 
collect these rebates. 

While the effects of this regulation are 
substantial, they are a result of changes 
to the law. : 

In accordance with the provisions of 
Executive Order 12866, this regulation 
was reviewed by the OMB. 


List of Subjects in 42 CFR Part 447 


Accounting, Administrative practice 
and procedure, Drugs, Grant programs— 
health, Health facilities, Health 
professions, Medicaid, Reporting and 
recordkeeping requirements, Rural 
areas. 

For the reasons set forth in the 
preamble, the Centers for Medicare & 
Medicaid Services propose to amend 42 
CFR chapter IV as set forth below: 


PART 447—PAYMENTS FOR 
SERVICES 


1. The authority citation for part 447 
continues to read as follows: 


Authority: Sec. 1102 of the Social Security 
Act (42 U.S.C. 1302). 


Subpart F—Payment Methods for 
Other Institutional and Non- 
institutional Services 


2. Section 447.300 is revised to read 
as follows: 


§ 447.300 Basis and purpose. 

In this subpart, § 447.302 through 
§ 447.325 and § 447.361 implement 
section 1902(a)(30) of the Act, which 
requires that payments be consistent 
with efficiency, economy and quality of 


care. Section 447.371 implements expenditures for certain physician- 
section 1902(a)(13)(F) of the Act, which administered drugs. 
requires that the State plan provide for (3) Implements section 1902(a)(54) of 


payment for rural health clinic services the Act with regard to a State plan that 


in accordance with regulations 
prescribed by the Secretary. 


§ 447.301 [Removed] 
3. Section 447.301 is removed. 


§ 447.331 [Removed] 
4. Section 447.331 is removed. 


§ 447.332 [Removed] 
5. Section 447.332 is removed. 


§ 447.333 [Removed] 

6. Section 447.333 is removed. 
§ 447.334 [Removed] 

7. Section 447.334 is removed. 


8. Subpart I is revised to read as —_ passed on in whole or in part to 2 
Soliccunax client or customer of an entity, whether 
: or not the entity takes title to the drug. 
Subpart |—Payment for Drugs Brand name drug means a single 
Sec. source or innovator multiple source 


447.500 Basis and purpose. 
447.502 Definitions. 


. 447.504 Determination of AMP. 


447.505 Determination of best price. 
447.506 Authorized generic drugs. 


447.508 Exclusion from best price of certain 


sales at a nominal price. 


447.510 Requirements for manufacturers. of different types (that is, at the nine- 
447.512 Drugs: Aggregate upper limits of digit National Drug Code (NDC) level) or 


payment. some other performance requirement 
447.514 Upper limits for multiple source (for example, the achievement of market 
dru, share, inclusion or tier placement on a 


gs. 

447.516 Upper limits for drugs furni 
part of services. 

447.518 State plan requirements, fin 
and assurances. 

447.520 FFP: Conditions relating to 
physician-administered drugs. 


Subpart I—Payment for Drugs. 


§ 447.500 Basis and purpose. 
(a) Basis. This subpart— 


(1) Interprets those provisions of where multiple drugs are discounted, — 
section 1927 of the Act that set forth the aggregate value of all the discounts 
requirements for drug manufacturers’ should be proportionately allocated 


calculating and reporting average 


manufacturer prices (AMPs) and that set Consumer Price Index—Urban (CPI- 


upper payment limits for covered 
outpatient drugs. 


(2) Implements section 1903(i)(10) of | Department of Labor. It is the CPI for all 
the Act with regard to the denial of urban consumers (U.S. average) for the 
Federal financial participation (FFP)in month before the beginning of the 


provides covered outpatient drugs. 

(b) Purpose. This subpart specifies 
certain requirements in the Deficit 
Reduction Act of 2005 and other 
requirements pertaining to Medicaid 
payment for drugs. 


§ 447.502 Definitions. 

Bona fide service fees mean fees paid 
by a manufacturer to an entity, that 
represent fair market value for a bona 
fide, itemized service actually 
performed on behalf of the manufacturer 
that the manufacturer would otherwise 
perform (or contract for) in the absence 
of the service arrangement, and that are 


drug. 

Bundled sale means an arrangement 
regardless of physical packaging under 
which the rebate, discount, or other 
price concession is conditioned upon 
the purchase of the same drug or drugs 


shed as formulary), or, where the resulting 

’ discounts or other price concessions are 
dings greater than those which would have 
been available had the bundled drugs 
been purchased separately or outside 
the bundled arrangement. For bundled 
sales, the discounts are allocated 
proportionally to the dollar value of the 
units of each drug sold under the 
bundled arrangement. For bundled sales 


across all the drugs in the bundle. 


U) means the index of consumer prices 
developed and updated by the U.S. 
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calendar quarter for which the rebate is 
aid. 
e Dispensing fee means the fee which— 

(1) Is incurred at the point of sale and 
pays for costs in excess of the ingredient 
cost of a covered outpatient drug each 
time a covered outpatient drug is 
dispensed; 

(2) Includes only pharmacy costs 
associated with ensuring that possession 
of the appropriate covered outpatient 
drug is transferred to a Medicaid 
recipient. Pharmacy costs include, but 
are not limited to, any reasonable costs 
associated with a pharmacist’s time in 
checking the computer for information 
about an individual’s coverage, 
performing drug utilization review and 
preferred drug list review activities, 
measurement or mixing of the covered 
outpatient drug, filling the container, 
beneficiary counseling, physically 
providing -the completed prescription to 
the Medicaid beneficiary, delivery, 
special packaging, and overhead 
associated with maintaining the facility 
and equipment necessary to operate the 
pharmacy; and 

(3) Does not include administrative 
costs incurred by the State in the 
operation of the covered outpatient drug 
benefit including systems costs for 
interfacing with pharmacies. 

Estimated acquisition cost means the 
agency’s best estimate of the price 
generally and currently paid by 
providers for a drug marketed or sold by 
a particular manufacturer or labeler in 
the package size of drug most frequently 
purchased by providers. 

Innovator multiple source drug means 
a multiple source drug that was 
originally marketed under an original 
new drug application (NDA) approved 
by the Food and Drug Administration 
(FDA). It includes a drug product 
marketed by any cross-licensed 
producers or distributors operating 
under the NDA and a covered outpatient 
drug approved under a product license 
approval, establishment license 
approval or antibiotic drug approval. 

Manufacturer means any entity that 
possesses legal title to the NDC for a 
covered drug or biological product 
and— 

(1) Is engaged in the production, 
preparation, propagation, compounding, 
conversion, or processing of covered 
outpatient drug products, either directly 
or indirectly by extracticn from 
substances of natural origin, or 
independently by means of chemical 
synthesis, or by a combination of 
extraction and chemical synthesis; or 

(2) Is engaged in the packaging, 
repackaging, labeling, relabeling, or 
distribution of covered outpatient drug - 
products and is not a wholesale 


distributor of drugs or a retail pharmacy 
licensed under State law. 

(3) With respect to authorized generic 
products, the term “manufacturer” will 
also include the original holder of the 
NDA. ' 

(4) With respect to drugs subject to 
private labeling arrangements, the term 
“manufacturer” will also include the 
entity that does not possess legal title to 
the NDC. 

Multiple source drug means, with 
respect to a rebate period, a covered 
outpatient drug for which there is at 
least one other drug product which— 

(1) Is rated as therapeutically 
equivalent. For the list of drug products 
rated as therapeutically equivalent, see 
the FDA’s most recent publication of 
“Approved Drug Products with 
Therapeutic Equivalence Evaluations” 
which is available at http:// 
www.fda.gov/cder/orange/default.htm 
or can be viewed at the FDA’s Freedom 
of Information Public Reading Room at 
5600 Fishers Lane, rm. 12A-—30, 
Rockville, MD 20857; 

(2) Is pharmaceutically equivalent and 
bioequivalent, as determined by the 
FDA; and 

(3) Is sold or marketed in the United 
States during the rebate period. 

National drug code (NDC) means the 
11-digit numerical code maintained by 
the FDA that indicates the labeler, 
product, and package size, unless 
otherwise specified in this part as being 
without respect to package size (i.e., the 
nine-digit numerical code). 

National rebate agreement means the 
rebate agreement developed by CMS 
and entered into by CMS on behalf of 
the Secretary or his designee and a 
manufacturer to implement section 1927 
of the Act. 

Nominal price means a price that is 
less than 10 percent of the AMP in the 
same quarter for which the AMP is 
computed. 

Rebate period means a calendar 
quarter. 

Single source drug means a covered 
outpatient drug that is produced or 
distributed under an original NDA 
approved by the FDA, including a drug 
product marketed by any cross-licensed 
producers or distributors operating 
under the NDA. It also includes a 
covered outpatient drug approved under 
a product license approval, 
establishment license approval, or 
antibiotic drug approval. 


§ 447.504 Determination of AMP. 

(a) AMP means, with respect to a 
covered outpatient drug of a 
manufacturer (including those sold 
under an NDA approved under section 
505(c) of the Federal Food, Drug, and 


Cosmetic Act (FFDCA)) for a calendar 
quarter, the average price received by 
the manufacturer for the drug in the . 
United States from wholesalers for 
drugs distributed to the retail pharmacy 
class of trade. AMP shall be determined 
without regard to customary prompt pay 
discounts extended to wholesalers. 
AMP shall be calculated to include all 
sales and associated discounts and other 
price concessions provided by the 
manufacturer for drugs distributed to 
the retail pharmacy class of trade unless 
the sale, discount, or other price 
concession is specifically excluded by 
statute or regulation or is provided to an 
entity specifically excluded by statute or 
regulation. 

) Average unit price means a 
manufacturer’s quarterly sales included 
in AMP less all required adjustments 
divided by the total units sold and 
included in AMP by the manufacturer 
in a quarter. 

(c) Customary prompt pay discount 
means any discount off the purchase 
price of a drug routinely offered by the 
manufacturer to a wholesaler for prompt 
payment of purchased drugs within a 
specified time. 

(d) Net sales means quarterly gross 
sales revenue less cash discounts 
allowed and all other price reductions 
(other than rebates under section 1927 
of the Act or price reductions 
specifically excluded by statute or 
regulations) which reduce the amount 
received by the manufacturer. 

(e) Retail pharmacy class of trade 
means any independent pharmacy, 
chain pharmacy, mail order pharmacy, 
pharmacy benefit manager (PBM), or 
other outlet that purchases, or arranges 
for the purchase of, drugs from a 
manufacturer, wholesaler, distributor, or 
other licensed entity and subsequently 
sells or provides the drugs to the general 
public. 

 (f) Wholesaler means any entity 
(including a pharmacy, chain of 
pharmacies, or PBM) to which the 
manufacturer sells, or arranges for the 
sale of, the covered outpatient drugs, 
but that does not relabel or repackage 
the covered outpatient drug. 

(g) Sales, rebates, discounts, or other 
price concessions included in AMP. 
Except with respect to those sales 
identified in paragraph (h) of this 
section, AMP for covered outpatient 
drugs shall include— 

ei Sales to wholesalers, except for 
those sales that can be identified with 
adequate documentation as being 
subsequently sold to any of the 
excluded entities as specified in 
paragraph (h) of this section; 

(2) Sales to other manufacturers who. 
act as wholesalers and do not 


— 
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repackage/relabel under the purchaser’s 
NDG, including private labeling 
agreements; 

(3) Sales (direct and indirect) to 
hospitals, where the drug is used in the 
outpatient pharmacy; 

(4) Sales at nominal prices to any 
entity except a covered entity described 
in section 340B(a)(4) of the Public 
Health Service Act (PHSA), an’ 
intermediate care facility for the 
mentally retarded (ICF/MR) providing 
services as set forth in § 440.150 of this 
chapter, or a State-owned or operated 
nursing facility providing services as set 
forth in § 440.155 of this chapter; 

(5) Sales to retail pharmacies 
including discounts or other price 
concessions that adjust prices either 
directly or indirectly on sales of drugs 
to the retail pharmacy class of trade; 

(6) Discounts, rebates, or other price 
concessions to PBMs associated with 
sales for drugs provided to the retail 
pharmacy class of trade; 

(7) Sales directly to patients; 

(8) Sales to outpatient clinics; 

(9) Sales to mail order pharmacies; 

(10) Rebates, discounts, or other price 
concessions (other than rebates under 
section 1927 of the Act or as otherwise 
specified in the statute or regulations) 
associated with sales of drugs provided 
to the retail pharmacy class of trade; 

(11) Manufacturer coupons redeemed 
by any entity other than the consumer 
that are associated with sales of drugs 
provided to the retail pharmacy class of 
trade; and 

(12) Sales and associated rebates, 
discounts and other price concessions 
under the Medicare Part D, Medicare 
Advantage Prescription Drug Program 
(MA-PD), State Children’s Health 
Insurance Program (SCHIP), State 
pharmaceutical assistance programs 
(SPAPs), and Medicaid programs that 
are associated with sales of drugs 
provided to the retail pharmacy class of 
trade (except for rebates under section 
1927 of the Act or as otherwise specified 
in the statute or regulations). 

(h) Sales, rebates, discounts, or other 
price concessions excluded from AMP. 
AMP excludes— 

(1) Any prices on or after October 1, 
1992, to the Indian Health Service (IHS), 
the Department of Veterans Affairs 
(DVA), a State home receiving funds 
under 38 U.S.C. 1741, the Department of 
Defense (DoD), the Public Health 
Service (PHS), or a covered entity 
described in subsection (a)(5)(B) of the 
Act (including inpatient prices charged 
to hospitals described in section 
340B(a)(4)(L) of the PHSA); 

(2) Any prices charged under the 
Federal Supply Schedule (FSS) of the 
General Services Administration (GSA); 


(3) Any depot prices (including 
Tricare) and single award contract 
prices, as defined by the Secretary, of 
any agency of the Federal Government; 

(4) Sales to hospitals (direct and 
indirect), where the drug is used in the 
inpatient setting; 

(5) Sales to health maintenance 
organizations (HMOs), including 
managed care organizations (MCOs); 

(6) Sales to long-term care facilities, 
including nursing home pharmacies; 

(7) Sales to wholesalers where the 
drug is distributed to the non-retail 
pharmacy class of trade; 

(8) Sales to wholesalers or distributors 
where the drug is relabeled under the 
wholesalers’ or distributors’ NDC 
number; 

(9) Manufacturer coupons redeemed 
by a consumer; 

(10) Free goods, not contingent upon 
any purchase requirement; 

(11) Bona fide service fees; 

' (12) Customary prompt pay discounts 
extended to wholesalers; and 

(13) Returned goods when returned in 
good faith. 

(i) Further clarification of AMP 
calculation. (1) AMP includes cash 
discounts, free goods that are contingent 
on any purchase requirement, volume 
discounts, PBM price concessions, 
chargebacks, incentives, administrative 
fees, service fees, (except bona-fide 
service fees), distribution fees, and any 
other discounts or price reduction and 
rebates, other than rebates under section 
1927 of the Act, which reduce the price 
received by the manufacturer for drugs 
distributed to the retail pharmacy class 
of trade. 

(2) AMP is calculated as a weighted 
average of prices for all the 
manufacturer’s package sizes for each 
covered outpatient drug sold by the 
manufacturer during a rebate period. It 
is calculated as net sales divided by 
number of units sold, excluding goods 
or any other items given away unless 
contingent on any purchase 
requirements. 

(3) The manufacturer must adjust the 
AMP for a rebate period if cumulative 
discounts, rebates, or other 
arrangements subsequently adjust the 
prices actually realized. 


§ 447.505 Determination of best price. 

(a) Best price means, with respect to 
a single source drug or innovator 
multiple source drug of a manufacturer 
(including any drug sold under an NDA 
approved under section 505(c) of the 
FFDCA), the lowest price available from 
the manufacturer during the rebate 
period to any entity in the United States 
in any pricing structure (including 
capitated payments), in the same quarter 


for which the AMP is computed. Best 
price shall be calculated to include all 
sales and associated discounts and other 
price concessions provided by the 
manufacturer to any entity unless the 
sale, discount, or other price concession 
is specifically excluded by statute or 
regulation or is provided to an entity 
specifically excluded by statute or 
regulation from the rebate calculation. 

) For purposes of this section, 
provider means a hospital, HMO, 
including an MCO or entity that treats 
or provides coverage or services to 
individuals for illnesses or injuries or 
provides services or items in the 
provisions of health care. 

(c) Prices included in best price. 
Except with respect to those prices 
identified in paragraph (d) of this 
section and § 447.505 of this subpart, 
best price for covered outpatient drugs, 
includes— 

(1) Prices to wholesalers; 

(2) Prices to any retailer, including 
PBM rebates, discounts or other price 
concessions that adjust prices either 
directly or indirectly on sales of drugs; 

(3) Prices to providers (e.g., hospitals, 
HMOs/MCOs, physicians, nursing 
facilities, and home health agencies); 

(4) Prices available to non-profit 
entities; 

(5) Prices available to governmental 
entities within the United States; 

(6) Prices of authorized generic drugs; 

(7) Prices of sales directly to patients; 

(8) Prices available to mail order 
pharmacies; 

(9) Prices available to outpatient 
clinics; 

(10) Prices to other manufacturers 
who act as wholesalers and do not 
repackage/relabel under the purchaser’s 
NDC, including private labeling 
agreements; 

(11) Prices to entities that repackage/ 
relabel under the purchaser’s NDC, 
including private labeling agreements, if 
that entity also is an HMO or other non- 
excluded entity; and 

(12) Manufacturer coupons redeemed 
by any entity other than the consumer. 

_ (d) Prices excluded from best price. 
Best price excludes: 

(1) Any prices on or after October 1, 
1992, charged to the IHS, the DVA, a 
State home receiving funds under 38 
U.S.C. 1741, the DoD, the PHS, ora 
covered entity described in subsection 
(a)(5)(B) of the Act (including inpatient 
prices charged to hospitals described in 
section 340B(a)(4)(L) of the PHSA); 

(2) Any prices charged under the FSS 
of the GSA; 

(3) Any = paid by an SPAP; 

(4) Any depot prices including 
Tricare) and single award contract 
prices, as defined by the Secretary, of 
any agency of the Federal Government; 
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(5) Any prices charged which are’ 
negotiated by a prescription drug plan 
under Part D of title XVII, by any MA— 
PD plan under Part C of such title with 
respect to covered Part D drugs, or by 
a qualified retiree prescription drug 
plan (as defined in section 1860D-— 
22(a)(2) of the Act) with respect to such 
drugs on behalf of individuals entitled 
to benefits under Part A or enrolled 
under Part B of Medicare; 

(6) Rebates or supplemental rebates 
paid to Medicaid States agencies under 
section 1927 of the Act; 

(7) Prices negotiated under a 
manufacturer’s sponsored Drug 
Discount Card Program; 

(8) Manufacturer coupons redeemed 
by a consumer; 

. (9) Goods provided free of charge 
under a manufacturers’ patient 
assistance programs; 

(10) Free goods, not contingent upon 
any purchase requirement; 

(11) Nominal prices to certain entities 
as set forth in § 447.508 of this subpart; 
and 

(12) Bona fide service fees. 

(e) Further clarification of best price. 
(1) Best price shall be net of cash 
discounts, free goods that are contingent 
on any purchase requirement, volume 
discounts, customary prompt pay 
discounts, chargebacks, returns, 
incentives, promotional fees, 
administrative fees, service fees (except 
bona fide service fees), distribution fees, 
and any other discounts or price 
reductions and rebates, other than 
rebates under section 1927 of the Act, 
which reduce the price available from 
the manufacturer. 

(2) Best price must be determined on 
a unit basis without regard to special 
packaging, labeling or identifiers on the 
dosage form or product or package, and 
must not take into account prices that 
are nominal in amount as described in 
§ 447.510 of this subpart. 

(3) The manufacturer must adjust the 
best price for a rebate period if 
cumulative discounts, rebates, or other 
arrangements subsequently adjust the 
prices available from the manufacturer. 


§ 447.506 Authorized generic drugs. 


(a) Authorized generic drug defined. 
For the purposes of this subpart, 
authorized generic drug means any drug 
sold, licensed or marketed under an 
NDA approved by the FDA under 
section 505(c) of the FFDCA; and 
marketed, sold or distributed directly or 
indirectly under a different product 
code, labeler code, trade name, trade 
imark, or packaging (other than 
repackaging the listed drug for use in 
institutions) than the listed drug. 


(b) Inclusion of authorized generic 
drugs in AMP. A manufacturer holding 
title to the original NDA of the 
authorized generic drug must include 
the direct and indirect sales of this drug 
in its AMP. 

(c) Inclusion of authorized generic 
drugs in best price. A manufacturer 
holding title to the original NDA of an 
authorized generic drug approved under 
section 505(c) of the FFDCA must 
include the price of such drug in the 
computation of best price for the single 
source or innovator multiple source 
drug during the rebate period to any 
manufacturer, wholesaler, retailer, 
provider, HMO, non-profit entity, or 
governmental entity within the United 
States. 


§ 447.508 Exclusion from best price of 
certain sales at a nominal price. 

(a) Exclusion from best price. Sales of 
covered outpatient drugs by a 
manufacturer at nominal prices are . 
excluded from best price when 
purchased by the following entities: - 

(1) A covered entity described in 
section 340B(a)(4) of the PHSA, 

(2) An ICF/MR providing services as 
set forth in § 440.150 of this chapter; or 

(3) A State-owned or operated nursing 
facility providing services as set forth in 
§ 440.155 of this chapter. 

(b) Nonapplication. This restriction 
shall not apply to sales by a 
manufacturer of covered outpatient 
drugs that are sold under a master 
agreement under 38 U.S.C. 8126. 


§ 447.510 Requirements for 
manufacturers. 

(a) Quarterly reports. A manufacturer 
must report product and pricing 
information for covered outpatient 
drugs to CMS not later than 30 days 
after the end of the rebate period. The 
quarterly pricing report must include: 

(1) AMP, calculated in accordance 
with § 447.504 of this subpart; 

(2) Best price, calculated in 
accordance with § 447.505 of this 
subpart; 

(3) Customary prompt pay discounts, 
which shall be reported as an aggregate 
dollar amount which includes discounts 
paid to all purchasers in the rebate 
period; and 

(4) Prices that fall within the nominal 
price exclusion, which shall be reported 
as an aggregate dollar amount and shall 
include all sales to the entities listed in 
§ 447.508(a) of this subpart for the 
rebate period. 

(b) Timeframe for reporting revised 


_AMP, best price, customary prompt pay 


discounts, or nominal prices. A 
manufacturer must report to CMS 
revisions to AMP, best price, customary 


prompt pay discounts, or nominal 
prices for a period not to exceed 12 
quarters from the quarter in which the 
data were due. “A 

(c) Base date AMP report. (1) A 
manufacturer must report base date 
AMP to CMS for the first full calendar 
quarter following [publication date of 
the final rule]. 

(2) Any manufacturer’s recalculation 
of the base date AMP must only reflect 
the revisions to AMP as provided for in 
§ 447.504(e) of this subpart. 

(d) Monthly AMP. (1) Monthly AMP 
means the AMP that is calculated on a 
monthly basis. A manufacturer must 
submit a monthly AMP to CMS not later 
than 30 days after the last day of each 
prior month. 

(2) Calculation of monthly AMP. In 
calculating monthly AMP, a 
manufacturer may estimate the impact 
of its end-of-quarter discounts and 
allocate these discounts in the monthly 
AMPs reported to CMS throughout the 
rebate period. The monthly AMP should 
be calculated based on the methodology 
in § 447.504 of this subpart, except the 
period covered will be one month. 
Further, monthly AMP should be 
calculated based on the best data 
available to the manufacturer at the time 
of submission. 

(3) Prohibition against reporting 
revised monthly AMP. In calculating 
monthly AMP, a manufacturer should 
not report a revised monthly AMP later 
than 30 days after each month, except 
in exceptional circumstances authorized 
by the Secretary. 

(e) Certification of pricing reports. 
Each report submitted under paragraphs 
(a) through (d) of this section must be 
certified by one of the following: 

(1) The manufacturer’s Chief 
Executive Officer (CEO); 

(2) The manufacturer’s Chief _ 
Financial Officer (CFO); or ; 

(3) An individual who has delegated 
authority to sign for, and who reports 
directly to, the manufacturer’s CEO or 
CFO. 

(f) Recordkeeping requirements. (1) A 
manufacturer must retain records 
(written or electronic) for 10 years from 
the date the manufacturer reports data 
to CMS for that rebate period. The 
records must include these data and any 
other materials from which the 
calculations of the AMP, the best price, 
customary prompt pay discounts, and 
nominal prices are derived, including a 
record of any assumptions made in the 


calculations. The 10-year time frame 


applies to a manufacturer’s quarterly 
and monthly submissions of pricing 
data, as well as any revised quarterly 
pricing data subsequently submitted to 
CMS. 
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(2) A manufacturer must retain 
records beyond the 10-year period if 
both of the following circumstances 
exist: 

(i) The records are the subject of an 
audit or of a government investigation 
related to pricing data that are used in 
AMP, best price, customary prompt pay 
discounts, or nominal prices of which 
the manufacturer is aware. 

(ii) The audit findings or investigation 
related to the AMP, best price, 
customary prompt pay discounts, or 
nomina! price have not been resolved. 

(g) Data reporting format. All product 
and pricing data, whether submitted on 
a quarterly or monthly basis, must be 
submitted to CMS in an electronic 
format. 


§ 447.512 Drugs: Aggregate upper limits of 
payment. 

(a) Multiple source drugs. Except for 
brand name drugs that are certified in 
accordance with paragraph (c) of this 
section, the agency payment for 
multiple source drugs must not exceed, 
in the aggregate, the amount that would 
result from the application of the 
specific limits established in accordance 
with § 447.514 of this subpart. Ifa 
specific limit has not been established 
under § 447.514 of this subpart, then the 
rule for “other drugs”’ set forth in 
paragraph (b) applies. 

(b) Other drugs. The agency payments 
for brand name drugs certified in 
accordance with paragraph (c) of this 
section and drugs other than multiple 
source drugs for which a specific limit 
has been established under § 447.514 of 
this subpart must not exceed, in the 
aggregate, payment levels that the 
agency has determined by applying the 
lower of the— 

(1) Estimated acquisition costs plus 
reasonable dispensing fees established 
by the agency; or 

(2) Providers’ usual and customary 
charges to the general public. 

(c) Certification of brand name drugs. 
(1) The upper limit for payment for 
multiple source drugs for which a 
specific limit has been established 
under § 447.514 of this subpart does not 
apply if a physician certifies in his or 
her own handwriting that a specific 
brand is medically necessary for a 
particular recipient. 

(2) The agency must decide what 
certification form and procedure are 
used. 

(3) A checkoff box on a form is not 
acceptable but a notation like “brand 
necessary” is allowable. 

(4) The agency may allow providers to 
keep the certification forms if the forms 
will be available for inspection by the 
agency or - 


§ 447.514 Upper limits for multiple source 
drugs. 

(a) Establishment and issuance of a 
listing. 

(1) CMS will establish and issue 
listings that identify and set upper 
limits for multiple source drugs that 
meet the following requirements: 

(i) The FDA has rated two or more 
drug products as therapeutically and 
pharmaceutically equivalent in their 
most current edition of ‘Approved Drug 
Products with Therapeutic Equivalence 
Evaluations” (including supplements or 
in successor publications), regardless of 


whether all such formulations are rated | 


as such and only such formulations 
shall be used when determining any 
such upper limit. 

(ii) At least two suppliers list the 
drug, which has met the criteria in 
paragraph (a)(1)(i) of this section, based 
on all listings contained in current 
editions (or updates) of published 
compendia of cost information for drugs 
available for sale nationally. 

(2) CMS publishes the list of multiple 
source drugs for which upper limits 
have been established and any revisions 
to the list in Medicaid program 
issuances. 

(b) Specific upper limits. The agency’s 
payments for multiple source drugs 
identified and listed periodically by 
CMS in Medicaid program issuances 
must not exceed, in the aggregate, 
payment levels determined by applying 
for each drug entity a reasonable 
dispensing fee established by the State 
agency plus an amount established by 
CMS that is equal to 250 percent of the 
average manufacturer price (as 
computed without regard to customary 
prompt pay discounts extended to 
wholesalers) for the least costly 
therapeutic equivalent. 

(c) Ensuring a drug is for sale 
nationally. To assure that a drug is for 
sale nationally, CMS will consider the. 
following additional criteria: 

(1) The AMP of a terminated NDC will 
not be used to set the Federal upper 
limit (FUL) beginning with the first day 
of the month after the actual termination 
date reported by the manufacturer to 
CMS. 

(2) Except as set forth in paragraph 
(c)(3) of this section, in establishing the 
FUL, the AMP of the lowest priced 
therapeutically and pharmaceutically 
equivalent drug that is not less than 30 
percent of the next highest AMP will be 
used to establish the FUL. 

(3) When the FUL group includes 
only the innovator single source drug 
and the first new generic or authorized 


‘generic drug enters the market, the 


criteria in paragraph (c)(2) of this 
section will not apply. 


§ 447.516 Upper limits for drugs furnished 
as part of services. 

The upper limits for payment for 
prescribed drugs in this subpart also 
apply to payment for drugs provided as 
part of skilled nursing facility services 
and intermediate care facility services 
and under prepaid capitation 
arrangements. 


§ 447.518 State plan requirements, 
findings and assurances. 

(a) State plan. The State plan must 
describe comprehensively the agency’s 
payment methodology for prescription 
drugs. 

(b) Findings and assurances. Upon 
proposing significant State plan changes 
in payments for prescription drugs, and 
at least annually for multiple source 
drugs and triennially for all other drugs, 
the agency must make the following 
findings and assurances: 

(1) Findings. The agency must make 
the following separate and distinct 
findings: 

(i) In the aggregate, its Medicaid 
expenditures for multiple source drugs, 
identified and listed in accordance with 
§ 447.514(a) of this subpart, are in 
accordance with the upper limits 
specified in § 447.514(b) of this subpart; 
and 

(ii) In the aggregate, its Medicaid 
expenditures for all other drugs are in 
accordance with § 447.512 of this 
subpart. 

(2) Assurances. The agency must 
make assurances satisfactory to CMS 
that the requirements set forth in 
§§ 447.512 and 447.514 of this subpart 
concerning upper limits and in 
paragraph (b)(1) of this section 
concerning agency findings are met. 

(c) Recordkeeping. The agency must 
maintain and make available to CMS, 
upon request, data, mathematical or 
statistical computations, comparisons, 
and any other pertinent records to 
support its findings and assurances. 


§ 447.520 FFP: Conditions relating to 
physician-administered drugs. 

(a) No FFP is available for physician- 
administered drugs for which a State 
has not required the submission of 
claims using codes that identify the 
drugs sufficiently for the State to bill a 
manufacturer for rebates. 

(1) As of January 1, 2006, a State must 
require providers to submit claims for 
single source, physician-administered 
drugs using Healthcare Common 
Procedure Coding System codes or NDC 
numbers in order to secure rebates. 

(2) As of January 1, 2008, a State must 
require providers to submit claims for 
the 20 multiple source physician- 
administered drugs identified by the 
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Secretary as having the highest dollar (c) A State that requires additional 


Dated: August 10, 2006. 


value under in the Medicaid program time to comply with the requirements of Mark B. McClellan, 


using NDC numbers in order to secure __ this section may apply to the Secretary 
rebates. for an extension. 


(b) As of January 1, 2007, a State must (Catalog of Federal Domestic Assistance 
require providers to submit claims for Program No. 93.778, Medical Assistance 


physician-administered single source (Catalog of Federal Domestic Assistance 
drugs and the 20 multiple source drugs —_ program No. 93.773, Medicare—Hospital 
identified by the Secretary using NDC Insurance; and Program No. 93.774, 
numbers. Medicare—Supplementary Medical 
Insurance Program.) 


Administrator, Centers for Medicare & 
Medicaid Services. 


Approved: October 16, 2006. 
Michael O. Leavitt, 
Secretary. 
[FR Doc. 06-9792 Filed 12-15-06; 4:51 pm] 
BILLING CODE 4120-01-P 
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Centers for Medicare & Medicaid 
Services 


[CMS-—9038-N] 


Medicare and Medicaid Programs; 
Quarterly Listing of Program 
issuances—July Through September 
2006 


AGENCY: Centers for Medicare & 
Medicaid Services (CMS), HHS. 
ACTION: Notice. 


SUMMARY: This notice lists CMS manual 
instructions, substantive and 
interpretive regulations, and other 
Federal Register notices that were 
published from July 2006 through 
September 2006, relating to the 
Medicare and Medicaid programs. This 
notice provides information on national 
coverage determinations (NCDs) 
affecting specific medical and health 
care services under Medicare. 
Additionally, this notice identifies 
certain devices with investigational 
device exemption (IDE) numbers 
approved by the Food and Drug 
Administration (FDA) that potentially 
may be covered under Medicare. This 
notice also includes listings of all 
approval numbers from the Office of 
Management and Budget for collections 
of information in CMS regulations and 
a list of Medicare-approved carotid stent 
facilities. Included in this notice is a list 
of the American College of Cardiology’s 
National Cardiovascular Data registry 
sites, active CMS coverage-related 
guidance documents, and special one- 
time notices regarding national coverage 
provisions. 

Section 1871(c) of the Social Security 
Act requires that we publish a list of 
Medicare issuances in the Federal 
Register at least every 3 months. 
Although we are not mandated to do so 
by statute, for the sake of completeness 
of the listing, and to foster more open 
and transparent collaboration efforts, we 
are also including all Medicaid 
issuances and Medicare and Medicaid 
substantive and interpretive regulations 
(proposed and final) published during 
this 3-month time frame. 

FOR FURTHER INFORMATION CONTACT: It is 
possible that an interested party may 
have a specific information need and 
not be able to determine from the listed 
information whether the issuance or 
regulation would fulfill that need. 
Consequently, we are providing 
information contact persons to answer 
general questions concerning these 
items. Copies are not available through 
the contact persons. (See Section III of 


this notice for how to obtain listed _ 
material.) 

Questions concerning items in . 
Addendum III may be addressed to 
Timothy Jennings, Office of Strategic 
Operations and Regulatory Affairs, 
Centers for Medicare & Medicaid 
Services, C4—26—05, 7500 Security 
Boulevard, Baltimore, MD 21244-1850, 
or you can Call (410) 786-2134. 

Questions concerning Medicare NCDs 
in Addendum V may be addressed to 
Patricia Brocato-Simons, Office of 
Clinical Standards and Quality, Centers 
for Medicare & Medicaid Services, C1— 
09-06, 7500 Security Boulevard, 
Baltimore, MD 21244-1850, or you can 
call (410) 786-0261. 

Questions concerning FDA-approved 
Category B IDE numbers listed in 
Addendum VI may be addressed to John 
Manlove, Office of Clinical Standards 
and Quality, Centers for Medicare & 
Medicaid Services, C1—13—04, 7500 
Security Boulevard, Baltimore, MD 
21244-1850, or you can Call (410) 786— 
6877. 

- Questions concerning approval 
numbers for collections of information 
in Addendum VII may be addressed to 
Melissa Musotto, Office of Strategic 
Operations and Regulatory Affairs, 
Regulations Development and Issuances 
Group, Centers for Medicare & Medicaid 
Services, C5—14—03, 7500 Security 
Boulevard, Baltimore, MD 21244-1850, 
or you can call (410) 786-6962. 

Questions concerning Medicare- 
approved carotid stent facilities in 
Addendum VIII may be addressed to 
Sarah J. McClain, Office of Clinical 
Standards and Quality, Centers for 
Medicare & Medicaid Services, C1-09— 
06, 7500 Security Boulevard, Baltimore, 
MD 21244-1850, or you can call (410) 
786-2994. 

Questions concerning Medicare’s 
recognition of the American College of 
Cardiology-National Cardiovascular 
Data Registry sites in Addendum IX may 
be addressed to JoAnna Baldwin, MS, 
Office of Clinical Standards and 
Quality, Centers for Medicare & 
Medicaid Services, C1—-09—06, 7500 
Security Boulevard, Baltimore, MD 
21244-1850, or you can call (410) 786- 
7205. 

Questions concerning Medicare’s 
active coverage-related guidance 
documents in Addendum X may be 
addressed to Kimberly Long, Office of 
Clinical Standards and Quality, Centers 
for Medicare & Medicaid Services, C1— 
09-06, 7500 Security Boulevard, 
Baltimore, MD 21244-1850, or you can 
call (410) 786-5702. 

Questions concerning one-time 
notices regarding national coverage 
provisions in Addendum XI may be 


addressed to Ellie Lund, Office of 
Clinical Standards and Quality, Centers 
for Medicare & Medicaid Services, C1— 
09-06, 7500 Security Boulevard, 
Baltimore, MD 21244-1850, or you can 
call (410) 786-2281. 

Questions concerning all other 
information may be addressed to 
Gwendolyn Johnson, Office of Strategic 
Operations and Regulatory Affairs, 
Regulations Development Group, 
Centers for Medicare & Medicaid 


Services, C5-14—03, 7500 Security 


Boulevard, Baltimore, MD 21244-1850, 
or you can call (410) 786-6954. 


SUPPLEMENTARY INFORMATION: 


I. Program Issuances 


The Centers for Medicare & Medicaid 
Services (CMS) is responsible for 
administering the Medicare and 
Medicaid programs. These programs pay 
for health care and related services for 
39 million Medicare beneficiaries and 
35 million Medicaid recipients. 
Administration of the two programs 
involves (1) furnishing information to 
Medicare beneficiaries and Medicaid 
recipients, health care providers, and 
the public and (2) maintaining effective 
communications with regional offices, 
State governments, State Medicaid 
agencies, State survey agencies, various 
providers of health care, all Medicare 
contractors that process claims and pay 
bills, and others. To implement the 
various statutes on which the programs 
are based, we issue regulations under 
the authority granted to the Secretary of 
the Department of Health and Human 
Services under sections 1102, 1871, 
1902, and related provisions of the 
Social Security Act (the Act). We also 
issue various manuals, memoranda, and 
statements necessary to administer the 
programs efficiently. 

Section 1871(c)(1) of the Act requires 
that we publish a list of all Medicare 
manual instructions, interpretive rules, 
statements of policy, and guidelines of 
general applicability not issued as 
regulations at least every 3 months in 
the Federal Register. We published our 
first notice June 9, 1988 (53 FR 21730). 
Although we are not mandated to do so 
by statute, for the sake of completeness 
of the listing of operational and policy 
statements, and to foster more open and 
transparent collaboration, we are 
continuing our practice of including 


Medicare substantive and interpretive 


regulations (proposed and final) 
published during the respective 3- 
month time frame. 


_ TL. How To Use the Addenda 


This notice is organized so that a 
reader may review the subjects of 
manual issuances, memoranda, 


| 
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substantive and interpretive regulations, 
NCDs, and FDA-approved IDEs 
published during the subject quarter to 
determine whether any are of particular 
interest. We expect this notice to be 
used in concert with previously 
published notices. Those unfamiliar 
with a description of our Medicare 
manuals may wish to review Table I of 

- our first three notices (53 FR 21730, 53 
FR 36891, and 53 FR 50577) published 
in 1988, and the notice published March 
31, 1993 (58 FR 16837). Those desiring 
information on the Medicare NCD 
Manual (NCDM, formerly the Medicare 
Coverage Issues Manual (CIM)) may 
wish to review the August 21, 1989, 
publication (54 FR 34555). Those 
interested in the revised process used in 
making NCDs under the Medicare 
program may review the September 26, 
2003, publication (68 FR 55634). 

To aid the reader, we have organized 
and divided this current listing into 11 
addenda: 

e Addendum I lists the publication 
dates of the most recent quarterly 
listings of program issuances. 

e Addendum II identifies previous 
Federal Register documents that 
contain a description of all previously 
published CMS Medicare and Medicaid 
manuals and memoranda. 

e Addendum III lists a unique CMS 
transmittal number for each instruction 
in our manuals or Program Memoranda 
and its subject matter. A transmittal may 
consist of a single or multiple 
instruction(s). Often, it is necessary to 
use information in a transmittal in 
conjunction with information currently 
in the manuals. 

e Addendum IV lists all substantive 
and interpretive Medicare and Medicaid 
regulations and general notices 
published in the Federal Register 
during the quarter covered by this 
notice. For each item, we list the— 

© Date published; 

© Federal Register citation; 

© Parts of the Code of Federal 
Regulations (CFR) that have changed (if 
applicable); 

© Agency file code number; and 

© Title of the regulation. 

e Addendum V includes completed 
NCDs, or reconsiderations of completed 
NCDs, from the quarter covered by this 
notice. Completed decisions are 
identified by the section of the NCDM 
in which the decision appears, the title, 
the date the publication was issued, and 
the effective date of the decision. 

e Addendum VI includes listings of 
the FDA-approved IDE categorizations, 
using the IDE numbers the FDA assigns. 
The listings are organized according to 
the categories to which the device 
numbers are assigned (that is, Category 


A or Category B), and identified by the 
IDE number. 


e Addendum VII includes listings of 
all approval numbers from the Office of 
Management and Budget (OMB) for 
collections of information in CMS 
regulations in title 42; title 45, 
subchapter C; and title 20 of the CFR. 


e Addendum VIII includes listings of 
Medicare-approved carotid stent 
facilities. All facilities listed meet CMS 
standards for performing carotid artery 
stenting for high risk patients. 


e Addendum IX includes a list of the 
American College of Cardiology’s 
National Cardiovascular Data registry 
sites. We cover implantable cardioverter 
defibrillators (ICDs) for certain 
indications, as long as information 
about the procedures is reported to a 
central registry. 

e Addendum X includes a list of 
active CMS guidance documents. As 
required by section 731 of the Medicare 
Prescription Drug, Improvement, and 
Modernization Act of 2003 (MMA) (Pub. 
L. 108-173, enacted on December 8, 
2003), we will begin listing the current 
versions of our guidance documents in 
each quarterly listings notice. 

e Addendum XI includes a list of 


_ special one-time notices regarding 


national coverage provisions. We are 
publishing a list of issues that require 
public notification, such as a particular 
clinical trial or research study that 
qualifies for Medicare coverage. 


Il. How To Obtain Listed Material 
A. Manuals 


Those wishing to subscribe to 
program manuals should contact either 
the Government Printing Office (GPO) 
or the National Technical Information 
Service (NTIS) at the following 
addresses: Superintendent of 
Documents, Government Printing 
Office, ATTN: New Orders, P.O. Box 
371954, Pittsburgh, PA 15250-7954, 
Telephone (202) 512-1800, Fax number 
(202) 512-2250 (for credit card orders); 
or National Technical Information 
Service, Department of Commerce, 5825 
Port Royal Road, Springfield, VA 22161, 
Telephone (703) 487-4630. 


In addition, individual manual 
transmittals and Program Memoranda 
listed in this notice can be purchased 
from NTIS. Interested parties should 
identify the transmittal(s) they want. 
GPO or NTIS can give complete details 
on how to obtain the publications they 
sell. Additionally, most manuals are 
available at the following Internet 
address: http://cms.hhs.gov/manuals/ 
default.asp. 


B. Regulations and Notices 


Regulations and notices are published 
in the daily Federal Register. Interested 
individuals may purchase individual 
copies or subscribe to the Federal 
Register by contacting the GPO at the 
address given above. When ordering 
individual copies, it is necessary to cite 
either the date of publication or the 
volume number and page number. 

The Federal Register is also available 
on 24x microfiche and as an online 
database through GPO Access. The 
online database is updated by 6 a.m. 
each day the Federal Register is 
published. The database includes both 
text and graphics from Volume 59, 
Number 1 (January 2, 1994) forward. 
Free public access is available on a 
Wide Area Information Server (WAIS) 
through the Internet and via 
asynchronous dial-in. Internet users can 
access the database by using the World 
Wide Web; the Superintendent of 
Documents home page address is 
http://www.gpoaccess.gov/fr/ 
index.html, by using local WAIS client 
software, or by telnet to http:// 
swais.gpoaccess.gov, then log in as guest 
(no password required). Dial-in users 
should use communications software 
and modem to call (202) 512-1661; type 
swais, then log in as guest (no password 
required). 


C. Rulings 


We publish rulings on an infrequent 
basis. Interested individuals can obtain 
copies from the nearest CMS Regional 
Office or review them at the nearest 
regional depository iibrary. We have, on 
occasion, published rulings in the 
Federal Register. Rulings, beginning 
with those released in 1995, are 
available online, through the CMS 
Home Page. The Internet address is 
http://cms.hhs.gov/rulings. 


D. CMS’ Compact Disk-Read Only 
Memory (CD-ROM) 


Our laws, regulations, and manuals 
are also available on CD-ROM and may 
be purchased from GPO or NTIS ona 
subscription or single copy basis. The 
Superintendent of Documents list ID is 
HCLRM, and the stock number is 717— 
139-00000-3. The following material is 
on the CD-ROM disk: 

e Titles XI, XVIII, and XIX of the Act. 

CMS-related regulations. 

e CMS manuals and monthly 
revisions. 

e CMS program memoranda. 

The titles of the Compilation of the — 
Social Security Laws are current as of 
January 1, 2005. (Updated titles of the 
Social Security Laws are available on 
the Internet at http://www.ssa.gov/ 
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OP_Home/ssact/comp-toc.htm.) The 
remaining portions of CD-ROM are 
updated on a monthly basis. 

Because of complaints about the 
unreadability of the Appendices 
(Interpretive Guidelines) in the State 
Operations Manual (SOM), as of March 
1995, we deleted these appendices from 
CD-ROM. We intend to re-visit this 
issue in the near future and, with the 
aid of newer technology, we may again 
be able to include the appendices on 
CD-ROM. 


Any cost report forms incorporated in ~ 


the manuals are included on the CD- 
ROM disk as LOTUS files. LOTUS 
software is needed to view the reports 
once the files have been copied to a 
personal computer disk. 


IV. How’ To Review Listed Material 


Transmittals or Program Memoranda 
can be reviewed at a local Federal 
Depository Library (FDL). Under the 
FDL program, government publications 
are sent to approximately 1,400 
designated libraries throughout the 
United States. Some FDLs may have 
arrangements to transfer material to a 
local library not designated as an FDL. 
Contact any library to locate the nearest 
FDL. 

In addition, individuals may contact 
regional depository libraries that receive 


and retain at least one copy of most “ 
Federal Government publications, either 
in printed or microfilm form, for use by 
the general public. These libraries 
provide reference services and 
interlibrary loans; however, they are not 
sales outlets. Individuals may obtain 
information about the location of the 
nearest regional depository library from 
any library. For each CMS publication 
listed in Addendum III, CMS 


publication and transmittal numbers are 


shown. To help FDLs locate the 
materials, use the CMS publication and 
transmittal numbers. For example, to 
find the Medicare Benenfit Policy 
publication titled ‘Psychological and 
Neuropsychological Tests,” use CMS- 
Pub. 100—02, Transmittal No. 55. 
(Catalog of Federal Domestic Assistance 
Program No. 93.773, Medicare—Hospital 
Insurance, Program No. 93.774, Medicare— 
Supplementary Medical Insurance Program, 
and Program No. 93.714, Medical Assistance 
Program) 

Dated: December 11, 2006. 
Jacquelyn Y. White, 
Director, Office of Strategic Operations and 
Regulatory Affairs. 


Addendum I 


This addendum lists the publication 
dates of the most recent quarterly 


listings of program issuances. 


June 25, 2004 (69 FR 35634) 
September 24, 2004 (69 FR 57312) 
December 30, 2004 (69 FR 78428) 
February 25, 2005 (70 FR 9338) 
June 24, 2005 (70 FR 36620) 
September 23, 2005 (70 FR 55863) 
December 23, 2005 (70 FR 76290) 
March 24, 2006 (71 FR 14903) 
June 23, 2006 (71 FR 36101) 
September 29, 2006 (71 FR 57604) 


Addendum I—Description of Manuals, 
Memoranda, and CMS Rulings 


An extensive descriptive listing of 
Medicare manuals and memoranda was 
published on June 9, 1988, at 53 FR 
21730 and supplemented on September 
22, 1988, at 53 FR 36891 and December 
16, 1988, at 53 FR 50577. Also, a 
complete description of the former CIM 
(now the NCDM) was published on 
August 21, 1989, at 54 FR 34555. A brief 
description of the various Medicaid 
manuals and memoranda that we_ 
maintain was published on October 16, 
1992, at 57 FR 47468. 


ADDENDUM III—MEDICARE AND MEDICAID MANUAL INSTRUCTIONS 


[July Through September 2006] 


Manual/Subject/Publication No. 


Medicare General Information 
(CMS Pub. 100-01) 


Scheduled Release for October 2006 Software Programs and Pricing/Coding Files. 


Medicare Benefit Policy 
(CMS Pub. 100-02) 


Medicare Telehealth Services Update. 
List of Medicare Telehealth Services. 
Clarification/Update to Chapter 8, Pub. 100-02. 


Requirements—General. 


Medicare Skilled Nursing Facility Prospective Payment System Overview. 


Three-Day Prior Hospitalization. 


Administrative Level of Care Presumption. 


Daily Skilled Services Defined. 


Respiratory Therapy. 


Psychological and Neuropsychological Tests. 


Medicare National Coverage Determinations 


(CMS-Pub. 100-03) 


Medicare Claims Processing 
(CMS Pub. 100-04) 


Medicare Telehealth Services Update. 
List of Medicare Telehealth Services. 
Contractor Editing of Telehealth Claims. 
Issued to a specific audience, not posted to Internet/Intranet due to Confidentiality of Instruction. 
Non-Physician Practitioner Payment for Care Plan Oversight. 


Trans. 
No. 
| 
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| 
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ADDENDUM III—MEDICARE AND MEDICAID MANUAL INSTRUCTIONS—Continued 
[July Through September 2006] 


Manual/Subject/Publication No. 


Care Plan Oversight. 
’ Care Plan Oversight Services. 

Care Plan Oversight Billing Requirements. 

Common Working File to the Medicare Beneficiary Database Data Exchange Changes. 

The Financial Limitation. 

Provider Access to Smoking and Tobacco-Use Cessation Counseling. 

Services Eligibility Data. 

Modifications to the Common Working File Interrupted Stay Edits for Long Term Care Hospital Claims for Discharges to an Acute 
Care Hospital. 

Issued to a specific audience, not posted to Internet/Intranet due to Confidentiality of Instruction. 

Issued to a specific audience, not posted to Internet/Intranet due to Confidentiality of Instruction. 

Non-Application of Deductible for Colorectal Cancer Screening Tests Payment. 

Medicare Physician Fee Schedule Database 2007 File Layout. 

Medicare Physician Fee Schedule Database Status Indicators. 

Modification to the Coordination of Benefits Agreement Claims. 

Selection Criteria and File Transfer Protocols. 

Consolidated Claims Crossover Process. 

Claims Crossover Disposition Indicators. 

Consolidation of the Claims Crossover Process. 

This Transmittal is rescinded and replaced by Transmittal 1041. 

Medicare Part A Skilled Nursing Facility Prospective Payment System. 

Pricer Update for FY 2007. 

Correction to Skilled Nursing Facility Consolidated Billing Enforcement if Skilled Nursing Facility Inpatient Claims are Partially 
Non-Covered Therapy Services. 

Additional Requirements Necessary to Implement the Revised Health Insurance Claim Form CMS—1500 (08/05). 

Health Insurance Claim Form CMS—1500. 

Items 14-33—Provider of Service or Supplier Information. 

Instructions for Reporting Hospice Services in Greater Line Item Detail. 

Levels of Care. 

Data Required on Claim to Fiscal Intermediary. 

Issued to a specific audience, not posted to Internet/Intranet due to Confidentiality of Instruction. 

Issued to a specific audience, not posted to Internet/Intranet due to Sensitivity of Instruction. 

Issued to a specific audience, not posted to Internet/Intranet due to Sensitivity of Instruction. 

Issued to a specific audience, not posted to Internet/Intranet due to Confidentiality of Instruction. 

This Transmittal is rescinded and replaced by Transmittal 1019. 

This Transmittal is rescinded and replaced by Transmittal 1022. 

Uniform Billing (UB—04) Implementation. 

Completing and Processing the CMS-—1450 Data Set. 

Uniform Bill (UB)—Form CMS-—1450 for Billing (UB-—92). 

General Instructions for Completion of Form CMS-—1450 for Billing (UB-—92). 

Uniform Billing with Form CMS-—1450. 

Disposition of Copies of Completed Forms. 

General Instructions for Completion of Form CMS—1450 (UB-04). 

Outpatient Therapy—Additional DRA Mandated Service Edits. 

Reporting of Service Units With Healthcare Common Procedure Coding System. 

Issued to a specific audience, not posted to Internet/Intranet due to Confidentiality of Instruction. 

2007 Annual Update for the Health Professional Shortage Area Bonus Payment. 

Issued to a specific audience, not posted to Internet/Intranet due to Confidentiality of instruction. 

Update To The Hospice Payment Rates, Hospice Cap, Hospice Wage Index, and the Hospice Pricer For Fiscal Year 2007. 

This Transmittal is rescinded and replaced by Transmittal 1054. 

Revised Home Health Advance Beneficiary Notice. 

Beneficiary-Driven Demand Billing Home Health Prospective Payment System. 

No Payment Billing. 

Advance Beneficiary Notices for Part B Services Furnished in a Skilled Nursing Facility. 

Background on the Home Health Advance Beneficiary Notice. 

Home Health Advance Beneficiary Notice Triggering Events. 

Completing the Home Health Advance Beneficiary Notice. 

Special Issues Associated with the Home Health Advance Beneficiary Notice. 

Effective Delivery/Effective Home Health Advance Beneficiary Notices. 

Defective Home Health Advance Beneficiary Notices. 

Collection of Funds and Liability Related to the Home Health Advance Beneficiary Notice. 

Revision, Re-issuance, and Retention of the Home Health Advance Beneficiary Notice. 

Form CMS-20007—Notice of Exclusions From Medicare Benefits. 

Using Notice of Exciusions From Medicare Benefits With Categorical Denial.s 

Using Notice of Exclusions From Medicare Benefits With Technical Denials. 

Medicare Telehealth Services. 

Originating Site Facility Fee Payment Methodology. 

Submission of Telehealth Claims for Distant Site Practitioners. 

This Transmittal is rescinded and replaced by Transmittal 1040. 

Downloading the Medicare Zip Code File. 
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ADDENDUM III—MEDICARE AND MEDICAID MANUAL INSTRUCTIONS—Continued 
{July Through September 2006] 


Manual/Subject/Publication No. 


Schedule for Completing the Calendar Year 2007 Fee Schedule Updates and the Participating Physician Enrollment Process. 

issued to a specific audience, not posted to Internet/Intranet due to Sensitivity of Instruction. 

Remittance Advice Remark Code and Claim Adjustment Reason.Code Update. 

Correction to Skilied Nursing Facility Consolidated Billing Coding File. 

Revise Chapters 22 and 24 to Delete References to Free Downloads of X12. 

Implementation Guides Adopted as Health Insurance Portability and Accountability Act Standards from Washington Publishing 
Company. 

Background. 

Electronic Remittance Advice. 

Competitive Acquisition Program—Claim Processing for Not Otherwise Classified Drugs. 

Competitive Acquisition Program Not Otherwise Classified Drugs. 

Editing for Competitive Acquisition Program Not Otherwise Classified Drugs. 

Updating Publication 100-04, Chapter 30 Regarding the CD ROM initiative for the Annual “Dear Doctor’ Mailing. 

Physician/Practitioner/Supplier Participation Agreement and Assignment—Carrier Claims. 

Carrier Participation and Billing Limitations. 

Updates to Chapter 10 of the Medicare Claims Processing Manual. 

Submission of Request for Anticipated Payment. 

Adjustments of Episode Payment—Outlier Payments. 

Request for Anticipated Payment. 

Home Health Prospective Payment System Claims. - 

Input/Output Record Layout. 

Medical and Other Health Services Not Covered Under the Plan of Care (Bill Type. 34X). 

October Quarterly Update for 2006 Durable Medical Equipment, Prosthetics, Orthotics and Supplies Fee Schedule. 

The Coordination of Benefits Agreement Eligibility File Claims Recovery Process. 

Beneficiary Other Insurance Information Maintenance Transaction Error Codes. 

Issued to a specific audience, not posted to Internet/Intranet due to Confidentiality of Instruction. 

Clarifications and Additions to Chapter 19, Indian Health Services. 

Carrier and Fiscal Intermediary Designation. 

Durable Medical Equipment Medicare Administrative Contractors Designation. 

Overview of Medicare Part B Services. 

Medicare Part B Services. 

Provider Enrollment. 

Provider Enroliment with Carrier Entities. 

individual Practitioners. 

Multiple Sites. 

Reassignment. 

Mobile Units. : 

Mobile Mammography Units. 

Clinical Laboratory, Ambulance and Medicare Part B Drugs. 

Provider Enrollment with Fiscal Intermediary. 

Provider Enroliment with Fiscal Intermediary—Ambulatory Surgical Services. 

Provider Enroliment with Fiscal Intermediary—Services Under Arrangements. 

Provider Enrollment with Durable Medical Equipment Medicare. 

Administrative Contractor. 

National Supplier Clearinghouse Supplier Number. 

Reporting Requirements and Specifications. 

Incentive Payments. 

Covered Medicare Part B Services That May Be Paid to Indian Health Service Providers, Physicians and Practitioners. 

Carrier—Payment Policy and Claims Processing. 

Carrier—Medicare Part B Physician and Practitioner Services Paid Under the Medicare Physician Fee Schedule—Payment Pol- 


icy. 

Carrier—Claims Processing Requirements. 
Carrier—Ambulance Services—Payment Policy. 

Carrier—Ambulance Services—Claims Processing. 

Carrier—Vaccines and Vaccine Administration—Payment Policy. 

Carrier—Vaccines and Vaccine Administration—Coverage Policy. 

Carrier—Screening and Preventive Services. 

Carrier—Clinical Laboratory Services—Payment Policy. 

Carrier—Clinical Laboratory Services—Claims Processing. 

Carrier—Medical Nutrition Therapy—Payment Policy. 

Carrier—Medical Nutrition Therapy—Claims Processing. 

Dual Eligibility. 

Durable Medical Equipment General Information. 

Durable Medical Equipment Prosthetics, Orthotics and Supplies Payment Policy. 
Licensure to Dispense Drugs. 

Payment. 

Durable Medical Equipment, Prosthetics, Orthotics and Supplies Ciaims. 

Processing Rules. 

Services Billed to the Durable Medical Equipment Medicare Administrative Contractors. 
Prosthetics, Orthotics and Supplies Billed to the Fiscal Intermediary. 
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ADDENDUM III—MEDICARE AND MEDICAID MANUAL INSTRUCTIONS—Continued 
[July Through September 2006] 


Manual/Subject/Publication No. 


General Claims Processing Rules for Durable Medical Equipment, Prosthetics, Orthotics and Supplies. 

Fiscal Intermediary Payment Policy and Claims Processing. 

Fiscal Intermediary—Medicare Part B Services Paid Under Various Fee Schedule. 

Fiscal Intermediary—Medicare Part B Services Included in the All Inclusive Rate. 

Fiscal Intermediary—inpatient Acute Care—Medicare Part A—Payment Policy. 

Fiscal Intermediary—inpatient Acute Care—Medicare Part A—Claims Processing. 

Fiscal Intermediary—Physician Acknowledgement Statement. 

Fiscal Intermediary—Social Admissions. 

Fiscal Intermediary—Iinpatient Ancillary Services—Medicare Part B—Payment Policy. 

- Fiscal Intermediary—tinpatient Ancillary Services—Medicare Part B—Claims Processing. 

Fiscal Intermediary—Swing-Bed. 

Fiscal .Intermediary—Swing-Bed—Medicare Part A—Payment Policy. 

Fiscal Intermediary—Swing-Bed—Medicare Part A—Claims Processing. 

Fiscal Intermediary—Swing-Bed—inpatient Ancillary Services—Medicare Part B—Payment Policy. 

Fiscal Intermediary—Swing-Bed—Inpatient Ancillary Services—Medicare Part B—Claims Processing. 

Fiscal Intermediary—Outpatient—Medicare Part B—Payment Policy. 

Fiscal Intermediary—Outpatient—Medicare Part B—Claims Processing. 

Fiscal Intermediary—Ambulatory Surgical Center—Medicare Part B—Payment Policy. 

Fiscal Intermediary—Ambulatory Surgical Center—Medicare Part B—Claims Processing. 

Fiscal Intermediary—Critical Access Hospital Inpatient—Medicare Part A—Payment Policy. 

Fiscal Iintermediary—Critical Access Hospital Inpatient—Medicare Part A—Claims Processing. 

Fiscal Intermediary—Critical Access Hospital Ancillary Services—Medicare Part B—Payment Policy. 

Fiscal Intermediary—Critical Access Hospital Ancillary Services—Medicare Part B—Claims Processing. 

Fiscal Intermediary—Critical Access Hospital Swing-Bed—Medicare Part A—Payment Policy. 

Fiscal Intermediary—Critical Access Hospital Swing-Bed—Medicare Part A—Claims Processing. 

Fiscal Intermediary—Critical Access Hospital Swing-Bed—Inpatient Ancillary Services—Medicare Part B—Payment Policy. 

Fiscal Intermediary—Critical Access Hospital Swing-Bed—tinpatient Ancillary Services—Medicare Part B Claims Processing. 

Fiscal Intermediary—Critical Access Hospital Outpatient—Medicare Part B—Payment Policy. 

Fiscal Intermediary—Critical Access Hospital Outpatient—Medicare Part B—Claims Processing. 

Fiscal Intermediary—Critical Access Hospital Election of Method | or Method II. 

Fiscal Intermediary—Vaccines and Vaccine Administration—Payment Policy. 

Fiscal Intermediary—Vaccines and Vaccine Administration—Claims Processing. 

Fiscal Intermediary—Physical Therapy, Occupational Therapy, Speech-Language Pathology and Diagnostic Audiology Serv- 
ices—Payment Policy. : 

Fiscal Intermediary—Physical Therapy, Occupational Therapy, Speech-Language Pathology and Diagnostic Audiology Serv- 
ices—Claims Processing. 

Fiscal Intermediary—Ambulance Services. 

Fiscal Intermediary—Outpatient Hospital-Based Ambulance Services—Medicare Part B—Payment Policy. 

Fiscal Intermediary—Outpatient Hospital-Based Ambulance Services—Medicare Part B—Claims Processing. 

Fiscal Intermediary——Critical Access Hospital Ambulance Services—Medicare Part B—Payment Policy. 

Fiscal Intermediary—Critical Access Hospital Ambulance Services—Medicare Part B—Claims Processing. 

Fiscal intermediary—Ambulance Services—Medicare Part A—Payment Policy. 

Fiscal Intermediary—Other Screening and Preventive Services—Payment Policy. 

Fiscal Intermediary—Other Screening and Preventive Services—Claims Processing. 

Fiscal Intermediary—Medical Nutritional Therapy—Payment Policy. 

Fiscal Intermediary—Medical Nutritional Therapy—Claims Processing. 

Fiscal Intermediary—Laboratory Services. 

Fiscal Intermediary—Drugs. 

Audit. 

Audit of Indian Health Service Cost Reports. 

Method E Cost Reports. 

Critical Access Hospitals. 

Change in Healthcare Common Procedure Coding System for Renal Dialysis. 

Facilities and Hospitals Billing for End-Stage Renal Disease Related Epoetin Alfa Effective January 1, 2007. 

Hospital Services for Patients with End-Stage Renal Disease. 

Hospital Services. 

Epoetin Alfa Facility Billing Requirements. 

Payment for Epoetin Alfa in Other Settings. 

Epoetin Alfa Provided in the Hospital Outpatient Departments. 

Darbepoetin Alfa (Aranesp) Facility Billing Requirements. 

Payment for Darbepoetin Alfa (Aranesp) in Other Settings. 

Payment for Darbepoetin Alfa (Aranesp) in the Hospital Outpatient Department. 

Clarification on Billing Requirements for Percutaneous Transliuminal. 

Angioplasty Concurrent with the Placement of an Investigational or FDA-Approved Carotid Stent. 

Percutaneous Transluminal Angicplasty for Implanting the Carotid Stent. 

Category B Investigational Device Exemptions Trial Coverage. 

Post Approval Study Coverage. 

Carotid Artery Stenting with Embolic Protection Coverage. 

Revisions to the Epoetin Alfa/ Aranesp Monitoring Policy. 

Epoetin Alfa. 
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ADDENDUM III—MEDICARE AND MEDICAID MANUAL INSTRUCTIONS —Continued 
[July Through September 2006] 


Manual/Subject/Publication No. 


Darbepoetin Alfa (Aranesp) for End-Stage Renal Disease Patients. 

Issued to a specific audience, not posted to Internet/Intranet due to Confidentiality of Instruction. 

October 2006 Outpatient Prospective Payment System Outpatient Code Editor Specifications Version 7.3. 

Independent Laboratory Billing for the Technical Component of Physician Pathology Services. 

October Update to the 2006 Medicare Physician Fee Schedule Database. 

New Waived Tests. 

Update to the Place of Service Code Set to Add a Code for Prison/Correctional Facility. 

Place of Service Codes and Definitions. 

Changes to the Laboratory National Coverage Determination Edit Software for October 2006. 

Claims Submission Instructions for Institutional Providers Billing Vaccine Claims in Cases Where a National Provider Identifier is 
Not Available. 

Healthcare Common Procedure Coding System and Diagnosis Codes. 

Claims Submitted to Fiscal Intermediaries for Mass Immunizations of Influenza and Pneumococcal Pneumonia Vaccine. 

This Transmittal is rescinded and replaced by Transmittal 1057. 

Inpatient Rehabilitation Facility Annual Update: Prospective Payment System. 

Pricer Changes for FY 2007. 

Reporting of Taxonomy Codes to Identify Provider Subparts on Institutional Claims. 

Competitive Acquisition Program—Creation of Automated Tables for Provider Information, Expansion of Competitive Acquisition 
Program Fee Schedule File Layout, and Additional Instructions for Claims Received from Railroad Retirement Board Bene- 
ficiaries. 

Competitive Acquisition Program Claims Submitted with Only the No Pay Line. 

Competitive Acquisition Program Fee Schedule. 

Changes to the List of Drugs Supplied by Approved Competitive Acquisition Program Vendors. 

Quarterly Update to Correct Coding Initiative Edits, Version 12.3, Effective October 1, 2006. 

Maintenance and Update of the Temporary Hook Created to Hold Outpatient Prospective Payment System Claims That Include 
Certain Drug Healthcare Common Procedure Coding System Codes. 

Additional Requirements Necessary to Implement the Revised Health Insurance Claim Form CMS—1500 (08/05). 

This Transmittal is rescinded and replaced by Transmittal 1066. 

October 2006 Update of the Hospital Outpatient Prospective Payment System: Summary of Payment Policy Changes. 

Transitional Outpatient Payments. 

Transitional Outpatient Payments Calculation for CY 2000 and CY 2001. 

Transitional Outpatient Payments Calculation for CY 2002. 

Transitional Outpatient Payments Calculation for CY 2003. 

Transitional Outpatient Payments Calculation for CY 2004 and CY 2005. 

Transitional Outpatient Payments Calculation for CY 2006—CY 2008. 

Transitional Outpatient Payments Overpayments. 

Background—Payment-to-Cost Ratios. 

Using the Newly Calculated PCR for Determining Interim Transitional Outpatient Payments. 

October 2006 Non-Outpatient Prospective Payment System Outpatient Code Editor Specifications Version 22.0. 

Termination of Healthcare Common Procedure Coding System Code G0107, Colorectal Cancer Screening, Fecal Occult Blood 
Test (FOBT), 1-3 Simultaneous Determinations. 

Payment. 

Healthcare Common Procedure Coding System Codes, Frequency Requirement, and Age Requirements (If Applicable). 

Common Working Files Edits. 

Billing Requirements for Claims Submitted to Fiscal Intermediaries. 

Medicare Summary Notices Messages. 

Ending the Contingency Plan for Remittance Advice and Charging for PC Print, Medicare Remit Easy Print, and Duplicate Remit- 
tance Advice. 

Background. 

General Remittance Completion Requirements. 

Remittance Balancing. 

Electronic Remittance Advice. 

ANSI ASC X12N 835. 

Generating an Electronic Remittance Advice if Required Data is Missing or Invalid. 

Medicare Standard Electronic PC Print Software for Institutional Providers. 

Medicare Remit Easy Print Software for Professional Providers and Suppliers. 

Implementation Guide. 

Standard Paper Remittance Advice. 

The Do Not Forward Initiative. 

Standard Paper Remittance Formats. 

Part A ( A/B MACs/Fis/RHHIs) Standard Paper Remittance Format. 

Sa B (A/B MAC/Carrier/DMERC/DME MAC) Standard Paper Remittance. 

‘ormat. 

Part A (A/B MAC/FI/RHHI) Standard Paper Remittance Crosswalk to the 835. 

Part B (A/B MAC/Carrier/ DMERC/DME MAC) Standard Paper Remittance. 

Crosswalk to the 835. 

Remittance Advice Codes. 

Claim Adjustment Reason Codes. 

Remittance Advice Remark Codes. 

Group Codes. 
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ADDENDUM III—MEDICARE AND MEDICAID MANUAL INSTRUCTIONS—Continued a 
[July Through September 2006] 


Trans. 
No. 


Manual/Subject/Publication No. 


Requests for Additional Codes. 

A/B Medicare Administrative Contractor/Fiscal Intermediary/Regional Home. 

Home Health Intermediary Electronic Remittance Advice Requirement. 

Changes to Accommodate Outpatient Prospective Payment System and Home Health Prospective Payment System. 

Scope of Remittance Changes for Home Health Prospective Payment System. 

Items Not Included in Home Health Prospective Payment System Episode Payment. es 

Version 004010A1 Line Level Reporting Requirements for the Request for Anticipated Payment for an Episode. 

Version 004010A1 Line Level Reporting Requirements for the Claim Payment in an Episode (More Than Four Visits). 

Version 004010A1 Line Level Reporting Requirements for the Claim Payment in an Episode (Four or Fewer Visits). 

Prospective Payment System Partial Episode Payment Adjustment. 

General Health Insurance Portability & Accountability Act Electronic Data Interchange Requirements. 

Continued Support of Pre-Health Insurance Portability & Accountability Act. 

Electronic Data Interchange Formats. 

Electronic Remittance Advice. 

Standard Paper Remittance Notices. 

Remittance Advice Remark Codes. 

Electronic Funds Transfer. 

Medicare Remit Easy Print Software for Professional Providers and Suppliers. 

Medicare Standard Electronic PC Print Software for Institutional Providers. 

Issued to a specific audience, not posted to Internet/Intranet due to Confidentiality of instruction. 

Disabling the Revenue/Healthcare Common Procedure Coding System. 

Consistency Edit Codes in the Fiscal Intermediary Shared System. 

Fiscal Intermediary Consistency Edits. 

October 2006 Quarterly Average Sales Price Medicare Part B Drug Pricing File, Effective October 1, 2006, and Revisions to April 
2006 and July 2006 Quarterly Average Sale Price Medicare Part B Drug Pricing Files. 

Fiscal Year 2007 Inpatient Prospective Payment System, Long Term Care Hospital Prospective Payment System, and Inpatient 
Psychiatric Facility Prospective Payment System Changes. 

2007 Annual Update of HCPCS Codes for Skilled Nursing Facility. 

Consolidated Billing for the Common Working File, Medicare Carriers and Fiscal Intermediaries. 

Services Included in Part A Prospective Payment System Payment Not Billable Separately by the Skilled Nursing Facility. 

Reopenings and Revisions of Claim Determinations and Decisions. 

Authority to Conduct a Reopening. 

Refusal to Reopen Is Not an Initial Determination. 

Reopening of Denials Based on an Unanswered Additional Documentation Request. 

Reopenings Based on Clerical or Minor Errors and Omissions. 

Providers Submitting Adjustments. 

Telephone Reopenings—Carriers Only. 

Informing the Provider Communities About the Telephone Reopenings Process. 

Issues for Telephone Reopenings. F 

Conducting the Telephone Reopening. ‘ 

Documenting the Telephone Reopening. 

Monitoring the Telephone Reopening. 

Timeframes to Reopen Claim Determinations. 

Timeframes for Contractor Initiated Reopenings. 

Timeframes for Party Requested Reopenings. 

Timeframes for Adjudicator to Reopen. 

Timeframes When Party Requests an Adjudicator Reopen Their Decision. 

Timeframes to Complete a Reopening Requested by a Party. 

Notice of a Revised Determination or Decision. 

Revised Determination or Decision. 

Effect of a Revised Determination or Decision. 

Good Cause for Reopening. 

What Constitutes New and Material Evidence. 

What Constitutes Error on the Face of the Evidence. 

Change in Substantive Law or Interpretative Policy. 

Issued to a specific audience, not posted to Internet/Intranet due to Sensitivity of Instruction. 

Issued to specific audience, not posted to Internet/Intranet due to Confidentiality of Instruction. 


Medicare Secondary Payer 
(CMS Pub. 100-05) 


Revision to the Contents of the Intent to Refer Demand Packages. 

Issuance of the “Intent to Refer” to Treasury Letter. 

Debt Collection System Entry of Delinquent Debt: 

Update to the Fiscal Intermediary Shared System on Processing. 

Medicare Secondary Payer Fully Paid Claims When Condition Code 77 Is Not Present on Outpatient and Home Health Claims. 
Processing Medicare Secondary Payer Fully Paid Claims for Outpatient and Home Health Claims. 
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ADDENDUM III—MEDICARE AND MEDICAID MANUAL INSTRUCTIONS—Continued 
[July Through September 2006] 


Manual/Subject/Publication No. 


Medicare Financial Management 
(CMS Pub. 100-06) 


Collection of Fee-for-Service Payments Made During Periods of Managed Care Enrollment. 
Collection of Fee-for-Service Payments Made During Periods of Medicare Advantage Enrollment. 
This Transmittal is rescinded and replaced by Transmittal 102. 

Notice of New Interest Rate for Medicare Overpayments and Underpayments. 

Internal Control Requirement Update. 

Requirements. 

Certification Statement. 

Updated Procedures for Appeals Council Communication with Recovery Audit Contractor. 
Appeals Council/Program Safeguard Contractor Communication with the Recovery Audit Contractors. 
Benefits Payable Survey and Trending Analysis Procedures. 

Collection of Fee-for-Service Payments Made During Periods of Managed Care Enrollment. 
Collection of Fee-for-Service Payments Made During Periods of Medicare Advantage Enrollment. 
Instructions for Conducting In-House Audits and Revision to Part Il. 

Acceptability Checklist Requirements. 

Acceptance of Medicare Cost Report. 

Definition. 

Components of the Uniform Desk Review. 

Desk Review Exceptions Resolution Process. 

Field and In-House Audits. 

Definition of Field and In-House Audits. 

Purpose of Field and In-House Audits. 

Planning and Management (Global Scoping) Field and In-House Audits. 

Scoping/Planning of Individual Field and In-House Audits. 

Establishing the Objective/Scope of the Wet and In-House Audits. 

Tailoring of the Audit Program. 

Field or In-House Audit Process. 

Audit Confirmation Letter (a.k.a. Engagement ieee. 

Audit Confirmation Letter (a.k.a. Engagement Letter)—Field Audit. 

Audit Confirmation Letter (a.k.a. Engagement Letter)—in-House Audit. 

Entrance Conference. 

Entrance Conference for Field Audit. 

Entrance Conference for In-House Audit. 

Coordination of Activities During the Field and In-House Audits. 

Evidence. 

Documentation Standards. 

Pre-Exit Conference. 

Exit Conference. 

Supervision During the Audit Process. 

Content and Structure of the Medicare Cost Report Audit Report. 

Provider Permanent File 


Medicare State Operations Manual 
(CMS Pub. 100-07) 


Medicare Program Integrity 
(CMS Pub. 100-08) 


Provider Enroliment Appeals Process. 

Administrative Appeals. 

Model Letter Formation. 

Correction of Common Working File Edit D903 for Wheelchair and Power Operated Vehicle Codes. 

The Medicare Claims System and The Provider Enrollment System Changes for the National Provider Identifier. 

Coding Change to Medicare Claims System to Accept National Provider Identifier From Provider Enrollment Chain & Ownership 
System Extract File. 

Medically Unlikely Edits. 

This Transmittal is rescinded and replaced by Transmittal 157. 

Evidence of Medical Necessity: Wheelchair and Power-Operated waeite Claims (Clarification of CR 3952, Transmittal 128, 
Dated October 28, 2005). 

Provider Enrollment Disenroliment Actions. 

Deactivation of Billing Numbers. 

Contractor Issued Revocations. 

New Durable Medical Equipment Prosthetic, Orthotics & Supplies Certificates of Medical Necessity and Durable Medical Equip- 

. ment Information Forms for Claims Processing. 

Documentation Specifications for Areas Selected for Prepayment or Postpayment Medical Review. 

Home Use of Durable Medical Equipment. 
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Manual/Subject/Publication No. 


Rules Concerning Prescriptions (Orders). 

Physician Orders. 

Verbal Orders. 

Written Orders. 

Written Orders Prior to Delivery. 

Requirement of New Orders. 

Certificates of Medical Necessity and Durable Medical Equipment Information Forms. 

Completing a Certificate of Medical Necessity or Durable Medical Equipment Information Forms. 

Cover Letters for Certificates of Medical Nece§sity. 

Acceptability of Faxed Orders and Facsimile or Electronic Certificates of Medical Necessity and Durable Medical Equipment in- 
formation Forms. 

Durable Medical Equipment Medicare Administrative Contractors and Durable Medical Equipment Program Safeguard Contrac- 
tor’s’ Authority to Initiate an Overpayment or Civil Monetary Penalty When Invalid Certificates of Medical Necessity Are Identi- 
fied. 

Nurse Practitioner or Clinical Nurse Specialist Rules Concerning Orders and Certificates of Medical Necessity. 

Physician Assistant Rules Concerning Orders and Certificate of Medical Necessity Documentation in the Patient's Medical 
Record. 

Supplier Documentation. 

Evidence of Medical Necessity. 

Evidence of Medical Necessity for the Oxygen Certificates of Medical Necessity. 

Evidence of Medical Necessity: Wheelchair and Power Operated Vehicle Claims. 

Period of Medical Necessity—Home Dialysis Equipment. 

Safeguards in Making Monthly Payments. 

Guidance on Safeguards in Making Monthly Payments 

Pick-up Slips. 

Incurred Expenses for Durable Medical Equipment and Orthotic and Prosthetic Devices. 

Patient Equipment Payments Exceed Deductible and Coinsurance on Assigned Claims. 

Definitions of Customized Durable Medical Equipment. 

Advance Determination of Medicare Coverage of Customized Durable Medical Equipment. 

Items Eligible for Advance Determination of Medicare Coverage. 

Instructions for Submitting Advance Determination of Medicare Coverage Requests. 

Instructions for Processing Advance Determination of Medicare Coverage Requests. 

Affirmative Advance Determination of Medicare Coverage Decisions. 

Negative Advance Determination of Medicare Coverage Decisions. 

Durable Medical Equipment Program Safeguard Contractor Tracking. 

Complaint Screening. 

Update the Common Working File Consistency, Utilization and A/B Crossover Edit. 

Requirements To Use National Provider Identifiers in Place of Unique Physician Identification Numbers. - 

Coding Change to Medicare Claim System to Accept National Provider Identifier From Provider Enroliment Chain and Organiza- 
tion System Extract File. 

Transition of Medical Review Educational Activities. 

Types of Claims for Which Contractors Are Responsible. 

Goal of Medical Review Program. 

Medical Review Manager. 

Annual Medical Review Strategy. 

Data Analysis and Information Gathering. 

Problem Identification & Prioritization. 

Intervention Planning. 

Program Management. | 

Budget and Workload Management. 

Staffing and Workforce Management. 

Contractor Medical Director. 

Maintaining the Confidentiality of Medical Review Records. 

Provider Tracking System. 

Evaluating the Effectiveness of Corrective Actions. 

Verifying Potential Error and Setting Priorities. 

Determining Whether a Probiem is Widespread or Provider-Specific. 

Administrative Relief from Medical Review in the Presence of Disaster Articles. 

Overview of Prepayment and Postpayment Review for Medical Review Purposes. 

Additional Documentation Requests During Prepayment or Postpayment Medical Review. 

Denials Notices. 

Internal Medical Review Guidelines. 

’ Types of Prepayment and Postpayment Review. 

Spreading Workload Evenly. ; 

Prepayment Edits. 

Categories of Medical Review Edits. 

CMS Mandated Edits. 

Re-Adjudication of Claims. 

Review of Data. 

Provider Notification and Feedback. 
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Manual/Subject/Publication No. 


Fraud. 

Track Interventions. 

Implementation. 

Vignettes. 

Procedural Requirements. 

Joint Operating Agreement. 

Education. 

Definition. 

The Quarterly Strategy Analysis. 

Executive Summary. 

Problem Specific Activities. 

Problem Specific Activity Definitions. 

Narrative. 

Medical Review. 

Medical Review Overview. 

Reporting Medical Review Workload and Cost Information and Documentation in CAFM Il. 
CAFM II Reporting for Medical Review Activities. 

Data Analysis Cost (Activity Code 21007). 

Medical Review Program Management Costs (Activity Code 21207). 

Medicare Integrity Program Comprehensive Error Rate Testing Support. 

Provider Education Regarding Local Coverage Decisions. 

Update the Common Working File Duplicate Edits, Utilization Error Codes, Paid Claims. 
History List and Part B Claims Screens to Use National Provider Identifiers in Place of Unique Physician Identification Numbers. 


Medicare Contractor Beneficiary and Provider Communications 
(CMS Pub. 100-09) - 


Disclosure Desk Reference for Provider Contact Centers. 

Disclosure of Information. 

Inquiry Types. 

Telephone Inquiries. 

Written Inquiries. 

Special Inquiry Topics. 

Overlapping Claims. 

Pending Claims. 

Deceased Beneficiaries. 

Disclosure Desk Reference. 

Authentication of Provider Elements for Customer Service Request Inquiries. 
Authentication of Provider Elements for Interactive Voice Response Inquiries. 
Authentication of Provider Elements for Written Inquiries. 

Authentication of Beneficiary Elements. 

National Provider Identifier Implementation. 

Issued to a specific audience, not posted to Internet/Intranet due to Confidentiality of Instruction. 
Provider Customer Service Program. 

Guidelines for Telephone Service. - 
Toll Free Network Services. 

Call Handling Requirements. 

Customer Service Assessment and Management System Reporting Requirements. 
Staff Development and Training. 

Quality Call Monitoring 

Provider Contact Center User Group. 

Written Inquiries. 

Contractor Guidelines for High Quality Responses to Written Inquiries. 
Quality Written Correspondence Monitoring Calibration. ~ 

Quality Written Correspondence Monitoring Performance Standards. 
Customer Service Operations Surveys. 

Provider Satisfaction Surveys. 
Contractor Activities Related to the Medicare Contractor Provider. 
Satisfaction Survey. 

Provider Inquiry Standardized Categories. 

Introduction to Provider Customer Service Program. 

Provider Outreach and Education. 

Provider Outreach Education Goals. 

Internal Development of Provider Issues. 

Partnering with External Entities. 

Data Analysis. 

Comprehensive Error Rate Testing Data. 

Inquiry Analysis. 

Claims Submission Errors. 

Referrals from Medical Review. 
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Manuail/Subject/Publication No. 


Provider Education. 

Provider Bulletins/Newsletters. 

Training for New Medicare Providers. 

Training Tailored for Small Providers. 

Educational Topics. 

Local Coverage Determinations. 

Education Resulting from Medical Review Referrals. 
Medicare Preventive Service Benefits. 

Electronic Claims Submissions. 

Remittance Advice. 

“Ask-the-Contractor” Teleconferences. 

Provider Outreach Education Advisory Groups. 

Provider Outreach Education Reporting. 

Provider Service Plan. 

Education Activity Report. 

Error Rate Reduction Plan. 

Charging Fees to Providers for Medicare Education and Training Activities. 
No Charge. 

Fair and Reasonable Fees. 

Considerations and Record Keeping for Fee Collection. 
Excess Revenues from Participant Fees. 

Refunds/Credits for Cancellation of Events. 

Recording of Training Events. 

Provider Contact Center. 

Inquiry Triage Process. 

Telephone Services. 

Inbound Calls. 

Troubleshooting Problems. 

Availability Requirements. 

Providing Busy Signals. 

Queue Message. 

General Inquiries Lines. 

Customer Service Representative Requirements. 
Customer Service Representative Equipment Requirements. 
Sign-in Policy. 

Customer Service Representative Identification to Callers. 
Remote Monitoring Access. 

Disaster Recovery. 

Contractor Guidelines for High Quality Response to Telephone Inquiries. 
Quality Call Monitoring. 

Quality Call Monitoring Calibration. 

Contractor Guidelines for Written Inquiries. 

Controlling Written Inquiries. 

Written Inquiry Storage. 

Telephone Responses. 

E-mail and Fax Responses. 

Check Off Letters. 

Contractor Guidelines for Response to Written Inquiries. 
Quality Written Correspondence Monitoring. 

Quality Written Correspondence Monitoring Calibration. 
Walk-in Inquiries. 

Guidelines for Walk-In Service. 

Provider Relations Research Specialists. 

Complex Provider Inquiries. 

Complex Beneficiary Inquiries. 

Inquiry Tracking. 

Updates to Chart. 

Provider Contact Center User Group. 

Customer Service Operations Surveys. 

Provider Satisfaction Surveys. - 

Contractor Activities Related to the Medicare Contractor Provider. 
Satisfaction Survey. . 
Provider Customer Service Program Staff Development and Education 
Provider Outreach Education Staff Training. 

Provider Contact Center Staff Development and Training. 
General Requirements. 

Provider Contact Centers Training Program. 

Closure Determination. 

Provider Complaints. 

Training Schedule. 
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Manual/Subject/Publication No. 


Training Closures of More than Four Hours. 

Provider Notifications. 
Customer Service Representative Feedback. 
Reports. 

CMS Monitoring. 

Provider Relations Research Specialist Staff Training. 
Provider Self-Service Technology. 

Interactive Voice Response System. 

Provider Web Site. 

General Requirements and Content. 

Webmaster and Attestation Requirements. 

Feedback Mechanism. 

Contents. 

Information from CMS. 

Frequently Asked Questions. 

Quarterly Provider Update. 

Internet-based Provider Educational Offerings. 
Electronic Mailing List/Listserv. 

Targeted Electronic Mailing Lists/Listservs. 

Listserv Promotion. 

Provider Customer Service Program Performance Management. 
Provider Outreach Education—Listserv Membership. 
Telephone Inquiries. 

Initial Call Resolution. 

Cail Completion. 

Call Acknowledgment. 

Average Speed of Answer. 

Callbacks. 

Quality Call Monitoring Performance Standards. 
Written Inquiries. 

Quality Written Correspondence Monitoring Performance Standards. 
General Inquiries Timeliness. 

Provider Relations Research Specialist Timeliness. 
Definition of Contact Center for Customer Service Assessment & Management System Data to Be Reported Monthly. 
Provider Inquiry Standardized Categories. 


Medicare Managed Care 
(CMS Pub. 100-16) 


Medicare Business Partners Systems Security 
(CMS Pub. 100-17) 


Demonstrations 
(CMS Pub. 100—19) 


This Transmittal is rescinded and replaced by Transmittal 49. 
Laboratory Competitive Bidding Demonstration. 


One Time Notification 
(CMS Pub. 100—20) 


Issued to specific audience, not posted to Jnternet/Intranet due to Sensitivity of Instruction. 

Allowing Veterans Administration Claims with Various Office of Standard Certification Automated Retrieval System Numbers. 

Enhance the Multi Carrier System to Avoid Duplicate Payments When a Full Claim Adjustment Is Performed: Analysis and De- 
sign Phase. 

Modification of National Provider Identifier Editing Requirements i in CR 4023 and of an Attachment to CR 4320. 

Correction of Business Requirement 4320.19. 

New Contractor Numbers for Jurisdiction 3 Part AB Medicare Administrative Services Workload. 

New Contractor Number for the Jurisdiction D Durable Medical Equipment. 

Medicare Administrative Contractor Workload for Noridian Administrative Services, LLC. 

Instructions for Fiscal Intermediary. Standard System and Multi-Carrier System Healthcare sencectaa General Ledger Accounting 
System Changes. 

Communications Infrastructure Testing. 

Issued to a specific audience, not posted to Internet/Intranet due to Sensitivity of Instruction. 
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ADDENDUM IV—REGULATION DOCUMENTS PUBLISHED IN THE FEDERAL REGISTER 
[July through September 2006] 


Publication date 


FR vol. 
71 page 
No. 


CFR parts affected 


File code 


Title of regulation 


August 23, 2006 


July 28, 2006 
July 31, 2006 


August 3, 2006 


August 8, 2006 


August 16, 2006 


August 18, 2006 


August 18, 2006 


49506 


410, 414, 416, 419, 421, 
485, and 488. 


413 


| 435, 436, 440, 441, 457, 


and 483. 


412, 414, and 424 


409, 410, 412, 413, 414, 
424, 485, 489, and 
505. 


405, 410, 411, 414, 415, 
and 424. 


CMS-—1506-P, CMS-— 
4125-P. 


CMS-—1531-F 


CMS-2257-IFC 
CMS—4123-N- 


CMS-2251-N 


CMS-1488-F, CMS-— 
1287-F, CMS—1320-— 
F, CMS-1325-IFC4. 


CMS-—1321-P 


Medicare Program; Hospital Outpatient Prospec- 
tive Payment System and CY 2007 Payment 
Rates; CY 2007 Update to the Ambulatory Sur- 
gical Center Covered Procedures List; Ambula- 
tory Surgical Center Payment System and CY 
2008 Payment Rates; Medicare Administrative 
Contractors; and Reporting Hospital Quality 
Data for FY 2008 Inpatient Prospective Payrifent 
System Annual Payment Update Program— 
HCAHPS Survey, SCIP, and Mortality. 

Medicare Program; Revision of the Deadline for 
Submission opf Emergency Graduate Medical 
Education Affiliation Agreements. 

Medicaid Program; Citizenship Documentation Re- 
quirements. 

Medicare Program; Solicitation for Proposals for 
Medical Savings Account Demonstration 
Project. 

State Children’s Health Insurance Program; Final 
Allotments to States, the District of Columbia, 
and U.S. Territories and Commonwealths for 
Fiscal Year 2007. 

Medicare Program; Request for Nominations and 
Meeting of the Practicing Physicians Advisory 
Council, August 28, 2006. 

Medicare Program; Prospective Payment System 
and Consolidated Billing for Skilled Nursing Fa- 
cilities—Update—Notice. 

Medicare Program; Home Health Prospective Pay- 
ment System Rate Update for Calendar Year 
2007 and Deficit Reduction Act of 2005 
Changes to Medicare Payment for Oxygen 
Equipment and Capped Rental Durable Medical 
Equipment; Proposed Rule. 

Medicare Program; Physicians Referrals to Health 
Care Entities With Which They Have Financial 
Relationships; Exceptions for Certain Electronic 
Prescribing and Electronic Health Records Ar- 
rangements. 

Medicare Program; Durable Medical Equipment, 
Prosthetics, Orthotics, and Supplies (DMEPOS) 
Supplier Accreditation Applications From Inde- 
pendent Accrediting Bodies. 

Medicare Program; Inpatient Rehabilitation Facility 
Prospective Payment System for Federal Fiscal 
Year 2007; Certain Provisions Concerning Com- 
petitive Acquisition for Durable Medical Equip- 
ment, Prosthetics, Orthotics, and Supplies 
(DMEPOS); Accreditation of DMEPOS Sup- 
pliers. 

Medicare Program; Changes to the Hospital Inpa- 
tient Prospective Payment Systems and Fiscal 
Year 2007 Rates; Fiscal Year 2007 Occupa- 
tional Mix Adjustment to Wage Index; Health 
Care Infrastructure Improvement Program; Se- 
lection Criteria of Loan Program for Qualifying 
Hospitals Engaged in Cancer-Related Health 
Care and Forgiveness of Indebtedness; and Ex- 
clusion of Vendor Purchases Made Under the 
Competitive Acquisition Program (CAP) for Out- 
patient Drugs and Biologicals Under Part B for 
the Purpose of Calculating the Average Sales 
Price (ASP). 

Medicare Program; Revisions to Payment Policies 
Under the Physician Fee Schedule for Calendar 
Year 2007 and Other Changes to Payment 
Under Part B. 
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FR vol. 
71 page 
No. 


CFR parts affected 


File code 


Title of regulation 


49506 


410, 414, 416, 419, 421, 
485, and 488. 


403, 416, 418, 460, 482, 
483, and 485. 


CMS-1506-P, CMS-— 
1425-P. 


Medicare Program; Hospital Outpatient Prospec- 
tive Payment System and CY 2007 Payment 
Rates; CY 2007 Update to the Ambulatory Sur- 
gical Center Covered Procedures List; Ambula- 
tory Surgical Center Payment System and CY 
2008 Payment Rates; Medicare Administrative 
Contractors; and Reporting Hospital Quality 
Data for FY 2008 Inpatient Prospective Payment 
System Annual Payment Update Program— 
HCAHPS Survey, SCIP, and Mortality. 

Medicare Program; Senior Risk Reduction Dem- 
onstration. 

Medicare Program; Medicare Provider Feedback 
Group (MPFG) Town Hall Meeting September 
20,2006. 

Medicare Program; Meeting of the Medicare Cov- 
erage Advisory Committee—November 30, 
2006 


Medicare Program; Town Hall Meeting on Pro- 
posed Collection and Request for Comments on 
the Skilled Nursing Facility Advance Beneficiary 
Notice. 

Frontier Extended Stay Clinic Demonstration. 

Medicaid Program and State Children’s Heaith In- 
surance Program (SCHIP) Payment Error Rate 
Measurement. 

Medicare Program; Hospice Wage Index for Fiscal 
Year 2007. 

Medicare Program; Prohibition of Midyear Benefit 
Enhancements for Medicare Advantage Organi- 
zations Offering Plans in Calendar Year 2007 
and Subsequent Calendar Years. 

Physician-Hospital Collaboration Demonstration. 

Medicare Program; Medicare Part B Monthly Actu- 
arial Rates, Premium Rates, and Annual De- 
ductible for Calendar Year 2007. . 

Medicare Program;. Solicitation for Proposals To 
Participate in the Medicare Hospital Gainsharing 
Demonstration Program Under Section 5007 of 
the Deficit Reduction Act. 

Medicare Program; Inpatient Hospital Deductible 
and Hospital and Extended Care Services Coin- 
surance Amounts for Calendar Year 2007. 

Medicare Program; Part A Premium for Calendar 
Year 2007 for the Uninsured Ages and for Cer- 
tain Disabled Individuals Who Have Exhausted 
Other Entitlement. 

Medicare Program; Meeting of the Advisory Panel 
on Medicare Education, October 17, 2006. 

Medicare Program; Medicare Part B Monthly Actu- 
arial Rates, Premium Rates, and Annual De- 
ductible for Calendar Year 2007; Correction. 

Medicare Program; Limitation on Recoupment of 

. Provider and Supplier Overpayments. 

Medicare Program; Rural Health Clinics: Amend- 
ments to Participation Requirements and Pay- 
ment Provisions; and Establishment of a Quality 
Assessment and Performance Improvement 
Program; Suspension of Effectiveness. 

Medicare and Medicaid Programs; Fire Safety Re- 
quirements for Certain Health Care Facilities; 
Amendment. 

Medicare and Medicaid Programs; Quarterly List- 
ing of Program Issuances—April Through June 
2006 


Medicare Program; Emergency Medical Treatment 


and Labor Act (EMTALA) Technical Advisory 
Group (TAG) Meeting—November 2-3, 2006. 
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August 25, 2006 | | CMS=SOSO-N 
August 28, 2006 ...........| 51050 | 431 and 457 | CMS-6026IFC2 ........... 
September 18,2006 54665 | | CMS-8030-N 
September 18, 2006 .... | 54664 | | 
September 18, 2006 .... | 54662 | | 
September 18, 2006 .... | 54661 | | CMS-B028-N 
September 22,2006 .... SS4B1 | | 
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September 22,2006 ....|  55404.| 405. | CMS~6025-P | 
September 22, 2006 .... 55341 | 405 and 491 | CMS—1910AFC | 
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ADDENDUM IV—REGULATION DOCUMENTS PUBLISHED IN THE FEDERAL REGISTER—Continued 


[July through September 2006] 


Publication date 


CFR parts affected 


Title of regulation 


September 29, 2006 .... 


September 29, 2006 .... 


September 29, 2006 .... 


412, 414, and 424 


Medicare Program; Prospective Payment System 


and Consolidated Billing for Skilled Nursing Fa- 


cilities; Corrections. 

Medicare Program; Criteria and Standards for 
Evaluating Intermediary and Carrier Perform- 
ance During Fiscal Year 2007. 

Medicare Program; Inpatient Rehabilitation Facility 
Prospective Payment System for Federal Fiscal 
Year 2007; Certain Provisions Concerning Com- 
petitive. Acquisition for Durable Medical Equip- 
ment, Prosthetics, Orthotics, and Supplies 
(DMEPOS); Accreditation of DMEPOS Sup- 
pliers; Correction. 


Addendum V—National Coverage 
Determinations [July Through 
September 2006] 

A national coverage determination 
(NCD) is a determination by the 
Secretary with respect to whether or not 
a particular item or service is covered 
nationally under Title XVIII of the 
Social Security Act, but does not 
include a determination of what code, if 
any, is assigned to a particular item or 


service covered under this title, or 
determination with respect to the 
amount of payment made for a 
particular item or service so covered. 
We include below all of the NCDs that 
were issued during the quarter covered 
by this notice. The entries below 
include information concerning 


completed decisions as well as sections 


on program and decision memoranda, 


or, in some cases, explain why it was 
not appropriate to issue an NCD. We 
identify completed decisions by the 
section of the NCDM in which the 
decision appears, the title, the date the 
publication was issued, and the 
effective date of the decision. - 
Information on completed decisions as 
well as pending decisions has also been 
posted on the CMS Web site at http:// 


which also announce pending decisions cms.hhs.gov/coverage. 


NATIONAL COVERAGE DETERMINATIONS 


[July Through September 2006] 


Title 


NCDM section 


Changes to the Lab NCD Edit Software for Octo- 


ber 2006. 


190.12, 190.14—190.18, 190.20, 190.22-190.34 


Addendum VI—FDA-Approved 
Category B IDEs [July Through 
September 2006] 


Under the Food, Drug, and Cosmetic 
Act (21 U.S.C. 360c) devices fall into 
one of three classes. To assist CMS 
under this categorization process, the 
FDA assigns one of two categories to 
each FDA-approved IDE. Category A 
refers to experimental IDEs, and 
Category B refers to non-experimental 
IDEs. To obtain more information about 
the classes or categories, please refer to 
the Federal Register notice published 
on April 21, 1997 (62 FR 19328). 

The following list includes all 
Category B IDEs approved by FDA 
during the third quarter, July through 
September 2006. 


IDE Category 


G060151 
G060154 
G060156 
G060163 
G060164 
G060165 
G060166 
G060170 
G060171 
G060172 
G060173 


Addendum VII—Approval Numbers 
Collections of Information 


Below we list all approval numbers 
for collections of information in the 
referenced sections of CMS regulations 
in Title 42; Title 45, Subchapter C; and 
Title 20 of the Code of Federal 
Regulations, which have been approved 
by the Office of Management and 
Budget: 
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No. 
57447 | | CMS-1540-CN .............. 
Effective 
R1050CP 09/07/06 10/01/06 
IDE Category IDE Category . 
8B 
B 
8 
5 
8 
GO60136 B 
4 
B 
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OMB Control Numbers: Approved 
CFR Sections in Title 42, Title 45, and 
Title 20 (Note: Sections in Title 45 are 


preceded by ‘45 CFR,” and sections in 
Title 20 are preceded by “20 CFR’’) 


Approved CFR sections 


Part 424, Subpart C. 

413.20, 413.24, 413.106. 

424.103. 

406.28, 407.27. 

486.100-—486.110. 

405.807. 

405.821. 

407.40. 

413.20, 413.24. 

408.6, 408.202. 

410.40; 424.124. 

405.711. 

405.2133. 

413.20, 413.24. 

431.151, 435.151, 435.1009, 440.220, 440.250, 442.1, 442.10-442.16, 
442.30, 442.40, 442.42, 442.100-442.119, 483.400-483.480, 488.332, 
488.400, 498.3-498.5. 

485.701-485.729. 

491.1-491.11. 

406.7, 406.13. 

420.200-420.206, 455.100-—455. 106. 

430.30. 

413.20, 413.24. 

413.20, 413.24. 

431.800—431.865. 

431.800—431.865. 

493.1-493.2001. 

405.2470. 

430.10-430.20, 440.167. 

413.17, 413.20. 

411.25, 489.2, 489.20. 

413.20, 413.24. 

416.44, 418.100, 482.41, 483.270, 483.470. 

407.10, 407.11. 

406.7. 

416.1-416.150. 

485.56, 485.58, 485.60, 485.64, 485.66. 

412.116, 412.632, 413.64, 413.350, 484.245. 

405.376. 

440.180, 441.300-441.305. 

485.701-485.729. 

424.5. 

447.31. 

413.170, 413.184. 

413.20, 413.24, 415.60. 

418.22, 418.24, 418.28, 418.56, 418.58, 418.70, 418.74, 418.83, 418.96, 
418.100. 

489.11, 489.20. 

482.12, 482.13, 482.21, 482.22, 482.27, 482.30, 482.41, 482.43, 482.45, 
482.53, 482.56, 482.57, 482.60, 482.61, 482.62, 482.66, 485.618, 485.631. 

491.9, 491.10. 

486.104, 486.106, 486.110. 


412.40-412.52. 
484.10, 484.12, 484.14, 484.16, 484.18, 484.36, 484.48, 484.52. 
414.330. 

442.30, 488.26. 

442.30, 488.26. 

405.2100-405.2171. 
488.18, 488.26, 488.28. 
480.104, 480.105, 480.116, 480.134. 
447.53. 
478.18, 478.34, 478.36, 478.42. 

1004.40, 1004.50, 1004.60, 1004.70. 

412.44, 412.46, 431.630, 476.71, 476.74, 476.78. 

405.2133. 


OMB No. | Pe 
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OMB No. 


Approved CFR sections 


0938-0502 
0938-0512 
0938-0526 
0938-0534 
0938-0544 


0938-0703 
0938-0714 
0938-0717 
0938-0721 
0938-0723 
0938-0730 


0938-0732 
0938-0734 
0938-0739 
0938-0749 
0938-0753 
0938-0754 
0938-0758 
0938-0760 
0938-0761 
0938-0763 


0938-0770 
0938-0778 
0938-0779 
0938-0781 
0938-0786 
0938-0790 
0938-0792 
0938-0796 
0938-0798 
0938-0802 
0938-0818 
0938-0829 


405.2133, 45 CFR 5, 5b; 20 CFR Parts 401, 422E. 

440.180, 441.300-441.310. 

424.20. 

412.105. 

413.20, 413.24, 413.106. 

431.17, 431.306, 435.910, 435.920, 435.940-435.960. 

417.126, 422.502, 422.516. 

417.143, 422.6. 

412.92. 

424.123. 

406.15. 

433.138. 

486.304, 486.306, 486.307. 

475.102, 475.103, 475.104, 475.105, 475.106. 

410.38, 424.5. 

493.1-493.2001. 

411.32. 

411.20-411.206. 

411.404, 411.406, 411.408. 

412.256. 

447.534. 

493.1-493.2001. 

493.1-493.2001. 

405.371, 405.378, 413.20. 

417.436, 417.801, 422.128, 430.12, 431.20, 431.107, 483.10, 484.10, 
489.102. 

493.801, 493.803, 493.1232, 493.1233, 493.1234, 493.1235, 493.1236, 
493.1239, 493.1241, 493.1242, 493.1249, 493.1251, 493,1252, 493.1253, 
493.1254, 493.1255, 493.1256, 493.1261, 493.1262, 493.1263, 493.1269, 
493.1273, 493.1274, 493.1278, 493.1283, 493.1289, 493.1291, 493.1299. 

433.68, 433.74, 447.272. 

493.1771, 493.1773, 493.1777. 

405.2110, 405.2112. 

405.2110, 405.2112. 

482.12, 488.18, 489.20, 489.24. 

493.551-493.557. 

486.301-486.325. 

412.106. 

466.78, 489.20, 489.27. 

422.152. 

45 CFR 146.111, 146.115, 146.117, 146.150, 146.152, 146.160, 146.180. 

45 CFR 148.120, 148.122, 148.124, 148.126, 148.128. 

411.370-411.389. 

424.57. 

410.33. 

421.300-421.316. 

405.410, 405.430, 405.435, 405.440, 405.445, 405.455, 410.61, 415.110, 
424.24. 

417.126, 417.470. 

45 CFR 5b. 

413.337, 413.343, 424.32, 483.20. 

424.57. 

422.000-422.700. 

441.151, 441.152. 

413.20, 413.24. 

484.55, 484.205, 484.245, 484.250. 

484.11, 484.20. 

422.250, 422.252, 422.254, 422.256, 422.258, 422.262, 422.264, 422.266, 
422.270, 422.300, 422.304, 422.306, 422.308, 422.310, 422.312, 422.314, 
422.316, 422.318, 422.320, 422.322, 422.324, 423.251, 423.258, 423.265, 
423.272, 423.286, 423.293, 423.301, 423.308, 423.315, 423.322, 423.329, 
423.336, 423.343, 423.346, 423.350. 

410.2. 

422.111, 422.564. 

417.126, 417.470, 422.64, 422.210. 

411.404, 484.10. 

460.12—460.210. 

491.8, 491.11. 

422.64, 

413.24, 413.65, 419.42. 

419.43. 

410.-141-410.146, 414.63. 


a 
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Approved CFR sections 


Parts 489 and 491. 

483.350-483.376. 

431.636, 457.50, 457.60, 457.70, 457.340, 457.350, 457.431, 457.440, 
457.525, 457.560, 457.570, 457.740, 457.750, 457.810, 457. 940, 457.945, 
457.965, 457.985, 457.1005, 457.1015, 457.1180. 

412.23, 412.604, 412.606, 412.608, 412.610, 412.614, 412.618, 412.626, 
413.64. 

411.352-411.361. 

Part 419. 

Part 419. 

45 CFR Part 162. 

413.337, 483.20. 

422.152. 

45 CFR Parts 160 and 162. 

Part 422 Subparts F and G. 

45 CFR 148.316, 148.318, 148.320. 

412.22, 412.533. 

412.230, 412.304, 413.65. 

422.620, 422.624, 422.626. 

426.400, 426.500. 

421.120, 421.122. 

483.16. 

438.6, 438.8, 438.10, 438.12, 438.50, 438.56, 438.102, 438.114, 438.202, 
438.206, 438.207, 438.240, 438.242, 438.402, 438.404, 438.406, 438.408, 
438.410, 438.414, 438.416, 438.604, 438.710, 438.722, 438.724, 438.810. 

414.804. 

45 CFR 142.408, 162.408, and 162.406. 

438.50. 

422 Subparts F and K. 

423. 

405.502. 

422.250, 422.252, 422.254, 422.256, 422.258, 422.262, 422.264, 422.266, 
422.270, 422.300, 422.304, 422.306, 422.308, 422.310, 422.312, 422.314, 
422.316, 422.318, 422.320, 422.322, 422.324, 423.251, 423.258, 423.265, 
423.272, 423.279, 423.286, 423.293, 423.301, 423.308; 423.315, 423.322, 

423.329, 423.336, 423.343, 423.346, 423.350. 

405.910. 

423.48. 

405.1200 and 405.1202. 

414.906, 414.908, 414.910, 414.914, 414.916. 

Part 423 Subpart R. 

403.460, 411.47. 

423.562(a). 

423.568. 

Part 423 Subpart R. 

423.464. 

422.310, 423.301, 423.322, 423.875, 423.888. 

423.56. 

423.505, 423.514. 


Addendum VIIi—Medicare-Approved 
Carotid Stent Facilities [July Through 
September 2006] 


On March 17, 2005, we issued our 
decision memorandum on carotid artery 
stenting. We determined that carotid 
artery stenting with embolic protection 
is reasonable and necessary only if 
performed in facilities that have been 
determined to be competent in 


coverage for carotid artery stenting for 
high risk patients. 


Approved Carotid Artery Stenting 

Facilities—July, August, and September 

2006 

Effective Date 7/6/06 

Mercy Medical Center Redding, 2175 
Rosaline Avenue, P.O. Box 496009, 


Redding, CA 96049-6009, Medicare 
Provider #050280 


Effective Date 7/13/06 


Saint Peter’s University Hospital, 254 
Easton Avenue, PO Box 591, New 
Brunswick, NJ 08903-0591, Medicare 
Provider #310070 


Effective Date 7/26/06 


Sentara CarePlex Hospital, 3000 
Coliseum Drive, Hampton, VA 23666, 
Medicare Provider #490093 

St. Elizabeth’s Hospital, 211 South 


performing the evaluation, procedure, 
and follow-up necessary to ensure 
optimal patient outcomes. We have 
created a list of minimum standards for 
facilities modeled in part on 
professional society statements on 
competency. All facilities must at least 
meet our standards in order to receive 


Saint Anthony Memorial, 301 W. Homer 
Street, Michigan City, IN 46360, 
Medicare Provider #150015 


Sentara Virginia Beach General 
Hospital, 1060 First Colonial Road, 
Virginia Beach, VA 23454, Medicare 
Provider #490057 


Third Street, Belleville, IL 62220, 
Medicare Provider #140187 


Effective Date 7/31/06 


Franciscan Health System, d.b.a. St. 
Joseph Medical Center, 1717 South J 
Street, P.O. Box 2197, Tacoma, WA 
98401-2197, Medicare Provider 
#500108 
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Long Island Jewish Medicat-Genter, 
270-05 76th Avenue, New Hyde Park, 
NY 11040, Medicare Provider 
#330195 

Saint Vincent Health Center, 232 West _ 
25 Street, Erie, PA 16544, Modionre 3 
Provider #390009 ; 


Effective Date 8/3/06 


Ball Memorial Hospital, Inc., 2401 West 
University Avenue, Muncie, IN 
47303, Medicare Provider #150089 

Community Medical Center, 2827 Fort 
Missoula Road, Missoula, MT 59804, 
Medicare Provider #270023 

South Central Regional Medical Center, 
1220 Jefferson Street, Laurel, MS 

39440, Medicare Provider # 250058 
University Medical Center of Southern 

Nevada, 1800 West Charleston 

Boulevard, Las Vegas, NV 89102, 

Medicare Provider #290007 


Effective Date 8/7/06 


Gundersen Lutheran Medical Center, 
1900 South Avenue, La Crosse, WI 
54601, Medicare Provider #520087 

Jackson Memorial Hospital, 1611 NW 12 
Avenue, Miami, FL 33136, Medicare 
Provider #100022 

Mercy Hospital Anderson, 7500 State 
Road, Cincinnati, OH 45255, 
Medicare Provider #360001 


Effective Date 8/10/06 


Lakewood Ranch Medical Center, 8330 
Lakewood Ranch Boulevard, 
Bradenton, FL 34202, Medicare 
Provider #100299 


Effective Date 8/11/06 


Alaska Regional Hospital, 2801 DeBarr 
Road, Anchorage, AK 99508, 
Medicare Provider #020017 

Saint Anne’s Hospital, 795 Middle 
Street, Fall River, MA 02721, 
Medicare Provider #220020 


Effective Date 8/16/06 


Little Company of Mary Hospital, 4101 
Torrance Blvd, Torrance, CA 90503, 
Medicare Provider #050353 

Peninsula Regional Medical Center, 100 
East Carroll Street, Salisbury, MD 
21801, Medicare Provider #210019 

Valley Baptist Medical Center- 
Brownsville, P.O. Box 3590, 1040 
West Jefferson, Brownsville, TX 
78520, Medicare Provider #450028 


Effective Date 8/18/06 


Memorial Hermann-Memorial City, 921 
Gessner, Houston, TX 77024, 
Medicare Provider #450610 

Tacoma General Hospital MultiCare 
Health System, 315 Martin Luther 
King Jr. Way, P.O. Box 5299, Tacoma, 


WA 98145-0299, Medicare Provider 
#500129 


Effective Date 8/22/06 


East Jefferson General Hospital, 4200 


Houma Blvd., Metairie, LA 70006, 
Medicare Provider #191014 

Harrison Medical Center, 2520 Cherry 
Avenue, Bremerton, WA 98310, 
Medicare Provider #500039 

Penobscot Bay Medical Center, 6 Glen 
Cover Drive, Rockport, ME 04856— 
4240, Medicare Provider #200063 

Richardson Regional Medical Center, 
401 West Campbell Road, Richardson, 
TX 75080-3416, Medicare Provider 
#450537 


Effective Date 8/28/06 


St. Francis Hospital and Health 
Centers—Indianapolis, 8111 South 
Emerson Avenue, Indianapolis, IN 
46237, Medicare Provider #150162 


Effective Date 9/1/06 


Summit Medical Center, 5655 Frist 
Boulevard, Hermitage, TN 37076, 
Medicare Provider #440150 


Effective Date 9/6/06 


Heartland Memorial Hospital, 701 
Superior Avenue, Munster, IN 46321, 
Medicare Provider #150147 

Mercy Hospital of Buffalo, 565 Abbott 
Road, Buffalo, NY 14220, Medicare 

. Provider #330279 i 

Mercy Memorial Health Center, 1011 
Fourteenth Ave., NW., Ardmore, OK 
73401, Medicare Provider #370047 

Southwest General Health Center, 18697 
Bagley Road, Middleburgh Heights, 
OH 44130-3497, Medicare Provider 
#360155 

Summerlin Hospital Medical Center, 
657 Town Center Drive, Las Vegas, 
NV 89144, Medicare Provider 
#290041 


Effective Date 9/19/06 


Hutchinson Hospital Corporation, 1701 
East 23rd Avenue, Hutchinson, KS 
67501, Medicare Provider #170020 

Nebraska Methodist Hospital, 8303 
Dodge Street, Omaha, NE 68114, 
Medicare Provider #280040 


Effective Date 9/22/06 


Fisher-Titus Medical Center, 272 
Benedict Avenue, Norwalk, OH 
44857, Medicare Provider #360065 

Louisiana State University Health 
Sciences Center—Shreveport, 1501 
Kings Highway, P.O. Box 33932, 
Shreveport, LA 71130-3932, Medicare 
Provider #190098 


Effective Date 9/25/06 


Pocono Medical Center, ESSA Heart and 
Vascular Institute, 206 East Brown 
Street, East Stroudsburg, PA 18301, 
Medicare Provider #390201 


Effective Date 9/28/06 : 


Beth Israel Medical Center, Milton and 
Carroll Petrie Division, First Avenue 
at 16th Street, New York, NY 10003, 
Medicare Provider #330169 

Holy Redeemer Hospital and Medical 
Center, 1648 Huntingdon Pike, 
Meadowbrook, PA 19046, Medicare 
Provider #390097 

Scottsdale Healthcare Osborn, 7400 E. 
Osborn Road, Scottsdale, AZ 85251, 
Medicare Provider #030038 

Scottsdale Healthcare Shea, 9003 E. 
Shea Blvd, Scottsdale, AZ 85260, 
Medicare Provider #030087 


Addendum IX—American College of 
Cardiology’s National Cardiovascular 
Data Registry Sites [July Through 
September 2006] 


In order to obtain reimbursement, 
Medicare national coverage policy 
requires that providers implanting ICDs 
for primary prevention clinical 
indications (that is, patients without a 
history of cardiac arrest or spontaneous 
arrhythmia) report data on each primary 
prevention ICD procedure. This policy 
became effective January 27, 2005. 
Details of the clinical indications that 
are covered by Medicare and their 
respective data reporting requirements 
are available in the Medicare National 
Coverage Determination (NCD) Manual, 
which is on the Centers for Medicare & 
Medicaid Services (CMS) Web site at 
http://www.cms.hhs.gov/Manuals/IOM/ 
itemdetail.asp?filterType=none&filter 
ByDID=99&sortByDID=1 &sort 
Order=ascending&itemID=CMS014961. 

A provider can use either of two 
mechanisms to satisfy the data reporting 
requirement. Patients may be enrolled 
either in an Investigational Device 
Exemption trial studying ICDs as 
identified by the FDA or in the 
American College of Cardiology’s 
Nationai Cardiovascular Data Registry 


(ACC-NCDR) ICD registry. Therefore, in 


order for a beneficiary to receive a j 
Medicare-covered ICD implantation for 
primary prevention, the beneficiary 
must receive the scan in a facility that 
participates in the ACC-NCDR ICD 
registry. 

We maintain a list of facilities that 
have been enrolled in this registry. 
Addendum IX includes the facilities 
that have been designated in the quarter 
covered by this notice. 
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Advance Cath Imaging LP 
Adventist Medical Center 
Advocate Christ Medical Center 
Advocate Good Shepherd Hospital 
Advocate Illinois Masonic Medical Center 
Advocate Lutheran General Hospital 
Advocate South Suburban Hospital 


Albert Einstein Medical Center 

Alegent Health Bergan Mercy Medical Center 
Alegent Health immanuel Medical Center 
Alexian Brothers Medical Center 


Alta Bates Medical Center 
Alta Bates Summit Medical Center 


Aventura Hospital & Medical Center 
Avera Heart Hospital of South Dakota 
Avera Sacred Heart Hospital 
Bakersfield Heart Hospital 
Bail Memorial Hospital 
Banner Baywood Heart Hospital 
Banner Desert Medical Center 


Baptist Health Medical Center 
Baptist Health Medical Center 


Baptist Medical Center Montclair 
Baptist Memorial Hospital 
Baptist Memorial Hospital Golden Triangle ... 
Baptist Memorial Hospital North Mississippi es 


2000 FM 51 
10123 SE Market St 

4440 W 95th St #127NOB 
450 W Hwy 22 
836 W Wellington Ave 
1775 Dempster St 
17800 S Kedzie Ave 
302 University Pkwy 
525 E Market St 

400 Wabash Ave .... 
2801 Debarr Rd 

43 New Scotland Ave 
5501 Old York Rd 
7500 Mercy Rd 
6901 N 72nd St Ste 3000 N 
800 Biesterfield Rd 

3801 Spring St 
320 E North Ave 
1825 Logan Ave 
515 N Adams Ave 
1501 W Chishoim St 
2450 Ashby Ave 
2450 Ashby Ave 

1 Memorial Dr 


6655 Alvarado Rd 

1111 W La Paima Ave 

800 Fant St .. 

2001 Medical Pkwy 

1818 N Meade St/MOB-S/2nd 
Floor. 

1930 E Thomas Rd 

1701 S Shackelford Rd 

800 W Randol Mill Rd 

1414 Kuhl Ave 

600 Roe Ave 

425 Pine Ridge Bivd 

1199 Prince Ave 

303 Parkway Dr NE 

2500 English Creek Ave 

620 E Monroe St 

2600 Sixth St SW 


20900 Biscayne Bivd 
4500 West 69th St 
501 Summit St 
3001 Sillect Ave 
2401 University Ave 
6750 E Baywood Ave 
1400 S Dobson Rd 


5555 W Thunderbird Rd 
3333 Springhill Dr 


215 E Quincy St Ste 200 
1000 W Moreno St 


4000 Kresge Way 
137 Blount Ave 
8900 N Kendall Dr 
10820 Parkside Dr 
111 Dallas St 


Southaven 


Minneapolis 


Abilene 


Abington 


Decatur 


Portland 


Oak Lawn 


Barrington 


Chicago 


Park Ridge 


Hazel Crest 
Aiken 


Akron 


Akron 


Anchorage 


Albany 


Philadelphia 


Omaha 


Omaha 


Elk Grove Village 


Grand Forks 


San Diego 


Anaheim 


Anderson 


Annapolis 


Appleton 


Phoenix 


Little Rock 
Arlington 


Orlando 


Elmira 


Wausau 


Athens 


Atlanta 


Egg Harbour Twp 


Mexico 
Canton 


Green Bay 


Milwaukee 


Aventura 


Sioux Falls 


Yankton . 


Bakersfield 


Muncie 


Mesa . 


Mesa 


Phoenix 


Glendale 


N Little Rock 


Little Rock 


San Antonio 
Pensacola 


Nashville 
Louisville 


Knoxville 


Miami 


Knoxville 


San Antonio 


Montgomery 


Jacksonville 


Birmingham 


Memphis 


Columbus 


Oxford 


Beazer 


77222 
are zp 
Abington Memorial Hospital | 1200 York Rd... | PA 19446 
Alpena Regional Medicai Center ................... 49707 
Altru Health System... | 1200 S Columbia Re ................... | NDB 58206-6002 
Alvarado Hospital Medical Center/SDRI ........ 92124 
Aspirus Wausau Hospital 54401 
Aurora Bay Care Medical Center ................... | 2845 Greenbrier Rd .................... | 54308 
Aurora Sinai Medical Center .......................... | 2900 W Oklahoma Ave ............... | MBB ww | 53215 
Banner Good Samaritan Medical Center ....... | 1111 E McDowell Rad .................. | MMM | AZ 85006-2612 ; | 
Baptist Hospital of East Tennessee ............... shes 37920 | 
Baptist Medical Center | 2105 E South Bivd | 36116 
Baptist Medical Center | 800 Prudential Dr | 32207 
6019 Wainut Grove Re ............... | TE... 38120 
2520-5th St N PO Box 1307 ....... | ww 39703 
| 
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Facility name 


Address 


City 


Baptist St Anthony’s Health Systems 
Barberton Citizens Hospital 
Barnes Jewish Hospital/Washington Univer- 


sity. 

Barstow Community 

Bartow Regional Medical Center 

Bassett Healthcare (Mary Imogene Bassett 
Hospital). 

Baton Rouge General Medical Center 

Battle Creek Health System 

Baxter Regional Medical Center 

Bay Medical Center 

Bay Regional Medical Center 

Bayfront Medical Center 

Bayhealth Medical Center (KGH) 

Baylor All Saints Medical Center 

Baylor Jack & Jane Hamilton Heart & Vas- 
cular Hospital. 

Baylor Medical Center at Garland 

Baylor Medica! Center at Irving 

Baylor Regional Medical Center at Grapevine 

Baylor Regional Medical Center of Plano 

Baylor University Medical Center 

Bayshore Medical Center 

Baystate Medical Center 

Bellevue Hospital Center 

Bellin Memorial Hospital 

Benefis Healthcare 

Bert Fish Medical Center 

Beth Israel Deaconess Medical Center 

Bethesda Memorial Hospital 

Bethesda North Hospitals 

Beverly Hospital 

Billings Clinic 

Binghamton General Hospital-United Hea 
Services Hospital Inc. 

Blake Medical Center 

Blanchard Valley Regional Health Center 

Blessing Hospital .. 

Bloomington Hospital 

Biue Ridge HealthCare 

Boca Raton Community Hospital 

Bon Secours—St Mary’s Hospital 

Bon Secours DePaul Medical Center 

Bon Secours Maryview Medical Center 

Bon Secours-Memorial Regional Medical 
Center. 

Borgess Medical Center 

Boston Medical Center 

Boswell Memorial Hospital 

Botsford General Hospital 

Boulder Community Hospital 

Braddock Campus . 

Brandon Regional Hospital 

Brandywine Hospital 

Bridgeport Hospital 

Brigham & Women’s Hospital 

Bromenn Hospital 

Bronson Methodist Hospital 

Brookdale Hospital & Medical Center 

Brooklyn Hospital Center 

Brooksville Regional Hospital 

Brookwood Medical Center 

Brotman Medical Center 

Broward General Medical Center 

Bryan LGH Medical Center 

Bryn Mawr Hospital 

Buffalo General Hospital 

Cabell Huntington Hospital 

California Pacific Medical Center 

Camden-Clark Memorial Hospital 

Candler Hospital, Inc 

Cape Canaveral Hospital 

Cape Cod Hospital 


1600 Wallace Bivd 
155 5th St NE ........ 
600 S Taylor Ave MS 90-59-315 


462 ist Ave 


744 S Webster Ave 
1101-26th StS 


401 Palmetto St 
185 Pilgrim Rd 
2815 S Seacrest Bivd 
375 Dixmyth Ave 

85 Herrick St 


2800 10th Ave N 


Broadway at 11th St 
601 W 2nd St 


2201 S Sterling St 


5801 Bremo Rd 
150 Kingsley Ln 


3636 High St 
8260 Atlee Rd 


1521 Gull Rd 


1 Boston Medical PI 

10401 W Thunderbird Bivd 
28050 Grand River Ave 
1100 Balsam Ave 

900 Seton Dr 
119 Oakfield Dr 
201 Reeceville Rd 
267 Grant St 
75 Francis St 
PO Box 2850 
601 John St 
1 Brookdale Plaza 

121 Dekalb Ave 

17240 Cortez Bivd 

2010 Brookwood Medical Center 
3828 Delmas Terr 

1600 S Andrews Ave 

1600 S 48th St 
100 Lancaster Ave 
100 High St 
1340 Hal Greer Bivd 

2330 Clay St Rm 103 

800 Garfield Ave 

5353 Reynolds St 

701 W Cocoa Beach Cswy 
8 Park St 


St Petersburg 
Dover 


Great Falls 


New Smyrna Beach 
Boston 


Boynton Beach. 


Cincinnati 


Beverly 


Billings 


Binghamton 


Bradenton 


Findlay 
Quincy 


Bloomington 


Morganton 


Boca Raton 


Richmond 


Norfolk 


Portsmouth 


Mechanicsville 


Kalamazoo 


Boston 


Sun City 


Farmington Hills 
Boulder 


Cumberland 


Brandon 


Coatesville 


Bridgeport 


Boston 


Bloomington 


Kalamazoo 


Brooklyn 


Brooklyn 
Brooksville 


77223 

300 North Ave | Battle Creek | Ml 49016 

615 N Bonita Ave ....................... | Panama City oe | PL 32401 ‘ 

1901 N MacArthur Blvd | 75061 

4700 Alliance BiVd | PHAMO 75093 : 

3500 Gaston Ave | DAMAS 75246 

4000 Spencer Hwy | PASADOMA 77504 : 

759 Chestnut St S—4553 .............. | Springfield 01199 
13903 

6610 

35209 
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Facility name 


Address 


City 


Zip 


Cape Fear Valley Health System 


Caritas Norwood haar 

Caritas St Elizabeth’s Medical Center 

Carle Foundation Hospital 

Carolina Pines Regional Medicai Center 

Carolinas Hospital System 

Carolinas Medical Center 

Carolinas Medical Center-Mercy 

Carondelet Heart Institute at St Joseph Hos- 
pital Center. 

Carraway Methodist Medical Center 

Carroll Hospital Center 

Carson Tahoe Regional Medical Center 


Cedars-Sinai Health Systems 
Centennial Medical Center 
Centennial Medical Center 
Centineia Hospital Medical Center 
Central Baptist Hospital 
Central DuPage Hospital 
Central Florida Regional Hospital 
Central Maine Medical Center 


Charleston Area Medical Center 
Charlotte Regional Medical Center 
Chattanooga-Hamilton County Hospital Au- 


Chester River Hospital Center 

Cheyenne Regional Medical Center 

Christ Hospital, The 

Christiana Care Health System 

Christus Hospital-St Mary 

Christus Spohn Hospital Corpus Christi— 
Shoreline. 


Christus St Michael Health System 
Christus St Patrick Hospital 
Christus-Schumpert Highland Hospital 
Christus-St Frances Cabrini Hospital 


Hospital 
Clear Lake Regional Medical Center 
Cleveland Clinic Foundation 
Cleveland Clinic Hospital 
Coliseum Medical Centers 
College Station Medical Center 
Columbia Independence Health Center 
Columbia North Hills Hospital 
Columbia Regional Hospital 
Columbia St Mary’s ames Milwaukee 
Columbia St Mary's Hospital Ozaukee 


ity Hospital 
Community Hospital of the Monterey Penin- 
Sula. 


303 Wagoner Dr 


1125 Madison St PO Box 1128 .. 


2626 Capital Medical Bivd 
PO Box 366528 
PO Box 13367 


800 Washington St 
736 Cambridge St 
611 W Park St 


1304 W Bobo Newsome Hwy 
805 Pamplico Hwy 
PO Box 32861 


2001 Vail Ave 


1000 Carondelet Dr 


1600 Carraway Blvd 

200 Memorial Ave 

775 Fleischmann Way 
300 N Hospital Dr 

100 McGregor St 

8631 W 3rd St Ste 415 E 
12505 Lebanon Rd 

2300 Patterson St 

555 E Hardy St 


1800 Nicholasville Rd Ste 401 .... 


25 N Winfield Rd 
1401 W Seminole Bivd 
300 Main St .... 


1406 6th Ave N 


1850 Chadwick Dr 
100 E Le Fevre Rd 
501 Morris St 


809 E Marion Ave 
975 E 3rd St 


701 E Marshall St 
100 Brown St 


‘Chestertown .. 


214 E 23rd St 


2139 Auburn Ave 

4755 Ogletown-Stanton Rd 
3600 Gates Bivd 

600 Elizabeth St 


2830 Calder St 


2600 St Michael Dr 
524 S Ryan St 


1 St Mary PI . 
3330 Masonic Dr 
502 W Highiand Bivd 
7101 Jahnke Rd 


350 Hospital Dr 

1602 Rock Prairie Rd 

17203 E 23rd St 

4401 Booth Calloway Rd 

1 Hospital Dr 

4425 N Port Washington Rd 
13111 N Port Washington Rd 


2400 17th St 
3401 W Gore Bivd 
3700 Kolbe Rd 


2615 E High St 


901 MacArthur Bivd 
433 W High St 


1500 N Ritter Ave 
PO Box HH 


Fayetteville 
Jefferson City 


Tallahassee 


San Juan 


Roanoke 


Norwood 


Boston 


Urbana .. 


Hartsville 


Florence 
Charlotte 


Charlotte 


Kansas City 


Birmingham ... 


Westminster 


Carson 


Price 
Manchester 


Los Angeles 


Nashville 


Inglewood 


Lexington 
Winfield 


Sandford 
Lewiston 


St Cloud 


Charleston .... 


Punta Gorda 


Chattanooga 


Chesapeake 
Keene 


W Chester 


Cheyenne 
Cincinnati 


Lake Charles 


Shreveport ... 
Alexandria 
Inverness 


College Station 
Independence 


N Richland Hills 
Columbia 


Milwaukee 


Mequon 
Columbus 


Lawton 


Lorain 


Springfield 


Munster 


Bryan 


Indianapolis 


Monterey 


28303-4646 
65102-1128 
32308 
00936-6528 
24033-3367 
02062 
02135 
61801 
29069 
29505 
28232 
28207 
64114 


35234 
21157 
89703 
84501 
03102-3770 
90048 


75035 
37203 


77224 
Cardiovascular Center of Puerto Rico ........... | 
Central Minnesota Heart Center at St Cloud | MM | BBB | MIN 56303 
Central Mississippi Medical Center ................ 39204 
ority. 
Chesapeake General Hospital | 736 Battlefield Blvd ................. 23320 
Citrus Memorial Health System ..................... 34452 
Clarian Health Partners-Methodist Hospital | 1701 N Senate Bivd Rm A1082 .. | Indianapolis ...............ccccccceeeee | IN 46202 
Campus. 
| 1220 Missouri Ave ...................... | J@ffersonville | IN 47130 
Community Hospital & Weliness Center ........ oy 43506 
| 
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Facility name 


Community Hospital South 
Community Medical Center 
Community Medical Center 
Community Medical Center-Clovis 
Community Memorial Hospital 
Community Memorial Hospital 
Concord Hospital 
Condell Medical Center 
Conroe Regional Medical Center 
Conway Regional Medical Center 
Cookeville Regional Medical Center 
Cooley Dickinson Hospital 
Cooper University Hospital 
Coral Gables Hospital 
Coral Springs Medical Center 
Corpus Christi Medical Center: 
Covenant Healthcare 
Covenant Heart Institute 
Cox Medical Center South 


Crittenton Hospital Medical Center 
Crouse Hospital 
Crozer Chester Medical Center 


Deborah Heart & Lung Center 
Decatur General Hospital 
Degraff Memorial Hospital 
Dekalb Regional Medical Center 
Del Sol Medical Center 
Delray Medical Center 
Denton Regional Medical Center 

Denver Health Medical Center ......... 
DePaul Health Center 
Des Peres Hospital 
Desert Regional Medical Center 
Desert Valley Hospital 
Dixie Regional Medical Center 
Doctors Hospital 
Doctors Hospital 
Doctors Hospital 
Doctors Hospitat—Augusta 
Doctors Hospital at Renaissance 
Doctors Hospital of Laredo 
Doctors Hospital of Sarasota 
Doctors Hospital of Stark 
Doctors Medical Center 
Downey Regional Medical 
Doylestown Hospital 
DuBois Regional Medical Center 
Duke Health Raleigh Hospital 
Duke University Hospital 
Dunn Memorial Hospital 
Durham Regional Hospital 
East Alabama Medical Center 

East Georgia Regional Medical Center 
East Jefferson General Hospital 

East Ohio Regional Hospital 
East Texas Medical Center 
Eastern Idaho Regional Medical Center 
Eastern Maine Medical Center 

Easton Hospital (Northampton Hospital Corp) 
Edward Hospital 


1800 Mulberry St 
99 Hwy 37 W 


147 N Brent St 
W180 N8085 Town Hall Rd 
250 Pleasant St 

801 S Milwaukee Ave 

504 Medical Center Bivd 
2302 College Ave 

142 W 5th St 
30 Locust St 
1 Cooper Plaza 
3100 Douglas Rd 
3000 Coral Hills Dr 


1101 W University Dr 
736 Irving Ave 
1 Medical Center Bivd 


1150 N Indian Canyon Dr 
16850 Bear Valley Rd 


400 Austin Ave 
2000 Vale Rd 
11500 Brookshire Ave 
595 W State St 
PO Box 447 


2301 Erwin Rd 
1600 23rd St 
3643 N Roxboro Rd 

2000 Pepperell Pkwy 
1499 Fair Rd 
4200 Houma Bivd 
90 N 4th St 


3100 Channing Way 
489 State St 

250 S 21st St 
120 Spalding Dr #205 


77225 
— 
| 1500 N Ritter Av@ | INGIAMAPONIS | IN 46219-3027 
sessceeeeeseeee | 7101 S Padre Island Dr .............. | Corpus Christi ..........0........2.. | TX 78412 
| 8801 S National Ave ................... | Springfield | MO 65807 
Craven Regional Medical Center ................... | 2000 Neuse Blvd | NOW Berm | NCO 28561 
Creighton University Medical Center .-........... | 601 N 30th St | | NE 68131 
CVPH Medical Center | 75 | PRAMSDUTQN | NY 12901 
Danbury Hospital | 24 Hospital AVG | DAMDULY | OT 06810-6099 
Dayton Heart Hospital | 707 S Edwin C Moses Bivd ........ | | OH 45408 
_ Deaconess Hospital | Straight St... | CINCINMAE | OH 45219 
Deaconess Hospital | 5501 N Portland Ave ................... | Oklahoma City | OK 73112 
Deaconess Hospital | COO Mary St | | IN 47747 
Deaconess Medical Center | BOO W Ave | SPOKANE | WA 99204 
200 Trenton Rd | BROWNS MilIS | No 08015 
445 Tremont | TOMAWANDA | NY 14120 
200 Medical Center Dr ................ | Ft Payme | AL 35968 
2345 Dougherty Ferry Rd ........... | St LOUIS 22. eeeeteeteeeeeeeeee | MO 63122 
1380 E Medical Dr | St G@OrQe® | UT 84790 
S731 Bee Frid. | FL 34233 
3400 Wake Forest Rd | | NCO 27609 
Eisenhower Medical Center | 39000 Bob Hope Dr | PRAMNCNO Mirage | CA 92270 


Federal Register/Vol. 71, No. 246/Friday, December 22, 2006 / Notices 


Facility name ~ Address City 


El Camino Hospital 2500 Grant Rd Mountain View 
Eliza Coffee Memorial Hospital 205 Marengo St Florence 
Elkhart General Hospital 600 East Bivd Elkhart. 
Elliot Hospital 1 Elliot Way Manchester 
Ellis Hospital 1101 Nott St Schenectady 
Elmhurst Memorial Hospital Marquardt Me- | 200 Berteau Ave Elmhurst 
morial Lib. 
EMH Regional Medical Center 630 E River St 
Emory Crawford Long Hospital 550 Peachtree St 
Emory Dunwoody Medical Center .... | 4575-N Shallowford Rd 
Emory Eastside Medical Center 1700 Medical Way 
Emory University Hospital 1364 Clifton Rd NE #C—408 
Encino-Tarzana Regional Medical Center 18321 Clark St 
Englewood Hospital & Medical Center 350 Engle St: 
Enloe Medical Center 1600 Esplanade 
Erie County Medica! Center 462 Grider St 
Evanston Hospital Evanston 
Excela Health Westmoreland Hospital 532 W Pittsburgh St Greensburg 
Exempla Good Samaritan Medical Center .... | 200 Exempla Cir Lafayette 
Exempla Lutheran Medical Center Wheat Ridge 
Exempia St Joseph Hospital 2420 W 26th Ave Bid D Ste 140 | Denver 
Exeter Hospital 10 Buzell Ave Exeter 
Fairfield Cardiac Cath Labs 3000 Mack Rd Ste 200 Fairfield 
Fairfield Medical Center 401 N Ewing St Lancaster 
Fairview General Hospital 18101 Lorain Ave Cleveland 
Fairview Park Hospital ” 200 Industrial Bivd 
Fairview Southdale Hospital 6401 France Ave S 
Fawcett Memorial Hospita! . 21298 Olean Blvd Port Charlotte 
FE Lajam MD PC 140-04 58th Rd Flushing 
FHN Memorial Hospital 1045 W Stephenson St Freeport 
FirstHealth Moore Regional Hospital 155 Memorial Dr Pinehurst 
Flagler Hospital 400 Health Park Bivd St Augustine 
Fletcher Allen Health Care 111 Colchester Ave Burlington 
Fiordia Hospital 220 Winter Park St Orlando .... 
Fiordia Hospital Ormond Memorial 875 Sterthaus Ave Ormond Beach 
Flordia Hospital Zephyrhills 7050 Gall Bivd Zephyrhills 
Florida Hospital Waterman Inc 1000 Waterman Way Tavares 
Florida Medical Center 5000 W Oakland Park Bivd Ft Lauderdale 
Floyd Medical Center 304 Turner McCall Bivd Rome 
Floyd Memorial Hospital 1850 State St New Albany 
Forrest General Hospital 6051 Hwy 49S Hattiesburg 
Forsyth Medical Center 3333 Silas Creek Pkwy Winstcn-Saiem 
Fort Sanders Regional Medical Center 1901 Clinch Ave Knoxville 37916-2307 
Fort Walton Beach Medical Center 1000 Mar Walt Dr Ft Walton Beach E 32547 
Forum Health—Northside Medical Center 500 Gypsy Ln Youngstown 44501-0240 
Fountain Valley Regional Hospital 17100 Euclid St Fountain Valley 92708-4004 
Frankford Hospital Knights Rd & Red Lion Rd Philadelphia 19114 
Frankfort Regional Medical Center 299 Kings Daughter Dr 40601 
Franklin Square Hospital 9000 Franklin Square Dr i 21237 
Freeman Hospital 1102 W 32nd St ms. 64804 
Freeport Health Network 1045 W Stephenson St 61032 
Fremont Area Medical Center 450 E 23rd St 2 68025 
French Hospital Medical Center San Luis Obispo 93401 
Fresno Community Hospital & Medical Cen- Fresno ..... 93710 — 
ter. 
Fresno Heart Hospital : 15 E Audubon Dr Fresno 93720 
_ Froedtert Hospital 9200 W Wisconsin Ave Milwaukee 53226 
Frye Regional Medical Center 420 N Center St Hickory 28601 
Gadsden Regional Medical Center 1007 Goodyear Ave : Gadsden 35903 
Galichia Heart Hospital 2610 N Woodlawn St Wichita 67220 
Garden City Hospital 6245 Inkster Rd Garden City 48135 
Garden Grove Hospital 12601 Garden Grove Bivd Garden Grove 92843 
Gaston Memorial Hospital 2525 Court Dr . Gastonia 28054 
—— Medical Center—Gateway Health | 1771 Madison St Clarksville 37043 
ystem. 
Gateway Regional Medical Center 2100 Madison Ave Granite City 62040 
Geisinger Medical Center 100 N Academy Ave Danville 17822-2160 
Geisinger Wyoming Valley Medical Center ... | 100 N Academy Ave Danville 2 17822-2160 
Genesis Medical Center 1236 East Rusholme St Ste 190 | Davenport 
Genesis Medical Center 801 Illini Dr Silvis 
Genesys Regional Medical Center 1 Genesys Pkwy Grand Blanc 
George Washington University Hospital, The | 900 23rd St NW Washington 
Georgetown University Hospital i Washington 
Gerald Champion Regional Medical Center .. i Alamogordo 


77226 
| 
| 
| 
| 
| 
| 
| 
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Address 


City 


Glenbrook Hospital 


Glendale Adventist Medical Center 


Glens Falls Hospital . 
Glenwood Regional Medical Center 
Good Samaritan Heart Center 

Good Samaritan Hospital 


Good Samaritan Hospital 


Good Samaritan Hospital 


Good Samaritan Hospital 


Good Samaritan Hospital 
Good Samaritan Hospital 


Good Samaritan Hospital 


Good Samaritan Hospital & Health Center .... 


Good Samaritan Hospital Cardiology 
Good Samaritan Hospital of Maryland 


Good Samaritan Regional Medical Center .... 


Good Shepherd Medical Center 
Gov Juan F Luis Hospital & Medical Center 
Graduate Hospital 


Grady Memorial Hospital 
Grand View Hospital 


Grandview Medical Center 


Grant Medical Center 


Gratiot Medical Center 


Great Plains Regional Medical Center 
Greater Baltimore Medical Center 
Greenville Memorial Hospital 
Greenwich Hospital 
Gulf Coast Medical Center 


Gulf Coast Medical Center 


Gundersen Lutheran Medical Center 
Gwinnett Hospital System 
Hackensack University Medical Center 
Hackley Hospital General Fund 
Hahnemann University Hospital 
Halifax Medical Center ... 


Halifax Regional Hospital 


Hamilton Medical Center 


Hamot Medical Center 


Hannibal Regional Hospital 


Harbor Hospital Center 


Hardin Memorial Hospital .. 
Harlingen Medical Center .. 


Harper University Hospital 


Harris County Hospitals 


Harris Methodist Fort Worth 
Harris Methodist HEB 


Harrison Medical Center 
Hartford Hospital 


Harton Regional Medical Center 
Havasu Regional Medical Center 
Hays Medical Center 


Hazard ARH Regional Medical Center 


HealthQuest 
Heart & Lung Clinic 


Heart Center of Indiana 
Heart Hospital of Austin 


Heart Hospital of Lafayette 


Heart Hospital of New Mexico 

Heart Hospital of Northwest Texas, The 
Heart of Florida Regional Medical Center 
Heart of Lancaster Regional Medical Center 
Heartland Regional Medical Center 
Heartland Regional Medical Center 

Helen Ellis Memorial 


Helen Keller Hospital 
Hendrick Medical Center ... 


Hennepin County Medical Center 
Henrico Doctors Hospital 


Henry Ford Hospital 


Henry Mayo Newhall Memorial Hospital 


Henry Medical Center 
Heritage Valley Health System 
Hialeah Hospital 


2100 Pfingsten Rd 
1509 Wilson Terr 
100 Park St 


503 McMillan Rd 
520 S 7th St 


10 E 31st St 


1225 Wilshire Blvd 
2425 Samaritan Dr 
255 Lafayette Ave 
375 Dixmyth Ave 
3815 Highland Ave 
605 N 12th St 


2222 Philadelphia Dr 

1000 Montauk Hwy 

5601 Loch Raven Bivd 
3600 NW Samaritan Dr 
700 E Marshall Ave 

4007 Estate Diamond Ruby 
1800 Lombard St 

561 W Central Ave 

700 Lawn Ave 


405 Grand Ave 


111 S Grant Ave 
300 E Warwick Dr 
PO Box 2339 


6701 N Charles St 
701 Grove Rd 


5 Perryridge Rd 


1400 Hwy 59 
449 W 23rd St 


1910 South Ave 
1000 Medical Center Bivd 
30 Prospect Ave 

1700 Clinton St 

230 N Broad St 

303 N Clyde Morris Bivd 
2204 Wilborn Ave 

1200 Memorial Dr 

201 State St 


Glenview 


Glendale 


Glens Falls 
W Monroe 


Vincennes 


Kearney 


Los Angeles 


San Jose 


Suffern 


Cincinnati ... 
Downers Grove 
Mount Vernon 


Dayton ... 


W Islip 


Baltimore 


Corvallis 


Longview 


Christiansted 


Philadelphia 


Delaware 


Sellersville 


Dayton 


Columbus 
Alma 


Elk City 


Baltimore 


Greenville 


Greenwich 


Wharton 


Panama City 


LaCrosse 


Lawrenceville 


Hackensack 


Muskegon 


Philadelphia 
Daytona Beach 


6000 Hospital Dr 

3001 S Hanover St 
913 N Dixie Ave 

5501 S Expressway 77 
3990 John R St 

1504 Taub Loop 

1301 Pennsylvania Ave 
1600 Hospital Pkwy 
2520 Cherry Ave 

80 Seymour St 

1801 N Jackson St 

PO Box 3030 


2220 Canterbury Dr 
100 Medical Center Dr 


45 Reade PI 
900 E Broadway Box 5510 
8333 Nabb Rd Ste 330 
3801 N Lamar Blvd 

1105 Kaliste Saloom Rd 
504 Elm St NE 


1501 S Coulter St 
40100 Hwy 27 


250 College Ave 

3333 W Deyoung St 
5325 Faraon St 

1395 S Pinellas Ave 
1300 S Montgomery Ave 
1900 Pine St 


701 Park Ave 


1602 Skipwith Dr 

2799 W Grand Bivd 

23845 McBean Pkwy 

1133 Eagles Landing Pkwy 
1000 Dutch Ridge Rd 

651 E 25 St 


Hannibal 


Baltimore 


Bremerton . 
Hartford 


Tullahoma 


Lake Havasu City 
Hays 


Hazard 


Poughkeepsie 
Bismarck 


Indianapolis 


Austin 


Lafayette .... 


Albuquerque 


Amarillo 
Davenport 


Lancaster 


Marion 


St Joseph 


Tarpon Springs 
Sheffield 


Abilene 


Minneapolis 


Richmond 


Detroit 


Valencia 


Stockbridge 
Beaver 


Hialeah 


32114-2732 
24592 
30720 
16550 
63401 
21225 

42701-2599 
78550 
48201 
77030 
76104 
76022 
98310 
06102 . 
37388 

- 86405 
67601 
41701 
12601 
58502 
46290 
78756 
70508 
87102 
79106 
33837 
17604 
62959 

64506-3373 
34689 
35660 
79601 

55415-1829 
23229 
48202 
91355 
30281 
15009 
33013 


77227 
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PO Box HP-5 High Point 27261 
718 Glenview Ave Highland Park 60035 
Prestonsburg 41653 
Mayfield Heights 44124 
Tulsa 74104 
Hilton Head 29925 
Hinsdale 60521 
Newport Beach 92658 
Hollywood 33021 
3600 Washington St Hollywood 33021 
1355 S Hickory St Ste 203 Melbourne : 32901 
Chicago 60629 
4725 N Federal Hwy Ft Lauderdale 33308 
1500 Forest Glen Rd Silver Spring 20910 
503 N 21st St Camp Hill 17011-2204 
5656 Bee Caves Rd M-302 Austin 78746 
PO Box 1227 San Juan 00919 
06511 
3400 Spruce St Rm 9011 E i i 19104 
Gates Bidg. 
710 FM 1960 Rd W 


270 Park Ave 
101 Siviey Rd Huntsville 
1701 E 23rd Ave Hutchinson 
2315 E Main St New Iberia 
1025 Marsh St Mankato . 
Ft Lauderdale 
Vero Beach 
Indianapolis 
indiana 


401 W Greenlawn Ave 
36485 Inland Valley Dr 


Alexandria 
Falls Church 


Des Moines 
Des Moines 
Statesville 
Watseka .. 
irvine 
1725 Pine St Montgomery 
708 W Forrest Ave Jackson 
1611 NW 12th Ave Miami 
3500 Frank Phillips Bivd Bartlesville 
2124 14th St Meridian 
Crystal City 
Pittsburgh 
Council Bluffs 
Jersey City 
Neptune 
200 Abraham Flexner Way Louisville ... 
5631 Glencrest Bivd 
19829 N 27th Ave 
250 E Dunlap Ave i 85020-2871 
47-111 Monroe St i = 92201 
2540 East St 94520 
1601 Ygnacio Valley Rd Wainut Creek 94550 
4940 Eastern Ave Baltimore 21224 
600 N Wolfe St Baltimore 21287 
400 N State of Franklin Rd Johnson City 37604 
Sacramento 95823 
San Diego 92120 
Honolulu 96819 


Buffalo 14210 
Wichita 67226 


77228 
Facility name 
_ Hospital at Westlake Medical Center, The .... | | 

Hospital of St 
Hospital of the University of Pennsylvania .... : 
Howard County General Hospital .................. | 5755 Cedar tn | | MD 21044 
Howard Regionai Health System ................... | 3500 S Lafountain St | KOKOMO | IN 46904-9011 
Howard University Hospital | 2041 Georgia | Washington... | DC 20060 
Huguley Memorial Medical Center ................. | 11801 South Fwy | Pt Worth | TX 76115 
Huntington Hospital | 100 W Califomia Blvd ................. | PASAGOMA | CA 91109 
Indiana Regional Medical Center ................... | 15701 

Inova Fairfax Hospital | 3300 Gallows Rd 22042 
INTEGRIS Baptist Medical Center ................. | 3300 NW Expressway ................. | Oklahoma City ..........cccccccee | OK 73112 
Integris Southwest Medical Center ................ | 4401 S Westem St ...................... | Oklahoma City oo... | OK 73109 
Irvine Regional Hospital & Medical Center .... | 
Jeff Anderson Regional Medical Center ........ | 
Jersey Shore University Medical Center ........ 
John C Lincoin Hospitai—Deer Valley ........... | 
John C Lincoin Hospital—North Mountain ..... | 
John F Kennedy Memorial Hospital ............... 
John Muir Health System—Concord .............. | 
John Muir Health System—Wainut Creek ..... | 

ter. | 
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Kansas University Hospital Authority 
Kapi’olani Medical Center Pali Momi 
Katherine Shaw Bethea Hospital .... 
Kaweah Delta Hospital District 
Kenmore Mercy Hospital 
Kenner Regional Medical Center 
Kennestone Hospital 
Kershaw County Medical Center 
Kettering Medical Center .. 
Kingman Regional Medical Center 
Kings Daughters Medical Center 
Kingwood Medical Center 
Kootenai Medical Center 
Kuakini Medical Center 
Labette County Medical Center 
Lafayette General Medical Center 
LaGrange Memorial Hospital 
Lahey Clinic 
Lake Charles Memorial Hospital 
Lake Cumberland Regional Hospital 
Lake Hospital System .. 
Lake Norman Regional Medical Center 
Lake Regional Health System 
Lakeland Hospital 
Lakeland Regional Medical Center 
Lakeside Hospital . ged 
Lakeview Regional Medical Center 
Lakewood Hospital 
Lakewood Regional Medical Center 
Lancaster Community Hospital 
Lancaster General Hospital 
Lancaster Regional Medical Center 
Landmark Medical Center . 
Lankenau Hospital 
Laredo Medical Center 
Largo Medical Center 
Las Colinas Medical Center 
Las Palmas Medical Center 
Lawrence & Memorial Hospital 
Lawrence Hospital 
LDS Hospital 
Lee Memorial Health System-Cape Coral 
Hospital. 
Lee Memorial Health System-Health Park 
Medical Center. 
Leesburg Regional Medical Center 
Legacy Emanuel Hospital 
Legacy Good Samaritan Hospital 
Lehigh Regional Medical Center 
Lehigh Valley Hospital 
Lehigh Valley Hospital/Muhlenberg 
Lenox Hill Heart & Vascular Institute of New 
York. 
Lewis Gale Medical Center 
Liberty Hospital 
Lima Memorial Hospital 
Lincoln County Medical Center 
Little Company of Mary Hospital 
Little Company of Mary Hospital 
Logan General Hospital, LLC 
Loma Linda University Medical Center 
Long Beach Memorial Medical Center 
Long Island College Hospital 
Long Island Jewish Medical Center 
Longmont United Hospital . 
Longview Regional Medical Center 
Los Robles Hospital & Medical Center 
Louisiana Heart Hospital ... 
Lourdes Hospital 
Lovelace Medical Center 
Lowell General Hospital 
Lower Bucks Hospital 
Lower Keys Medical Center 
LSUHSC-Cath Lab 


3901 Rainbow Bivd 
98-1079 Moanalua Rd 


400 W Mineral King Ave 
515 Abbott Rd 


180 W Esplanade Ave 
677 Church St 


1315 Roberts St 
35235 Southern Bivd 
3269 Stockton Hill Rd 
2201 Lexington Ave 
22999 Hwy 59 N 
2003 Lincoin Way 
347 N Kuakini St 
1920 S U.S. Hwy 59 
1214 Coolidge Ave 
120 N-Oak St 


41 Mall Rd 


1701 Oak Park Bivd 


36000 Euclid Ave 
171 Fairview Rd 
54 Hospital Dr 


1234 Napier Ave 

1324 Lakeland Hills Blvd 
6901 N 72nd St Ste 3300 
95 E Fairway Dr 

14519 Detroit Ave 


555 N Duke St 


250 College Ave 
115 Cass Ave 


100 Lancaster Ave 
1720 Bustamante St 
201 14th St SW 

6800 N MacArthur Bivd 


365 Montauk Ave 
55 Palmer Ave 


8th Ave & C St 


276 Cleveland Ave 
276 Cleveland Ave 


600 E Dixie Ave 

1919 NW Lovejoy St 
1919 NW Lovejoy St 
1500 Lee Bivd 

1200 S Cedar Crest Bivd 


1900 Electric Rd 

2525 Glenn Hendren Dr 
1001 Bellefontaine Ave 
1000 E Cherry St 

2800 W 95th St 

4101 Torrance Bivd 

20 Hospital Dr 

11234 Anderson St 
2801 Atlantic Ave 


339 Hicks St 
270-05 76th Ave 

1950 Mountain View Ave 
PO Box 14000 


215 W Janss Rd 


1530 Lone Oak Rd 
5400 Gibson Blvd SE 
295 Varnum Ave 

501 Bath Rd 


5900 College Rd 
1501 Kings Hwy 


Lake Charles 


Somerset 


Willoughby 


Mooresville 


New London 


Bronxville 


Salt Lake City 


Lehigh Acres 
Allentown .. 


Allentown 
New York 


Evergreen Park 
Torrance 


Logan 


Loma Linda 


Long Beach 


Brooklyn ... 
New Hyde Park 
Longmont 


Longview 


Thousand Oaks 


Albuquerque 
Lowell 


Bristol 


Key West 


Shreveport 


91360-1899 
70445 
42003 
87108 
01854 
19007 
33040 
71130 


_77229 
70505 
44107 
| 43830 N 10th St We | | CA 93534 : 
11201 
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Lubbock Heart Hospital 


Luther Hospital 
Lutheran Hospital of Indiana 
Lynchburg General Hospital 
MacNeal Hospital 


Magnolia Regional Health Center 
Maimonides Medical Center 


Maine Medical Center 


Marquette General Health System 
Marquette General Hospital System 
Marshall University School of Medicine 
Martha Jefferson Hospital 


Mary Black Hospital 
Mary Greeley Medical Center 

Mary Hitchcock Memorial Hospital 
Mary Rutan Hospital 


Mary Washington Hospital 


Marymount Medical Center 


Massachusetts General Hospital 
Maury Regional Hospital 


Mayo Clinic Arizona 
Mayo Clinic-St Mary’s Hospital 

McAlester Regional Health Center 
McAllen Medical Center 


MCG Health Inc 


McKay-Dee Hospital Center 
McKee Medical Center 


McLeod Regional Medical Center 
Meadowcrest Hospital 


Mease Countryside Hospital 


Medicai Center at Bowling Green 
Medical Center East 


Medical Center Hospital 
Medica! Center of Arlington 


Medical Center of Aurora 


Medical Center of Central Georgia 
Medical Center of Lewisville 
Medical Center of McKinney 
Medical Center of Mesquite 
Medical Center of Plano 


Medical Center of South Arkansas 

Medical Center Of Southeast Texas, The 
Medical City Dallas Hospital 

Medical University of South Carolina 
Memorial Health University Medical Center .. 


Memorial Hermann Texas Medical Center .... 


Memorial Hermann the Woodlands Hospital 


Memorial Hospital Miramar 


Memorial Hospital of Martinsville 


4810 N Loop 289 
1221 Whipple St 
7950 W Jefferson Bivd . 
1901 Tate Springs Rd 
3249 S Oak Park Ave 
611 Alcorn Dr 


4802 10th Ave 


22 Bramhail St 


206 2nd StE 


2601 E Roosevelt St 
250 Bon Air Rd 

1000 McKinley Park Dr 
441 N Wabash Ave 
420 W Magnetic St 

580 W College Ave 
1600 Medical Center Dr 


1111 Duff Ave 
1 Medical Center Dr 
205 Palmer Ave 
1001 Sam Perry Bivd 
310 E 9th St 


55 Fruit St 


1224 Trotwood Ave 
5777 E Mayo Bivd 


200 1st St SW 
1 Clark Bass Blvd 

W Expressway 83 
1120 15th St BBR-6524 
4401 Harrison Blvd 
2000 Boise Ave 

401 S Ballenger Hwy 
555 E Chaves St 

2500 Belie Chasse Hwy 
3231 McCullen Booth Rd 
207 Jeffords St MS 142 
335 Glessner Ave 


50 Medical Park E Dr 
500 W 4th St 


1501 S Potomac St 
777 Hemlock St HB 53 
500 W Main St 


4500 Medical Center Dr 

1011 N Galloway Ave 

3901 W 15th St 

700 W Grove St 

2555 Jimmy Johnson Bivd 

7777 Forrest Ln 

165 Ashley Ave PO Box 250915 
4700 Waters Ave 

6411 Fannin St 


6411 Fannin St 
9250 Pinecroft Dr 


2525 Desales Ave 
4500 13th St 


405 W Jackson St 
1901 SW 172 Ave 
320 Hospital Dr 
111 Brewster St 


703 N Flamingo Rd 


1700 Coffee Rd 
2450 S Telshor Bivd 
701 N ist St 


Lubbock 


Eau Claire 


Ft Wayne 


Lynchburg 
Be 


rwyn 
Corinth 


Brooklyn 


Portland 


Bradenton 


Huntington 


Charlottesville 


Stuart ... 


Spartanburg 


Ames 
Lebanon 


Bellefontaine 


Fredericksburg 


Columbia 


Phoenix 


Rochester 
McAlester 


Safety Harbor 
Clearwater 


Mansfield 


Bismarck 


Bowling Green 


Birmingham 


Lewisville 


McKinney 


Mesquite 


Plano . 


El Dorado 


Port Arthur 


Dallas ... 


Charleston 


Savannah 


Houston 


Houston 


Houston 
The Woodlands 


Colorado Springs 


Chattanooga 


Gulfport 


Carbondale 


Miramar 


Martinsville 


Pawtucket 


S Bend 


Pembroke Pines 
Jacksonville 


Modesto 


Las Cruces 


Springfield 


79416 
54703 
46804 
24501-1167 
60402 
38834 


11219 


04102 


37404-1102 
39502 
65902 
33029 
24112 
02860 


46601-1033 
33028 


32216 
95355 
88011 
62781 


77230 
76015 
Memorial Hermann South West ..................... | 7600 Beechnut St | | 77074 
Memorial Hospital Carbondale | 
University. | 
Memorial Hospital of South Bend .................. | 615 N Michigan | MBB | IN 
Memorial Hospital-Jacksonville ...................... | 3625 University Blvd S ................ 
| 
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Memphis Hospital (Germantown Campus) .... 
Memphis Hospital (North Campus) 

Memphis Hospital (South Campus) 

Memphis Hospital (University Campus) 
Menorah Medical Center 
Mercy & Unity Hospital 
Mercy Fitzgerald Hospital 
Mercy General Health Partners 

Mercy Health System of Northwestern Arkan- 


Mercy Hospital & Medical Center 
Mercy Hospital of Buffalo 
Mercy Hospital of Pittsburgh 
Mercy lowa City 
Mercy Medical Center 
Mercy Medical Center 
Mercy Medical Center 
Mercy Medical Center 
Mercy Medical Center 
Mercy Medical Center 
Mercy Medical Center 
Mercy Medical Center—McGlannan Library .. 
Mercy Medical Center—North lowa 
Mercy Regional Medical Center 
MeritCare Hospital 
Meriter Hospital 
Mesa General Hospital 
Mesquite Community Hospital 
Methodist DeBakey Heart Center, The 
Methodist Hospital 
Methodist Hospital .. ; 
Methodist Hospital of Southern California 
Methodist Hospital Southlake Campus 
Methodist Medical Center 
Methodist Medical Center of Illinois 
Methodist Sugarland Hospital 
Metro Health Hospital 
MetroHealth Medical Center 
MetroWest Medical Center 
Miami Valley Hospital" 
Michael Reese Hospital 
Mid America Heart Institute—St Luke’s Hos- 
pital. 
Midiand Memorial Hospital 
Midlands Community Hospital 
Midwest Regional Medical Center 
Milford Regional Medical Center 
Millard Fillmore Hospital 
Mills-Peninsula Hospital 
Mission Hospital Regional Medical Center .... 
Mission Hospitals Inc 
Mission Regional Medical Center 
Mississippi Baptist Medical Center 
Missouri Baptist Medical Center 
Moberly Regional Medical Center 
Mobile Infirmary Medical Center 


Monongalia General Hospital 
Monroe Clinic, The 
Montefiore Medical Center 
Morris Hospital 
Morristown Memorial Hospital 
Morton Plant Hospital 
Morton Plant North Bay Hospital 
Moses Cone Health System 

Mother Frances Hospital 
Mount Auburn Hospital 
Mount Carmel-St Ann’s Hospital 
Mount Carmel East 
Mount Carmel West 


1265 Union Ave 


144 State St 
271 Carew St PO Box 9012 


746 Jefferson Ave 
2525 S Michigan Ave 
565 Abbott Rd 
1400 Locust St 
500 E Market St 
1000 N Village Ave 
1111 6th Ave 
1320 Mercy Dr NW 
1343 N Fountain Bivd 


701 10th St SE 
801 5th St 
301 St Paul PI 


1010 Three Springs Bivd 
801 Broadway N 

202 S Park St 
515 N Mesa Dr 
3500 Rte 30 
6565 Fannin St 
6500 Excelsior Blvd 

7700 Floyd Curl Dr 

300 W Huntington Dr 

8701 Broadway 

280 Fort Sanders Bivd Ste 218 .. 
221 NE Glen Oak Ave 

16655 Southwest Fwy 

1919 Boston St SE 

2500 MetroHealth Dr 

115 Lincoln St 
1 Wyoming St 
2929 S Ellis Ave 
4401 Wornall Rd 


2200 W Iilinois Ave 

6901 N 72nd St Ste 3000 

2825 Parklawn Dr 

14 Prospect St 

3 Gates Cir 

1783 El Camino Real 

27700 Medical Center Rd 

509 Biltmore Ave 

900 S Bryan Rd 

1225 N State St 

3015 N Ballas Rd 

1515 Union Ave 

5 Mobile Infirmary Cir PO Box 
2144. 

1200 JD Anderson Dr 

515 22nd Ave 

111 E 210th St 

150 W High St 

100 Madison Ave 

207 Jeffords St MS 142 


800 E Dawson St 
330 Mount Auburn St 
6150 E Broad St 
6150 E Broad St 
6150 E Broad St 


St Louis Park 
San Antonio 


Arcadia 


Merriilville 


Knoxville 
Peoria 


Sugarland 


Grand Rapids 
Cleveland 


Framingham 


Dayton 


Chicago 


Kansas City 
Midland 


Omaha 


Midwest City 


Milford 


Buffalo 


Burlingame 
Mission Viejo 
Asheville 


Mission 


Jackson 


St Louis 


Clearwater 


New Port Richey 


Tyler 


Cambridge 


Columbus 


Columbus 


Columbus 


92691-6426 
28801-4690 
78572 
39202-2097 
63131-2374 
65270 


10467-2490 
60450 
07962 
33756 
34652 
27401 
75701 
02138 
43213 
42313 
43213 


77231 
5721 W 119th St | Overland Park | KS 66209 
1500 Lansdowne Ave | | PA 19023 
1500 E Sherman Bivd ................. | MUSKEGON | MI 49444 
sas. . 
Mercy Hospital | S Miami Ave | MIAME | FL 33133 
500 S Oakwood Rad | OSMKOSM | WH 54904 
| 1000 4th St SW | M@SON City | IA 50401 
77479 
01702-6327 
14209 
NC 
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Mount Clemens General Hospital 

Mount Sinai Medical Center 

Mount St Mary’s Hospital 

Mountainview Hospital 

Mt Sinai Hospital of Queens, The 

Mt Sinai Medical Center, The 

Munroe Regional Medical Center 

Munson Medical Center 

Muskogee Regional Medical Center 

Naples Community Hospital 

Nashoba Valley Medical Center 

Natchez Community Hospital 

Natchez Regional Medical Center 

Navapaches Regional Medical Center 

Nebraska Heart Hospital 

Nebraska Medical Center, The 

Nebraska Methodist Hospital 

New Britain General Hospital 

New Hanover Regional Medical Center 

New York Community Hospital ..... 

New York Hospital Medical Center of 
Queens—Health Education Library. 

New York Methodist Hospital 

New York Presbyterian Hospital 

New York University Medical Center 

Newark Beth Israel Medical Center 

Newton Medical Center 

Nicholas H Noyes Memorial Hospital 

Nix Health Care System 

Norman Regional Health System 

North Austin Medical Center 

North Bay Medical Center 

North Broward Hospital District 

North Broward Medical Center 

North Carolina Baptist Hospital 

North Central Baptist Hospital 

North Colorado Medical Center 

North Florida Regional Medical Center 

North Kansas City Hospital 

North Memorial Medical Center 

North Mississippi Medical Center 

North Oaks Medical Center ...... 

North Ridge Medical Center 

North Shore Medical Center 

North Shore Medical Center—Salem Hospital 

North Shore University Hospital 

North Suburban Medical Center 

North Vista Hospital 

Northbay VacaValley Hospital 

Northeast Baptist Hospital 

Northeast Georgia Medical Center 

NorthEast Medical Center 

Northeast Methodist Hospital 

Northeast Regional Medical Center 

Northern Illinois Medical Center 

Northern Michigan Hospital 

Northern Nevada Medical Center 

Northern Virginia Community Hospital 

Northiake Medical Center 

Northshore Regional Medical Center 

Northside Hospital 

Northside Hospital 

Northwest Community Hospital 

Northwest Hospital 

Northwest Medical Center 

Northwest Medical Center-Bentonville 

Northwest Medical Center-Springdale 

Northwest Mississippi Regional Medical Cen- 
ter. 


Northwest Texas Surgical Hospital 
Northwestern Memorial Hospital 

Norton Audubon Hospital 
Norton Hospital 
Norwalk Hospital 


1000 Harrington St 
4300 Alton Rd 


5300 Military Rd 
3100 N Tenaya Way 
25-11 30th Ave 
1 Gustave L Levy Pl 


131 SW 15th St PO Box 6000 .... 


1105 6th St 


300 Rockefeller Dr 
350 7th StS 


200 Groton Rd 


129 Jefferson Davis Blvd 
54 Sgt Prentiss Dr 

2200 E Show Low Lake Rd 
7500 S 91st St 


987551 Nebraska Medical Cir .... 


8303 Dodge St 
100 Grand St PO Box 100 
2131 S 17th St 


2525 Kings Hwy 
56-45 Main St 


201 Lyons Ave 
5126 Hospital Dr 
111 Clara Barton St 
414 Navarro St 

PO Box 1308 


12221 MoPac Expressway N 
1200 B Gale Wilson Bivd 
1600 S Andrews Ave 

201 E Sample Rd 

Medical Center Bivd 

520 Madison Oak Dr 

1801 16th St 


6500 Newberry Rd 

2800 Clay Edwards Dr 
3300 Oakdale Ave N 
830 S Gloster St 

15790 Paul Vega MD Dr 
5757 N Dixie Hwy 

1100 NW 95th St 

81 Highland Ave 

300 Community Dr 

9191 Grant St 


1409 E Lake Mead Bivd 
1200 B Gale Wilson Bivd 
8811 Village Dr 

743 Spring St 


920 Church St N 

12412 Judson Rd 

315 S Osteopathy St 
4201 Medical Center Dr 
416 Connable Ave 

2375 E Prater Way 

601 S Carlin Springs Rd 
1455 Montreal Rd 


1000 Johnson Ferry Rd 
6000 49th St N 


800 W Central Rd 


3000 Medical Center Pkwy 
609 W Maple St 
1970 Hospital Dr 


233 E Gray St Ste 608 
233 E Gray St Ste 608 
24 Stevens St 


Mount Clemens 
Miami Beach 


Lewiston 


Las Vegas 


Long Island City 
New York 


Ocala 


Traverse City 


Muskogee 
Naples 


Ayer 


Natchez 


Covington’ 
Dansville 


Norman 


Austin 


Fairfield 
Ft Lauderdale .. 


Pompano Beach 
Winston-Salem 


San Antonio 


Greeley 


Gainesville 


N Kansas City 
Robbinsdale 


Fairfield 


San Antonio 


Gainesville 


Kirksville 


Petoskey 
Sparks .. 


Arlington 


Tucker 


Slidell 


Atlanta 
St Petersburg 

Arlington Heights 
Seattle 


Margate 


Bentonville 


Springdale 
Clarksdale ..:.. 


Louisville 


Louisville 


Norwalk 


48043-2992 
33140 
14092 
89128 
11102 
10029 
34478 

49684-2386 
74401 
34102 
01432 
39120 
39120 
85901 
68526 
68198 
68114 
06050 
28402 
11229 
11355 


11215 - 
10032 
10016 
07112 
30014 
14437 
78205 
73070-1308 
78758 
94533 
33316 
33064. 
27157 
78258 
80631-5199 
32605 
64116 
55422 
38801 
70403 
33334 
33150 
01970 
11030 
80229 
89030 
94533 
78217 
30501 
28025 
78233 
63501 
60050 
49770 
89434 


77232 
— 
| 


Piedmont Medical Center 
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Oak Hill Hospital 

Oakwood Hospital & Medical Center 

Obici Hospital 

Ocala Regional Medical Center 

Ocean Springs Hospital 

Ochsner Medical Center-Baton Rouge 

Ochsner Medical Foundation 

O'Connor Hospital 

Odessa Regional Hospital 

Ogden Regional Medical Center 

Ohio State University Medical Center 

Ohio Valley Medical Center 

Oklahoma Heart Hospital 

Oklahoma University Medical Center 

Olathe Medical Center 

Opelousas General Health System 

Orange Coast Memorial Medical Center 

Orange Regional Medical Center 

Oregon Health & Science University 

Orlando Regional Medical Center 

Osceola Regional Medical Center 

OSF St Anthony. Medical Center 

OSF St Francis Medical Center 

OSF St Joseph Medical Center 

Our Lady of Lourdes Medical Center 

Our Lady of Lourdes Regional Medical Cen- 
ter. 

Our Lady of The Lake Regional Medical 
Center. 

Our Lady of the Resurrection Medica! Center 

Outpatient Cath Lab-BRCC, The 

Outpatient Cath Lab-LCA, The 

Overlake Hospital Medical Center 

Overland Park Regional Medical Center/ 
Health Midwest. 

Owensboro Medical Health System 

Ozarks Medical Center 

Palm Beach Gardens Medical Center 

Palmetto General Hospital . 

Palmetto Health Heart Hospital 

Palomar Medical Center 

Palos Community Hospital 

Paoli Hospital 

Paradise Valley Hospital 

Paradise Valley Hospital 

Paris Regional Medical Center 

Park Plaza Hospital 

Parkridge Medical Center 

Parkview Hospital ... 

Parkview Hospital 

Parkview Medical Center 

Parkway Regional Medical Center 

Parkwest Medical Center 

Parma Community General Hospital 

Pasco Regional Medical Center 

PBI Regional Medical Center 

Peace River Regional Medical Center 

Peconic Bay Medical Center 

Peninsula Regional Medical Center 

Penn Presbyterian Medical Center 

Penn State Hershey Medical Center 

Pennsylvania Hospital 

Penrose-St Francis Health Services 

Phelps County Regional Medical Center 

Phoenix Baptist Hospital 

Phoenixville Hospital . 

Piedmont Healthcare Physicians Cath Lab, 
LLC. 

Piedmont Hospital 


Pikeville Medical Center 
Pinnacle Health Invasive Cardiology 
Pitt County Memorial Hospital 
Plantation General Hospital 


1514 Jefferson Hwy 
2105 Forest Ave 
520 E 6th St 
5475 S 500 E 
410 W 10th Ave 


539 E Prudhomme St 
9920 Talbert Ave 

60 Prospect Ave 

3181 SW Sam Jackson Rd 
1414 Kuhi Ave 
700 W Oak St 
5666 E State St 


2200 E Washington St 
1600 Haddon Ave 
611 St Landry St 


7777 Hennessy Bivd Ste 2007 ... 


5645 W Addison St 

7777 Hennessy Bivd Ste 2007 ... 
7777 Hennessy Blvd Ste 2007 ... 
1035 116th Ave NE 

10500 Quivira Rd 


811 E Parrish Ave 
1100 Kentucky Ave 
3360 Burns Rd 


555 E Valley Pkwy 
12251 S 80th Ave 
100 Lancaster Ave 
2400 E 4th St 
3929 E Bell Rd 
820 Clarksville St 

1313 Hermann Dr 

2333 McCallie Ave 
1726 Shawano Ave 
2200 Randallia Dr 

400 W 16th St 
160 NW 170th St 


13100 Fort King Rd 
350 Boulevard 


39th & Market Sts 
PO Box 850 H139 
800 Spruce St 
2222 N Nevada Ave #220 


2000 W Bethany Home Rd 
140 Nutt Rd 
1968 Peachtree Rd NW 


95 Collier Rd Ste 5005 
222 S Herlong Ave 
911 Bypass Rd 
111 S Front St 
2100 Stantonsburg Rd 
401 NW 42nd Ave 


Ocala 


Ocean ‘Springs 


Baton Rouge 


New Orleans 


San Jose 


Odessa 


Ogden 


Columbus ... 


Wheeling 


Oklahoma City 


Oklahoma City 
Olathe 


Opelousas 


Fountain Valley 
Middletown 


Portland 


Orlando 


Kissimmee 


Rockford 


Peoria 


Bloomington 


Camden .... 


Lafayette 
Baton Rouge 


Chicago 


Baton Rouge 


Baton Rouge 
Bellevue 


Overland Park 


Owensboro 


W Plains 


Palm Beach Gardens 


Hialeah 


Columbia 


Escondido 


Palos Heights 


Wynnewood 


National City 


Port Charlotte 


Riverhead 


Salisbury 
Philadelphia 


Hershey 


Philadelphia 


Colorado Springs 
Rolla 


Phoenix 


Phoenixville 


Atlanta 


Atlanta 


Rock Hill 


Pikeville . 


Harrisburg 


Greenville 


Plantation 


34613 
48124 
23434 
34474 
39564 
70816 
70121 
95128 
79760 
84403 
43210-1228 
26003 
73120 
73104 
66061-7211 
70570 
92708 
10940 
97239 
32806 
34745 
61108 
61637 
61701 
08103 


19107-6192 
80907 
65401 
85015 

19460-3906 
30309 


30309 
29732 
41501 
17101-2099 
27834-2832 
33317 


77233 
91375 BING | BROOKS VINE | FL 
18101 Oakwood Bivd Ste 124 .... | Dearborn o....ceccccccccccescseseceseeseeeee | MI : 
2800 Godwin Blvd | SUAPOIK | VA 
17000 Medical Center Dr ............ 
4050 W Memorial Rad .................. | | OK 
1200 Everett Dr OK 
| 
70818 
LA 70818 : 
| 
| 2001 W 68th 33029 
| 5 Richland Medical Park Dr ........ | HD ow | SC 29203 ; 
60463-0930 
91950 
33169 
| 1300 Roanoke AVE | | NY 11901 
| 100 E Carroll MD 21801 
17033 


Federal Register/Vol. 71, No. 246/Friday, December 22, 2006/ Notices 


Facility name 


Address 


City 


ial Hospital 
Providence Portland Medical Center ............. 
Providence St Joseph Medical Center ........... 
Providence St Peter Hospital ......................... 
Providence St Vincent Medical Center .......... 


Putnam General Hospital 
Queen of the Valley Hospital .................0....... 
Queens Medical Center 


Reading Hospital & Medical Center, The ...... 
Redmond Regional Medical Center ............... 
Regents of the University of Michigan ........... 
Regional Hospital of Jackson ...............::::0 
Regional Medical Center 
Regional Medica! Center 
Regional Medical Center 
Regional Medical Center 
Regional Medical Center Bayonet Point ........ 
Regions Hospital 

Reid Hospital & Healthcare Services ............. 
Renown Regional Medical Center ................. 
Research Medical Center 
Reston Hospital Center 
Resurrection Medical Center 
Rex Hospital 
RHD Memorial Medical Center ...................... 
Rhode island Hospital 


Hospital 
Rio Grande Regional Hospital 
River Oaks Hospital 
River Regions Health System .....................-.. 
Riverside Community Hospital ....................... 
Riverside Methodist Hospital .......................... 
Riverside Regional Medical Center ................ 
Riverview Hospital 


Riverview Regional Medical Center ............... 


Robert Packer Hospital 


900 8th Ave 
1798 N Garey Ave 
50 N Perry St 
2620 N Westwood Bivd .............. 


6200 W Parker Ra 
12401 Washington Bivd .............. 
1719 E 19th AVE 


3200 Providence Dr .................... 
6901 Medical Pkwy ..................... 
2435 Forest Dr 


8929 Parallel Pkwy 
2001 N Oregon St 
9205 SW Barnes Re .................... 
501 S Buena Vista St ................ 
413 N Lilly Rd 
9205 SW Barnes Rd #83 ............ 
1400 Hospital Dr 
1301 Punchbowl St ..................... 
36485 Inland Valley Dr ............... 
350 Crossgates Blvd ................... 
353 Fairmont Bivd 
211 4th St Box 30101 .........0....... 
6th Ave & Spruce St ................ 
501 Redmond Rd 
2929 Piymouth Rd Ste 210 
367 Hospital Bivd 
225 


3000 St Matthews Red ................. : 


400 E 10th St 
900 Hospital Dr. 
1400 Fivay Rd 
640 Jackson St 


77 Pringle Way 
2316 E Meyer Bivd 
1850 Town Center Pkwy ............. 
7435 W Talcott Ave 
4420 Lake Boone Tr .................. 
7 Medical Pkwy 
593 Eddy St 
726 4th St 
1081 N China Lake Bivd ............. 
1102 Constitution Ave ................. 
101 E Ridge 
1030 River Oaks Dr ..........0..0...... 
2100 Hwy 
4445 Magnolia Ave 
3535 Olentangy River Rd ........... 
500 J Clyde Morris Bivd .............. 
395 Westfield Rd 
600 S 3rd St 
1 Guthrie Sq 
6847 N Chestnut St 


Madisonville 


Hudson 


St Paul 


Richmond 


Reno 


Kansas City 
Reston 


Chicago 


Raleigh 


Dallas 


Providence 


Maryville 


Ridgecrest 
Meridian 


McAllen 


Jackson 


Vicksburg 


Riverside 


Columbus 


Newport News 


Noblesville 


Gadsden 
Sayre 


Ravenna 


36202 


34667 


g 


g 


77234 
Plaza Medical Center of Fort Worth .............. PR 76104 
Poplar Bluff Regional Medical Center ............ Poplar Bluff .................seeeeeeeeeeee | MO . 63901 
Port Huron Hospital | 12217 Pine Grove Ave | POPt | MI 48060 
Porter Adventist Hospital | 2525 S Downing 80210-5817 
Porter Valparaiso Hospital Campus ................ | 814 Laporte Ave Valparaiso | IN 46383 | 
Portneuf Medical Center | 651 Memorial Dr 83201 
Presbyterian Hospital | 200 Hawthorme LM | | NC 28204 
Presbyterian Hospital of Dallas ..................... | 8200 Walnut Hill Lin | DAHAS | TK 75231 
Presbyterian/St Luke’s Medical Center .......... 80218-1235 
Prince George’s Hospital Center ................... | 3001 Hospital Dr Cheverly... | MD 20785 
Princeton Baptist Medical Center ................... | 701 Princeton A Birmingham .............ccccecceeeseeeeeeeee | AL ‘| 35211-1399 
Proctor Hospital | 5409 N Knoxville 61614 d 
Provena Covenant Medical Center ................ | 1400 W Park St EER EE 61801-9901 
Provena Mercy Medical Center ___ | 1325 N Highland 60506 
Provena St Joseph Medical Center ............... | 333 N Madison 60435 
Provena St Mary’s Hospital | 500 W Court | KAMKAKCG | IL 60901 
Providence Alaska Medical Center ..........:..... 99508-4662 
Providence Everett Medical Center ............... 98206-1147 
Providence Holy Cross Medical Center ......... | GA 91346 
Providence Medical Center Kansas City | KS 66112-1689 i 
97225 
25526 
Rancho Spring Medical Center | | 92595 
Rapides Regional Medical Center ................. | 71301 
| 02903 | 
rest Regional Hospital | 93555 . 
AL 
| 
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Facility name Address City 


Rochester General Hospital Rochester .. 
Rockford Memorial Hospital A Rockford 
Rogue Valley Medical Center 2825 E Barnett Rd Medford ... 
Roper Hospital ; 316 Calhoun St Charleston 
Rose Medical Center ...... 
Round Rock Medical Center 
Rush Hospital 1314 19th Ave 
Rush North Shore Medical Center 9600 Gross Point Rd 
Rush University Medical Center 1653 W Congress Pkwy 
Rush-Copley Medical Center 2000 Ogden Ave 
Rush-Riverside Heart Care Center 350 N Wall St 
Russell Medical Center 3316 Hwy 280 PO Box 939 
Russellville Hospital 15155 Hwy 43 
Rutland Regional Medical Center .....: 160 Allen St 
Sacred Heart Health System 
Sacred Heart Hospital Eau Claire 
Sacred Heart Medical Center Spokane 
Sacred Heart Medical Center Eugene 
Saddleback Memorial Medical Center Laguna Hills 
Salem Hospital (Regional Health Services) .. Salem 
Salina Regional Health Center 
Salinas Valley Memorial Hospital 
Salt Lake Regional Medical Center 
San Antonio Community Hospital 999 San Bernardino Rd 
San Francisco Heart & Vascular institute 1900 Sullivan Ave 

San Jacinto Methodist Hospital 4401 Garth Rd 
San Joaquin Community Hospital ... | 2615 Eye St 
San Juan Regional Medical Center 801 W Maple St 

San Ramon Regional Medical Center 6001 Norris Canyon Rd 
Sand Lake Hospital 1414 Kuhl Ave 
Santa Barbara Cottage Hospital PO Box 689 
Santa Clara Valley Medical Center 751 S Bascom Ave 
Santa Rosa Memorial Hospital 1165 Montgomery Dr 
Santa Teresa Community Hospital 250 Hospital Pkwy 
Sarasota Memorial Hospital 1700 S Tamiami Tri 
Scott & White Clinic & Hospital 


Scottsdale Healthcare—Shea 
Scripps Green Hospital—La Jolla 10666 N Torrey Pines Rd 
Scripps Memorial Hospital—Encinitas 354 Santa Fe Dr 
Scripps Memorial Hospital—La Jolla 9888 Genesee Ave LJ101 
Scripps Mercy Hospital—Chula Vista 435 H St 
. Scripps Mercy Hospital—San Diego 4077 5th Ave MER 74 
Sebastian River Medical Center 13695 U.S. Hwy 1 
Self Regional Healthcare 1325 Spring St 
Sentara Norfolk General Hospital 600 Gresham Dr 
Sentara Virginia Beach General Hospital 
Senton Medical Center 
Seton Medical Center 
Shady Grove Adventist Hospital 
Shands at AGH : 801 SW 2nd Ave ; Gainesville 
Shands Jacksonville Medical Center 655 W 8th St Jacksonville 
Sharp Chula Vista Health Care 8695 Spectrum Center Ct San Diego 
Sharp Grossmont Health Care 5555 Grossmont Center Dr 
Sharp Memorial Hospital 7901 Frost St 
Shasta Regional Medical Center 1100 Butte St 
Shawnee Mission Medical Center 9100 W 74th St 
Shelby Baptist Medical Center 1000 1st St N 
Sherman Hospital 934 Center St 
Shore Health System of Maryland 219 S Washington St 
Sibley Memorial Hospital 5255 Loughboro Rd NW 
Sid Peterson Memorial Hospital 710 Water St 
Sierra Medical Center 
Sierra Vista Regional Medical Center 1010 S Murray Ave 
Silver Cross Hospital 1200 Maple Rd 
Simi Valley Hospital & Health Care Services | 2975 N Sycamore Dr 
Sinai—Grace Hospital 6071 W Outer Dr 
Sinai Hospital of Baltimore i 21215-5271 
Singing River Hospital 39567 
Sioux Valley Hospitals & Health System i 57117 
Sisters of Charity Hospital 2157 Main St 14220 
Skaggs Community Health Center PO Box 650 : 65615-0650 
Sky Ridge Medical Center 80124 


77235 
Zip 
67401 
95119 
218-E. 
Scottsdale Healthcare—Osborn | 9003 E Shea Blvd | | AZ 85260 
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City 


Southwest Health Plan Inc 
Southwest Medical Center 
Southwest Mississippi Regional Medical Cen- 
ter. 
Southwest Washington Medical Center 
Southwestern Medical Center 
Spalding Regional Medical Center 
Sparks Regional Medical Center 
Sparrow Health System 
Spartanburg Regional Medical Center 
Spectrum Health 
Springhill Memorial Hospital 
Springs Memorial Hospital 
SSM St Joseph Health Center 
SSM St Mary’s Health Center 
St Agnes Hospital .... 
St Agnes Medicai_Center 
St Alphonsus Regional Medical Center 
St Anthony Central Hospital 
St Anthony Hospital 
St Anthony Medical Center 
St Anthony’s Medical Center 
St Barnabas Medical Center 
St Bernard’s Medical Center 
St Catherine Hospital E Chicago 
St Catherine of Siena 
St Charles Hospital 
St Charles Medical Center 
St Clair Memorial Hospital 
St Clare’s Hospital 
St Cloud Regional Medical Center 
St David’s Medical Center 
St Dominic-Jackson Memorial Hospital 
St Edward’s Mercy Medical Center 
St Elizabeth Health Center 
St Elizabeth Hospital 
St Elizabeth Hospital 
St Elizabeth Medical Center 
St Elizabeth Medical Center-South 
St Elizabeth Regional Medicai Center 
St Elizabeth’s Hospital 
St Francis Health Center 
St Francis Heart Center 
St Francis Heart Hospital 
St Francis Hospital 
St Francis Hospital 
St Francis Hospital 
St Francis Hospital 
St Francis Hospital 


PO Box 10010 
16 Guion PI 


901 W Ben White Blvd 
8801 S 10ist E Ave 
1170 Cleveland Ave 
PO Box 1727 


6200 SW 73rd St 
1 Healthy Way 


55 Fogg Rd .... 


240 Meeting House Ln 
363 Highland Ave 

1108 Ross Clark Cir 
4214 E Southcross Blvd 
1701 Lacey St 


9300 W Sunset Rd 
8 Prospect St 


1805 27th St 


‘| 11 Upper Riverdale Rd 


1099 Citrus Tower Blvd 


301 E Main St 
2727 Winkler Ave 

18697 Bagley Rd 

7400 Barlite Bivd 

25500 Medical Center Dr 

2810 Ambassador Caffery Pkwy 
215 Marion Ave 


600 NE 92nd Ave 
5602 SW Lee Bivd 


1210 W Saginaw Hwy 
101 E Wood St 

100 Michigan St NE 
3719 Dauphin St 
800 W Meeting St 
300 ist Capitol Dr 
6420 Clayton Rd 
900 Caton Ave 

1303 E Herndon Ave 
1055 N Curtis Rd 
4231 W 16th Ave 
1000 N Lee Ave 
1201 S Main St 
10010 Kennerly Rd 
94 Old Short Hills Rd 


50 Rt 25A 
200 Belle Terre Rd 
2500 NE Neff Rd 
1000 Bower Hill Rd 
611 St Joseph’s Ave 
2906 17th St 
919 E 32nd St 


969 Lakeland Dr. 
7301 Rogers Ave 
1044 Belmont Ave 
1611 S Madison St 
2233 W Division St 
2209 Genesee St 

1 Medical Village Dr 
555 S 70th St 
211 S 3rd St 


1700 SW 7th St 
8111 S Emerson Ave 
10501 E 9ist StS 

1 St Francis Dr 


100 Port Washington Bivd 
333 Laidley St . 


2122 Manchester Expressway .... 


5000 W Chambers St M229 


Nashville 


Valdosta 
New Rochelle 
Austin 


Tulsa 


East Point . 


Valdosta 


Miami 


Oceanside 


S Weymouth 


Southampton _ 
Fall River 


Riverdale 


Clermont 


Bayshore 
Ft Myers 


Middleburg Heights 


San Antonio 


Murrieta 


Lafayette 


McComb 


Vancouver 


Spartanburg 
Grand Rapids 


Oklahoma City 


Crown Point 
St Louis 


Livingston 
Jonesboro 


Pittsburgh 
Marshfield 


Belleville 
Topeka 


Indianapolis 


Tulsa . 


Greenville 


Roslyn 
Columbus 
Charleston 


Milwaukee 


31603-1727 
33143-4989 
11572 
02190-2432 
11968 
07270 
36301 
78222 
63701 
89148 
03060 
45662 
30274 
34711 
11706 
33901 
44130-3417 
78224 
92562 
70506 
39648 


98664 
73505 
30224 
72917-7006 
48915 
29303 
49503-2560 
36608 
29720 
63301 
63117 
21229 
93720 
83706 


80204-1335 


73102 
46307 
63128-2106 
07039 
72401 
46342 
11787 
11777 
97701-6015 


72917-7000 
44501 
54915 
60622 
13501 

41017-3403 

68510-2462 

62220-1915 
66605 
46237 
74133 
29601 
11576 © 
31904 
25322 
53210 


pital Corp. 
Southern New Hampshire Medical Center .... 
Southem Ohio Medical Center ....................... | Portsmouth | OH 
| 
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Facility name 


Address 


City 


Zip 


St Francis 
St Francis Hospital 
St Francis Hospital 
St Francis Hospital & Health Center .............. 
St Francis Hospital & Health Center ..... 
St Francis Hospital & Medical Center ... 
St Francis Hospital of Evanston ..................... 
St Francis Medical Center 
St Francis Medical Center 
St Francis Medical Center 
St Francis Medical Center 
St Francis Medical Center 
St Francis North Hospital 

St Helena Hospital 
St James Health Care 
St James Hospital & Health Centers ............. 
St John Hospital & Medical Center ................ 
St John Macomb Hospital 
St John Medical Center 
St John Medical Center 
St John West Shore Hospital .......0.......... 
St John’s Health Center 
St John’s Hospital .. 
St John’s Hospital 
St John’s Hospital .. 
St John’s Mercy Medical Center ........./.......... 
St John’s Queens Hospital 
St John’s Regional Health Center .................. 
St John’s Regional Medical Center ................ 
St Joseph Hospital 
St Joseph Hospital 
St Joseph Hospital .... 
St Joseph Hospital 
St Joseph Hospital 
St Joseph Hospital 
St Joseph Hospital 
St Joseph Hospital 
St Joseph Hospital 
St Joseph Hospital (Provena) 
St Joseph Intercommunity Hospital ............... 
St Joseph Medical Center 
St Joseph Medical Center 
St Joseph Medical Center 
St Joseph Medical Center 
St Joseph Medical Center 
St Joseph Mercy Hospital 

St Joseph Mercy, Oakland 
St Joseph Regional Health Center ................ 
St Joseph Regional Medical Center .............. 
St Joseph Regional Medical Center .............. 
St Joseph Regional Medical Center .............. 
St Joseph’s Healthcare 
St Joseph’s Hospital 
St Joseph’s Hospital 
St Joseph’s Hospital/Marshfield Clinic ........... 
St Joseph’s Hospital Health Center ............... 
St Joseph’s Hospital of Atlanta ........... 
St Joseph’s Medical Center 
St Joseph’s Mercy Health Center .................. 
St Louis University Hospital 00.0.0... 
St Luke Hospital East .. 
St Luke Hospital West 
St Luke’s Baptist Hospital 
St Luke’s Cornwall Hospital 
St Luke’s Episcopal Hospital 
St Luke’s Hospital 
St Luke’s Hospital 
St Luke’s Hospital 
St Luke’s Hospital 
St Luke’s Hospital 
St Luke’s Hospital & Health Network ............. 
St Luke’s Hospital-Mayo Clinic 
St Luke’s Medical Center 


5959 Park Ave 
6161 S Yale Ave 
701 N Clayton 
12935 Gregory St 
8111 S Emerson Ave .................. 
114 Woodland 
355 Ridge Ave 


3630 Imperial Hwy 
601 Hamilton Ave 
3421 Medical Park Dr ................6 
10 Woodland Rd 
400 S Clark St 
20201 S Crawford Ave ................ 
22151 Moross Ra 
11800 E 12 Mile Ra 
1615 Delaware St 
1923 S Utica Ave 
29000 Center Ridge Red .............. 
1328 22nd St 
1235 E Cherokee St ................... 
69 W Exchange St 
800 E Carpenter St ..................... 
615 S New Ballas Re .................. 
90-02 Queens Blvd 
1235 E Cherokee St ................... 
2727 McClelland Bivd ................. 
1 St Joseph Dr 
1100 W Stewart Dr 
172 Kinsley St 
2700 Dolbeer St 


2901 Squalicum Pkwy ................. 
3001 W Martin Luther King Bivd 

360 Broadway 
700 Broadway 
77 N Airlite St 
515 Abbott Rd 
12th & Walnut 
1401 St Joseph Pkwy ................. 
1717S JSt ... 
2200 E Washington St ................ 
7601 Osler Dr 
5325 Elliot Dr 
44405 Woodward Ave ................. 
2801 Franciscan St 
5000 W Chambers St M229 ....... 
703 Main St 
801 E LaSalle Ave 
15855 19 Mile Rd ....... 
11705 Mercy 
1824 Murdoch Ave 
69 W Exchange St 
611 St Joseph Ave 
301 Prospect Ave .........: 
5665 Peachtree Dunwoody Rd ... 
127 S Broadway 
300 Werner Dr 
3635 Vista Ave at Grand Bivd .... 
85 N Grand Ave 
7380 Turfway Rd 
7830 Floyd Curl Dr 
70 Dubois St 


915 E 1st St 
801 Ostrum St 
4201 Belfort Rd 
1800 E Van Buren St .................. 


Memphis 
Tulsa . 
Wilmington 
Blue Island 
indianapolis 
Hartford 
Evanston 
Cape Girardeau 
Honolulu 
Monroe 
Lynwood 
renton 
Monroe 
St Helena 
Butte 
Olympia Fields 
Detroit 
Warren 
Longview 
Tulsa 
Westiake 


Sp 
Joplin 


Reading 


Bryan 
Milwaukee 
Paterson 
S Bend 

Clinton Twp 
Savannah 
Parkersburg 
St Paul 
Marshfield 
Syracuse 

Atlanta 

Yonkers 
Hot Springs 
St Louis 
Ft Thomas ... 
Florence 
San Antonio 
Newburgh 
Houston 
Cedar Rapids 
Chesterfield 
Kansas City 
Maumee 
Duluth 
Bethlehem 


Jacksonville .. 
Phoenix 


38119 
74136 
19805 

60406-2470 
46237 
06105 
60202 

63703-5049 
96817 
71210 
90265 
08629 
71203 
94574 
59701 
60461 

48236-2148 
48093 
98632 
74104 
44145 
90404 
65804 
55102 
62769 

63141-8221 
11373 
65804 

64804 
40504 

92868-3849 
03060 

95501-4799 

60657-6274 
98225 
33607 
04401 
46802 

60123-4912 
14220 
19603 
77002 

98405-4933 
61701 
21204 
48106 

48341-5023 

77802-2544 
53210 
07503 
46617 
48038 
31419 

26102-0327 
55102 

54449-1832 
13203 
30342 
10701 
71913 
63110 
41075 
41042 
78229 
12550 


77030 . 


52406-3026 
63017-3417 
64111 
43537 
55805 


18020 


32216 
85006 


77237 
| TN 
DE 
IL 
IN 
CT 
| | iL 
211 St Francis | MO 
| SOO JACKSON St | LA 
| | CA 
| NJ 
LA 
| CA 
| MT 
| 
| MI 
Mi 
WA 
| OK 
OH 
| Santa Monica | CA 
| LEXINGRON | KY 
| 2900 N Lake Shore Dr ................ | CMICAQO ...........ceeecceeccceseceeeereeeeree | IL 
| 
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St Luke’s Medical Center 2900 W Oklahoma Ave ............... Milwaukee Wi 53215-4330 
St Luke’s Methodist Hospital Cedar Rapids IA 52406-3026 
St Luke’s Regional Medical Center ................ 190 E Bannock St ........... ee eee Boise ... ID 83712-6241 
St Luke’s-Roosevelit Hospital Center ............. 1111 Amsterdam Ave .............05 New York .....2 NY 10025 
St Margaret Mercy ...... 5454 Hohman Ave... Hammond IN 46320 
St Mark’s Hospital/Northern Utah Healthcare | 1250 E 3900 South St ................ Salt Lake City UT 84124 

Corporation. 
St Mary Corwin Medical Center ..................... 1008 Minnequa Ave ................... Puebio co 81004-3798 
St Mary Hospital : 1201 Langhorne Newtown Rd .... | Langhorne PA 19047 
St Mary Medical Center 1500 S Lake Park Ave ................ Hobart ......... ID 46342. 
St Mary Mercy Hospital 36475 W 5 Mile Ra .............. Livonia Mi 48154 
St Mary of Nazareth Hospital Center ....:........ 2233 W Division St ..........0.seee Chicago IL 60622 
St Mary’s Good Samaritan 400 N Pleasant Ave ..............00. Centralia IL 62801 
St Mary’s Health Care Systems ..................... 1230 Baxter St Athens GA 30606 
St Mary’s Health Center 6420 Clayton Rd... St Louis MO 63117 
St Mary’s Hospital 1800 E Lake Shore Dr ................ Decatur IL 62521 
St Mary’s Hospital 56 Franklin St CT 06706 
St Mary’s Hospital 707 S Mills St wi 53715-1849 
St Mary's Hospital & Regional Medical Cen- | 2635 N 7th St co 81501-8209 

ter. 
St Mary’s Medical Center 2900 1st Ave Huntington WV 25702 
St Mary’s Medical Center 3700 Washington Ave ................. Evansville IN 47750 
St Mary’s Medical Center 407 E 3rd St Duluth ........ MN 55805 
St Mary’s Medical Center 407 E 3rd St * Duluth ........... MN 55805 
St Mary’s Medical Center 900 Oak Hill Ave Knoxville 37917-4556 
St Mary’s Medical Center 901 45th St W Paim Beach FL 33407 
St Mary’s Mercy Medical Center .................... 310 Lafayette Ave STF # 315 ..... Grand Rapids Mi 49503 
St Mary’s of Michigan 800 S Washington Ave ............... MI 48601 
St Mary’s Regional Medical Center ............... 235 W 6th St .. | Reno NV 89503 
St Mary’s Regional Medical Center ............... 305 S 5th St .. | Enid OK 73701 
St Michael Hospital 5000 W Chambers St M229 ....... wi 53210 
St Nicholas Hospital 3100 Superior Ave ...............00 Sheboygan Wi 53081 
St Patrick Hospital & Health Sciences Center | 500 W Broadway ..................00 Missoula MT 59801 
St Peter's Hospital 315 S Manning Bivd .................... Albany ... NY 12208 
St Rita’s Medical Center 730 W Market St Lima OH 45801-4602 
St Rose Hospital 27200 Calaroga Ave .............005 Hayward CA 94539 
St Thomas Health Care Services .................. 4220 Harding Rd 37202-0380 
St Vincent Charity Hospital Cleveland OH 44115 
St Vincent Health Center 232 W 25th St Erie = PA 16544 
St Vincent Healthcare 1233 N 30th St BMBAGS. 0.55.0065. MT 59101 
St Vincent Hospital Worcester MA 01608 
St Vincent Hospital . 810 St Vincent's Dr ..........0.....0. Birmingham AL 35205 
St Vincent Hospital & Health Center .............. 8333 Naab Rd Ste 330 ............... Indianapolis IN 46260 
St Vincent Hospital Manhattan ....................... 170 W 12th St New York ... NY 10011 
St Vincent Medical Center . 2131 W 3rd St Los Angeles .. CA 90703 
St Vincent Medical Center/Health Center ...... Little Rock ... AR 72205 
St Vincent Mercy Medical Center .................. 2213 Cherry St Toledo ......... OH 43608 
St Vincent's Medical Center 1800 Barrs St Jacksonville .. 32204 
St Vincent's Staten Island 355 Bard Ave NY 10310 
Stanford Hospital & Clinics S00 TAG Stanford ....... CA 94305 
Staten Island University Hospital ................... 475 Seaview AVE NY 10305 
Stony Brook University Medical Center ......... 3 Technology Dr NY 11733-4073 
Stormont-Vail Regional Medical Center ......... 1500 SW 10th Ave ........ KS 66604 
Straub Clinic & Hospital 888 S King St Honolulu HI 96813 
Stringfellow Memorial Hospital ....................... 301 E 18th St Anniston AL 36202 
Suburban Hospital 8600 Old Georgetown Rd ........... Bethesda MD 20814 
Summerlin Hospital Medical Center ............... 657 Town Center Dr .................+: Las Vegas NV 89144 
Summit Medical Center E Main & S 20th Sts ..... Van Buren AR 72956 
Sun Coast Hospital .. 2025 Indian Rocks Rd. ................ Largo FL 33774 
Sunrise Hospital & Medical Center ................ 3186 S Maryland Pkwy ............... 5 ee ee NV 89109 
Sutter Delta Medical Center 3901 Lone Tree Way CA 94509 
Sutter Medical Center—Sacramento .....:....... Sacramento CA 95819 
Sutter Medical Center of Santa Rosa ............ 3325 Chanate Rd ...........cceee Santa Rosa CA 95404 
Swedish American Hospital Rockford IL 61104 
Swedish Covenant Hospital. ..................0.000 5145 N California Ave ................. Chicago IL 60625 
Swedish Medical Center 501 E Hampden Ave .................-. Englewood co 80113 
Swedish Medical Center 747 Broadway Seattle WA 98122 
on eeagtg Hospital (Multicare Health | 315 Martin Luther King Jr Way ... | TaCOMa ...........:ccceccsseseseesesesceeeeees WA 98415 

stem). 3 

Tahlequah City Hospital 1400 E Downing St ..................... Tahlequah OK 74465 
Tallahassee Memorial Hospital ...................... 1310 N Magnolia Dr ............0... Tallahassee FL 32308 
Tampa General Hospital PO Box 1289 Tampa FL 33601 
Temple University Hospital 3401 N Broad St... eee Philadelphia PA 19140 


| 
| 
| 
| 
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| 
! 
5 
q 
| 
| 
| 
| 
| 
| 
} 
| 
q 


Federal Register/Vol. 71, No. 246/Friday, December 22, 2006/ Notices 


Facility name 


Address 


Terre Haute Regional Hospital 
Terrebonne General Medical Center 
Texoma Medical Center 
Texsan Heart Hospital 
Thomas Jefferson University Hospital 
Tift Regional Medica! Center 
Timpanogos Regional Hospital 
TJ Samson Community Hospital 
Toledo Hospital, The 
Tomball Regional Hospital 
Torrance Memorial Medical Center 
Touro Infirmary Medical Center 
Tri-City Medical Center ... 
Trident Regional Medical Center 
Trinity Hospitals 
Trinity Medical Center 
Trinity Medical Center 
Trinity Medical Center West 
Trinity Regional Medical Center 
Trinity Regional Medical Center 
Trover Foundation Regional Medical Center 
Tucson Heart Hospital 
Tucson Medical Center 
Tufts-New England Medical Center 
Tulane University Hospital & Clinic 
Tulare District Hospital ... 
Tulsa Regional Medical Center 
Tuomey Healthcare System/Tuomey Re- 
gional Medical Center. 
Twelve Oaks Medical Center 
Twin Cities Community Hospital 
Twin Cities Hospital 
Union Hospital 
Union Memorial Hospital 
United Health Services Hospitals/Wilson Re- 
gional Medical Center. 
United Hospital 
United Hospital Center 
United Hospital System 
United Regional Healthcare System 
Unity Hospital 
Unity Hospital 
University Community Hospital 
University Hospital 
University Hospital 
University Hospital 
University Hospital—UMDNJ 
University Hospitals of Cleveland 
University Medical Center 
University Medical Center 
University Medical Center 
University Medical Center 
University Medical Center of Las Vegas 
University of Arkansas Medical Sciences 
University Of California—Davis 
University of California—Los Angeles 
University of California—San Diego Medical 
Center. 
University of California—San Francisco 
University Of California—Santa Monica 
University of Chicago Hospitals 
University of Colorado Hospital Authority 
University of Connecticut Health Center/John 
Dempsey Hospital. 
University of Florida College of Medicine 
University of Illinois Medical Center at Chi- 
cago. 
University of lowa Hospitals & Clinics 
University of Kentucky 
University of Maryland Medical Center 
University of Massachusetts Memorial Med- 
ical Center. 
University of Mississippi Medical Center 
University of Missouri Hospital & Clinics 


. 


3901 S 7th St 
8166 Main St 
1000 Memorial 
6700 IH-10 W 
111 S 11th St Gibbon Bidg 
PO Box 747 

750 W 800 N 
1301 N Race St 


3330 Lomita Bivd 

1401 Foucher St 

4002 Vista Way 

9330 Medical Plaza Dr 
PO Box 5020 
2701 17th St 
800 Montclair Rd 

4000 Johnson Rd 

4500 Utica Ridge Rd 
802 Kenyon Rd 

900 Hospital Dr 

4888 N Stone Ave 

5301 E Grant Rd 

750 Washington St 
1415 Tulane Ave HC-63 
869 Cherry St 
744 W 9th St 
129 N Washington St 


1555 Long Pond Rd 
550 Osbourne Rd NE 
3100 Fletcher Ave 
1350 Walton Way 
234 Goodman St 

620 19th StS 
150 Bergen St 
11100 Euclid Ave 

1411 Baddour Pkwy 

1690 N Warren Bivd #526B 
3065 Arlington Ave 

602 Indiana Ave 

1800 W Charleston Bivd 
4301 W Markham St Ste 532 
2315 Stockton Blvd 

10833 Le Conte Ave 


513 Parnassus Ave 
1250 16th St 
5841 S Maryland Ave 
4200 E 9th St 
263 Farmington Ave 


1600 SW Archer Rd 
1740 W Taylor St Bldg 949 Rm 
2181. 


Terre Haute 
Houma . 


Denison 
San Antonio 


Philadelphia 


New Orleans 
Oceanside 


Charleston 


Minot .... 


Rock Island 
Birmingham 


Steubenville 


Bettendorf 


Ft 


Madisonville 


Wichita Falls. 


Rochester 


Minneapolis 


Tampa . 


Augusta 


Cincinnati .... 


Birmingham .. 
Newark 


Cleveland 


Lebanon 


Tucson 


Toledo 


Lubbock 


Las Vegas 


Little Rock 


Sacramento 


Los Angeles 


San Diego 


San Francisco 


Los Angeles 
Chicago .. 


Denver 


Farmington 


Gainesville 


Chicago 
lowa City 


Lexington 


Baltimore 


Worcester 


Jackson 


Columbia 


85712-2805 
02111 
70112 


21218-2891 
13790 


55102 
26302-1680 
53143 
76302 


60637 
80262 
06030 


32610 
60610 


52242 
40536 
21201-1544 
01655-0002 


39216 
65212 


77239 
4200 Twelve Oaks Dr | HOUSEOM | TX 77027 
1100 Las Tablas Rd | T@MpletOn | CA 93465 
201 E University Pkwy | BaltIMOP | MD 
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University of North Carolina Hospitals 


University of Rochester Medical Center ........ 


University of South Alabama.............. 


University of Tennessee Medical Center ....... 


University of Texas Medical Branch 
veston. 


Hospital. 
University of Utah Hospital.& Clinic .. 
University of Virginia Medical Center. 


at Gal- 


University of Texas Southwestern-University 


University of Washington Medical Center ...... 
University of Wisconsin Hospital & Clinics ..... 


UPMC Passavant Hospital 


UPMC Presbyterian Hospital ............ 
UPMC Shadyside Hospitat 


USC University Hospital 


Utah Valley Regional Medical Center 
Val Verde Regional Medical Center .. 
Valley Baptist Medical Center ........... 


Valley Baptist Medical Center-Brownsville ..... 


WA Foote Memorial Hospital ......................... 
Wadley Regional Medica! Center ................... 


WakeMed Cary Hospital 


WakeMed Raleigh Campus 
Walker Regional Medical Center. ................... 
Washington Adventist Hospital ................... 
Washington County Hospital ......................... 


Washington Hospital 


Washington Hospital Center 
Washington Regional Medical Center ............. 


Waterbury Hospital 


Watsonville Community Hospital .................... 
Waukesha Memorial Hospital ........................ 


Weiss Memorial Hospital 


Wellmont Holston Valley Medical Center ....... 


Welistar Cobb Hospital 


Wesley Medical Center 
Wesley Medical Center 


West Boca Medical Center 


West Florida Hospital 


West HillS Hospital 


West Houston Medical Center ......... 
West Jefferson Medical Center .. 
West Suburban Medical Center 
West Texas Medical Center ............. 


West Virginia University Hospitals Inc ........... 


Westchester County Medical Center 


Western Arizona Regional Medical Center .... 


Western Baptist Hospital 


Western Medical Center—Anaheim . 


Western Medical Center—Santa Ana ............ 


Western Pennsylvania Hospital, The 
Western Plains Medical Center 


101 Manning Dr. 
601 Elmwood Ave 
2451 
1924 Alcoa HWy 
301 University 


PO Box 800679 


9100 Babcock Blvd 

5230 Centre Ave 
5230 Centre Ave 
1500 San Pablo St ...................... 
1034 N 500 W 
801 Bedell Ave 
2101 Pease St 
1040 W Jefferson St ................... 
1111 E Stanley Bivd 
620 Shadow Ln 
223:N Van Dien Ave 
400 S 43rd St 
15107 Vanowen St 
100 E Alton Gloor Blvd Unit A .... 
VU Station B-351810 ................. 
1015 Medical Center Pkwy ......... 


1451 El Camino Real .................. 
1701 N George Mason Dr ........... 
1100 9th Ave 


251 E Antietam St 
2000 Mowry Ave- 
110. Irving St NW Rm 5A14 ........ 
1125 N College Ave .................... 
PO Box 2153 
75 Nielson St 
725 American AVE 
4646 N Marine Dr ....................... 
531 St 
5001 Hardy St 
550 N Hillside St 
21644 State Rd 7 
8383 N Davis Hwy 
7300 Medical Center Dr .............. 
12141 Richmond Ave .................. 
1101 Medical Center Bivd ........... 
3 Erie Ct 
25 Village Cir 
PO Box 8003 
Valhalia 


2501 Kentucky Ave 
1025 S Anaheim Bivd ................. 
1001 N Tustin Ave 
4800 Friendship Ave ................... 
3001 Ave A , 
8201 W Broward Bivd ................. 
1 Medical Pk 
3214 E Race Ave ............ 


1720 Cesar Chavez Ave ............. 


Chapel Hill 
Rochester 
Mobile 
Knoxville 

Galveston 


Dallas 


Salt Lake City 
Charlottesville 
Seattle 
Madison ....... 
Pittsburgh 
Pittsburgh 
Pittsburgh 
Los Angeles 
Provo 


Van Nuys 


Watsonville 


Waukesha 


Chicago 


Kingsport 


Marietta 


Hattiesburg 
Wichita 


Boca Raton 


Pensacola 


W Hills 


Houston 


Marrero 


Oak Park 


Midland 
Morgantown 


Valhalla 


Bullhead City 
Paducah 


Anaheim 


Santa Ana 


Pittsburgh 
Dodge City 


Plantation 


Wheeling 


Searcy 


Los Angeles 


72143-4810 
90033 


77240 
— 
27514 
| Medical Dr — 84132 
1959 NE Pacific St 98195-6422 
| | 53792 
15232 
Valley Care Medical Center. POM 94550 
Valley Hospital, The | NJ 07450 
Valley Medical Center 98058 
Valley Presbyterian Hospital ..............——— 91405 
Valley Regional Medical Center 78526 
Vaughan Regional Medical Center 36701 
VCU-Medical College of Virginia | PO Box 980036 | PICMMONG | WA 23298 
Venice Regional Medical Center .................... | 540 The Rialt0 | WOMICO | PL 34285 
Via Christi Regionat Medical Center—St | 929 N St Francis St | Wichita | KS 67214 
Francis. 
Via Christi Regional Medical Center—St Jo- | 929 N St Francis St —— | Wichita 20... ecceecceecceessesseesneeeneene | KS 67214 | 
seph. 
Village Regional Hospital, The 32159 
Virginia Mason Medical Center ...................... 98111 
75501 
3000 New Bern | | NC 27610 
7600 Carroll Ave ......................... | Takoma Park ..00.......ceeeeeee | MD 20912 
Hagerstown | MD 21740 
Washington | DC 20010 
Fayetteville | AR 72703-1994 : 
T™ 79701 
PA 15224 
White County Medical Center 
White Memorial Medical Center | | CA 
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Facility name Address City State Zip 

White River Medical Center 1710 Harrison St Batesville AR 72501 
William Beaumont Hospital .................. 3601 W 13 Mile Rd ........ Royal Oak MI 48073 
William Beaumont Hospital 44201 Dequindre Red ................... Troy Mi 48085 
Willis Knighton Medical Center ................0 2600 Greenwood Rd ............ce Shreveport LA 71103 
Wilson Memorial Hospital 915 W Michigan St ta OH 45365 
Wilson N Jones Medical Center .................8 500 N Highland Ave .................... Sherman T™ 75092 
Winchester Medical Center Inc 1840 Amherst Winchester VA 22601 
Winter Haven Hospital 20005 Ave F NE. uu... eceesceeeeee Winter Haven FL 33881 
Winthrop University Hospital 259 1st St Mineola NY 11501 
Wisconsin Heart Hospital, The ...................0 5000 W Chambers St M229 ....... Milwaukee Wi 53210 
Wishard Health Services TOOT WW Indianapolis IN 46202 
Woman's Christian Association Hospital ....... 207 Foote Ave Jamestown NY 14701 
Woodland Heights Medical Center ................ 505 S John Redditt Dr ................ Lufkin TX 75904 
Wooster Community Hospital ...................0 1761 Beall Ave Wooster .... OH 44691 
Wuesthoff Health System ... 110 Longwood Ave ............ceee Rockledge FL 32956-5002 
Wyckoff Heights Medical Center .................... 374 Stockholm St ......... cece Brooklyn .... NY 11237 
Wyoming Medical Center ... 1233 E 2nd St Casper WY 82601-2988 
Wyoming Valley Health Care System ............ 575 N River Str .............. PA 18764 
Yakima Regional Medical Center ................... 110 S 9th Ave Yakima ...... WA 98902 
Yakima Valley Memorial Hospital .................. 2811 Tieton Dr Yakima WA 98902 
Yale New Haven Hospital ath 20 York St .. | New Haven CT 06504 
Yavapai Regional Medical Center .................. 1003 Willow Creek Red ................ Prescott AZ 86301 
IDEM 1001 S George St York PA 17405 
York Hospital 15 Hospital Dr York ME 03909 
Yuma Regional Medical Center ................00. 2400 S Ave A Yuma ... AZ 85364 


Addendum X—Active CMS Coverage- 
Related Guidance Documents [July 
Through September 2006] 


On September 24, 2004, we published 
a notice in the Federal Register (69 FR 
57325), in which we explained how we 
would develop coverage-related 
guidance documents. These guidance 
documents are required under section 
731 of the MMA. In our notice, we 
committed to the public that, “At 
regular intervals, we will update a list ° 
of all guidance documents in the 
Federal Register.” 

Addendum X includes a list of active 
CMS guidance documents as of the 
ending date of the period covered by 
this notice. To obtain full-text copies of 
these documents, visit the CMS 
Coverage Web site at http:// 
www.cims.hhs.gov/mcd/index_ 
list.asp?list_type=mcd_1. 

Document Name: Factors CMS 
Considers in Commissioning External 
Technology Assessments. 

Date of Issuance: April 11, 2006. 

Document Name: Factors CMS 
Considers in Opening a National 
Coverage Determination. 


Date of Issuance: April 11, 2006. 

Document Name: (Draft) Factors CMS 
Considers in Referring Topics to the 
Medicare Coverage Advisory 
Committee. 

Date of Issuance: March 9, 2005. 

Document Name: National Coverage 
Determinations with Data Collection as 
a Condition of Coverage: Coverage With 
Evidence Development. : 

Date of Issuance: July 12, 2006. 


Addendum XI—List of Special One- 
Time Notices Regarding National 
Coverage Provisions [July Through 
September 2006] 


As medical technologies, the contexts 
under which they are delivered, and the 
health needs of Medicare beneficiaries 
grow increasingly complex, our national 
coverage determination (NCD) process 
must adapt to accommodate these 
complexities. As part of this adaptation, 
our national coverage decisions often 
include multi-faceted coverage 
determinations, which may place 
conditions on the patient populations 
eligible for coverage of a particular item 
or service, the providers who deliver a 
particular service, or the methods in 


which data are collected to supplement 
the delivery of the item or service (such 
as participation in a clinical trial). 

We outline these conditions as we 
release new or revised NCDs. However, 
details surrounding these conditions 
may need to be shared with the public 
as “one-time notices” in the Federal 
Register. For example, we may require 
that a particular medical service may be 
delivered only in the context of a CMS- 
recognized clinical research study, 
which was not named in the NCD itself. 
We would then use Addendum XI of 
this notice, along with our coverage 
Web site at http://www.cms.hhs.gov/ 
coverage, to provide the public with 
information about the clinical research 
study that it ultimately recognizes. 

Addendum XI includes any 
additional information we may need to 
share about the conditions under which 
an NCD was issued as of the ending date 
of the period covered by this notice. 

There were no Special One-Time 
Notices Regarding National Coverage 
Provisions published this quarter. 


{FR Doc. E6-—21735 Filed 12—21—06; 8:45 am] 
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REMINDERS 

The items in this list were 
editorially compiled as an aid 
to Federal Register users. 
Inclusion or exclusion from 
this list has no legal 


RULES GOING INTO 
EFFECT DECEMBER 22, 
2006 


COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 
management: 
Northeastern United States 
fisheries— 
Atlantic sea scallop; 
published 12-22-06 
COMMODITY FUTURES 
TRADING COMMISSION 
Commodity Exchange Act: 
Introducing brokers; financial 
reporting requirements; 
published 11-22-06 
DEFENSE DEPARTMENT 
Organization, functions, and 
authority delegations: 
Assistant Secretary of 
Defense for Health Affairs; 
removed; published 12-22- 
06 


ENVIRONMENTAL 
PROTECTION AGENCY 
Pesticides; tolerances in food, 
animal feeds, and raw 
agricultural commodities: 
Flucarbazone-sodium; 
published 12-22-06 
HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 
Animal drugs, feeds, and 
related products: 
Gentamicin; published 12- 
22-06 
Medical devices: 
Disqualification of a clinical 
investigator; technical 
amendment; published 12- 
22-06 
TREASURY DEPARTMENT 
internal Revenue Service 
Income taxes: 
Business electronic filing; 
guidance; published 12- 
22-06 


COMMENTS DUE NEXT 
WEEK 


COMMERCE DEPARTMENT 
National Oceanic and 
Atmospheric Administration 
Fishery conservation and 
management: 


Northeastern United States 
fisheries— 

New England and Mid- 
Atlantic Fishery 
Management Councils; 
hearings; comments 
due by 12-29-06; 
published 10-31-06 [FR 
E6-18286] 

Fishery conservation 
management: 
Northeastern United States 

Fisheries— 

Atlantic bluefish; 
comments due by 12- 

. 27-06; published 11-27- 
06 [FR E6-20005] 
West Coast States and 

Western Pacific 

Fisheries— 

Pacific Coast groundfish; 
comments due by 12- 
29-06; published 11-29- 
06 [FR 06-09451] 


CONSUMER PRODUCT 

SAFETY COMMISSION 

Consumer Product Safety Act 
and Federal Hazardous 

Substances Act: 

Adult all terrain vehicle 
requirements and three- 
wheeled all terrain vehicle 
ban; comments due by 
12-26-06; published 8-10- 
06 [FR 06-06703] 

CORPORATION FOR 
NATIONAL AND 
COMMUNITY SERVICE 
Criminal history checks; Senior 

Companions, Foster 

Grandparents, and 

AmeriCorps Program 

participants; comments due 

by 12-26-06; published 10- 

26-06 [FR E6-17912] 

DEFENSE DEPARTMENT 
Defense contracting: 

Munitions list/commerce 
control list items; DLA 
procedures for eligible . 
purchasers; comments 
due by 12-26-06; 
published 10-25-06 [FR 
E6-17848] 

Federal Acquisition Regulation 

(FAR): 

Contract debts; policies and 
procedures; comments 
due by 12-26-06; 
published 10-24-06 [FR 
06-08806] 

ENVIRONMENTAL 

PROTECTION AGENCY 

Air pollutants; hazardous; 
national emission standards: 

Asbestos management and 
control; comments due by 

12-28-06; published 11- 
28-06 [FR E6-20157] 
Air pollution; standards of 
performance for new 
stationary sources: 


Other solid waste _ 
incineration units; 
comments due by 12-26- 
06; published 11-24-06 
[FR E6-19865] 

Air programs; approval and 
promulgation; State plans 
for designated facilities and 
pollutants: 

New Mexico; comments due 
by 12-26-06; published 
11-24-06 [FR E6-19861] ~ 

Air quality implementation 
plans; approval and 
promulgation; various 
States: 

Florida; comments due by 
12-28-06; published 11- 
28-06 [FR E6-20073] 

Georgia; comments due by 
12-28-06; published 11- 
28-06 [FR E6-20141] 

Texas; comments due by 
12-27-06; published 11- 
27-06 [FR E6-19991] 

Solid wastes: 

State underground storage 
tank program approvals— 
Colorado; comments due 

by 12-27-06; published 
11-27-06 [FR E6-19988] 

GENERAL SERVICES 

ADMINISTRATION 

Federal Acquisition Regulation 
(FAR): 

Contract debts; policies and 
procedures; comments 
due by 12-26-06; 
published 10-24-06 [FR 
06-08806] 

HEALTH AND HUMAN 

SERVICES DEPARTMENT 

Centers for Medicare & — 

Medicaid Services 

Medicare and Medicaid: 

Long term care facilities; fire 
safety requirements; 
automatic sprinkler 
systems; comments due 
by 12-26-06; published 
10-27-06 [FR E6-17911] 

HEALTH AND HUMAN 
SERVICES DEPARTMENT 
Food and Drug 
Administration 

Human drugs: 

Skin bleaching drug 
products; over-the-counter 
use; comments due by 
12-27-06; published 8-29- 
06 [FR E6-14263] 

HOMELAND SECURITY 

DEPARTMENT 

Transportation Security 

Administration 

Air cargo security 
requirements; comments 
due by 12-26-06; published 

10-25-06 [FR 06-08904] 

HOUSING AND URBAN 

DEVELOPMENT 

DEPARTMENT 

Public and Indian housing: 


Public. Housing Operating 
Fund Program; comments 
due by 12-26-06; 
published 11-24-06 [FR 
06-09363] 


INTERIOR DEPARTMENT 


- Fish and Wildlife Service 


Migratory birds; revised list; 
comments due by 12-29-06; 
published 8-24-06 [FR 06- 
07001] 


NATIONAL AERONAUTICS 
AND SPACE 
ADMINISTRATION 

Federal Acquisition Regulation 

(FAR): : 

Contract debts; policies and 
procedures; comments . 
due by 12-26-06; 
published 10-24-06 [FR 
06-08806] 

NATIONAL CREDIT UNION 
ADMINISTRATION 
Credit Unions: 

Organization and 
operations— 

General lending maturity 
limit and other financial 
services; comments due 
by 12-26-06; published 
10-27-06 [FR E6-17835] 

NUCLEAR REGULATORY 

COMMISSION 

Nuclear power reactors; 
approaches to risk-inform 
and performance-base 
requirements; comments 
due by 12-29-06; published - 

5-4-06 [FR E6-06745] 

PERSONNEL MANAGEMENT 
OFFICE 
Allowances and differentials: 

Cost-of-living allowances 
(nonforeign areas)— 
Alaska, Puerto Rico, and 

Virgin Islands; rate 
changes; comments due 
by 12-26-06; published 
, 10-27-06 [FR E6-17950] 
STATE DEPARTMENT © 
Deaths and estates; 

comments due by 12-26-06; 

published 10-24-06 [FR E6- 

17591] 

TRANSPORTATION 

DEPARTMENT 

Standard time zone 
boundaries: 

Indiana; comments due by 
12-28-06; published 11- 
28-06 [FR 06-09432] 

TRANSPORTATION 

DEPARTMENT 

Federal Aviation 

Administration 

Air traffic operating and flight 
rules, etc.: 

LaGuardia Airport, NY; 
congestion management 
rule; comments due by 


significance. 
1 

| 
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12-29-06; published 10- 
24-06 [FR E6-17818] 
Airworthiness directives: 

Bombardier; comments due 
by 12-29-06; published _ 
10-30-06 [FR E6-17650] 

EADS SOCATA; comments 
due by 12-28-06; 
published 11-28-06 [FR 
06-09429] 

General Electric Co.; 
comments due by 12-26- 
06; published 10-24-06 
[FR E6-17742] 

Hartzell Propeller Inc.; 
comments due by 12-26- 
06; published 10-27-06 
[FR E6-17925] 

Short Brothers & Harland 
Ltd.; comments due by 
12-28-06; published 11- 
28-06 [FR 06-09427] 

Sikorsky, et al.; comments 
due by 12-29-06; 
published 10-30-06 [FR 
E6-18147] 

Teledyne Continental 
Motors; comments due by 
12-26-06; published 10- 
26-06 [FR E6-17935] 

Turbomecca; comments due 
by 12-29-06; published 
11-29-06 [FR E6-20229] 

TRANSPORTATION 

DEPARTMENT 

Federal Railroad 

Administration 

Occupational noise exposure 
for railroad operating 
employees; comments due 

by 12-26-06; published 10- 

27-06 [FR 06-08612] 

TREASURY DEPARTMENT 
Internal Revenue Service 
Income taxes: 

General allocation and 
accounting regulations; 
tax-exempt bond 
proceeds; comments due 
by 12-26-06; published 9- 
26-06 [FR 06-08202] 
Correction; comments due 

by 12-26-06; published 
11-22-06 [FR E6-19789] 


TREASURY DEPARTMENT 

Alcohol and Tobacco Tax 

and Trade Bureau 

Alcohol, tobacco and other 
excise taxes: 

Cigars and cigarettes; tax 
classification; comments 
due by 12-26-06; 
published 10-25-06 [FR 
06-08835] 

Alcoholic beverages: 

Labeling and advertising, 
major food allergen 
labeling standards; 
comments due by 12-26- 
06; published 9-20-06 [FR 
06-07963] 


LIST OF PUBLIC LAWS 


This is a continuing list of 
public bills from the current 
session: of Congress which 
have become Federal laws. It 
may be used in conjunction 
with “PLUS” (Public Laws 
Update Service) on 202-741- 
6043. This list is also 
available online at http:// 
www.archives.gov/federal- 
registerNaws.html. 


The text of laws is not 
published in the Federal 
Register but may be ordered 
in “slip law” (individual 
pamphlet) form from the 


Superintendent of Documents, . 


U.S. Government Printing 
Office, Washington, DC 20402 
(phone, 202-512-1808). The 
text will also be made 
available on the Internet from 
GPO Access at http:// 
www.gpoaccess.gov/plaws/ 
index.html. Some laws may 
not yet be available. 


H.R. 3699/P.L. 109-396 
Federal and District of 
Columbia Government Real 
Property Act of 2006 (Dec. 
15, 2006; 120 Stat. 2711) 
H.R. 1472/P.L. 109-397 

To designate the facility of the 
United States Postal Service 
located at 167 East 124th 
Street in New York, New 
York, as the “Tito Puente 
Post Office Building”. (Dec. 
18, 2006; 120 Stat. 2722) 
H.R. 4246/P.L. 109-398 

To designate the facility of the 
United States Postal Service 
located at 8135 Forest Lane 
in Dallas, Texas, as the “Dr. 
Robert E. Price Post Office 
Building”. (Dec. 18, 2006; 120 
Stat. 2723) 

H.R. 4720/P.L. 109-399 

To designate the facility of the 
United States Postal Service 
located at 200 Gateway Drive 
in Lincoln, California, as the 
“Beverly J. Wilson Post Office 
Building”. (Dec. 18, 2006; 120 
Stat. 2724) 

H.R. 5108/P.L. 109-400 

To designate the facility of the 
United States Postal Service 
located at 1213 East Houston 
Street in Cleveland, Texas, as 
the “Lance Corporal Robert A. 
Martinez Post Office Building”. 
(Dec. 18, 2006; 120 Stat. 
2725) 


H.R. 5682/P.L. 109-401 


To exempt from certain 
requirements of the Atomic 
Energy Act of 1954 a 


proposed nuclear agreement 
for cooperation with India. 
(Dec. 18, 2006; 120 Stat. 
2726) 

H.R. 5736/P.L. 109-402 

To designate the facility of the 
United States Postal Service 
located at 101 Palafox Place 
in Pensacola, Florida, as the 
“Vincent J. Whibbs, Sr. Post 
Office Building”. (Dec. 18, 
2006; 120 Stat. 2754) 

H.R. 5857/P.L. 109-403 

To designate the facility of the 
United States Postal Service 
located at 1501 South 
Cherrybell Avenue in Tucson, 
Arizona, as the “Morris K. 
‘Mo’ Udall Post Office 
Building”. (Dec. 18, 2006; 120 
Stat. 2755) 

H.R. 5923/P.L. 109-404 

To designate the facility of the 
United States Postal Service 
located at 29-50 Union Street 
in Flushing, New York, as the 
“Dr. Leonard Price Stavisky 
Post Office”. (Dec. 18, 2006; 
120 Stat. 2756) 

H.R. 5989/P.L. 109-405 

To designate the facility of the 
United States Postal Service 
located at 10240 Roosevelt 
Road in Westchester, Illinois, 
as the “John J. Sinde Post 
Office Building”. (Dec. 18, 
2006; 120 Stat. 2757) 

H.R. 5990/P.L. 109-406 

To designate the facility of the 
United States Postal Service 
located at 415 South 5th 
Avenue in Maywood, Illinois, 
as the “Wallace W. Sykes 
Post Office Building”. (Dec. 
18, 2006; 120 Stat. 2758) 
H.R. 6078/P.L. 109-407 

To designate the facility of the 
United States Postal Service 
located at 307 West Wheat 
Street in Woodville, Texas, as 
the “Chuck Fortenberry Post 
Office Building”. (Dec. 18, 
2006; 120 Stat. 2759) 

H.R. 6102/P.L. 109-408 

To designate the facility of the 
United States Postal Service 
located at 200 Lawyers Road, 
NW in Vienna, Virginia, as the 
“Captain Christopher P. Petty 
and Major William F. Hecker, 
lll Post Office Building”. (Dec. 
18, 2006; 120 Stat. 2760) 
H.R. 6151/P.L. 109-409 

To designate the facility of the 
United States Postal Service 
located at 216 Oak Street in 
Farmington, Minnesota, as the 
“Hamilton H. Judson Post 
Office”. (Dec. 18, 2006; 120 
Stat. 2761) 

S. 1219/P.L. 109-410 

To authorize certain tribes in 
the State of Montana to enter 


into a lease or other 
temporary conveyance of 
water rights to meet the water 
needs of the Dry Prairie Rural 
Water Association, Inc. (Dec. 
18, 2006; 120 Stat. 2762) 

S. 1820/P.L. 109-411 

To designate the facility of the 
United States Postal Service 
located at 6110 East 51st 
Place in Tulsa, Oklahoma, as 
the “Dewey F. Bartlett Post 
Office”. (Dec. 18, 2006; 120 
Stat. 2763) 

S. 3759/P.L. 109-412 

To name the Armed Forces 
Readiness Center in Great 
Falls, Montana, in honor of 
Captain William Wylie Galt, a 
recipient of the Congressional 
Medal of Honor. (Dec. 18, 
2006; 120 Stat. 2764) 

S. 4050/P.L. 109-413 

To designate the facility of the 
United States Postal Service 
located at 103 East Thompson 
Street in Thomaston, Georgia, 
as the “Sergeant First Class 
Robert Lee ‘Bobby’ Hollar, Jr. 
Post Office Building”. (Dec. 
18, 2006; 120 Stat. 2765) 

S. 4073/P.L. 109-414 

To designate the outpatient 
clinic of the Department of 
Veterans Affairs located in 
Farmington, Missouri, as the 
“Robert Silvey Department of 
Veterans Affairs Outpatient 
Clinic”. (Dec. 18, 2006; 120 
Stat. 2766) 

H.R. 6143/P.L. 109-415 

Ryan White HIV/AIDS 
Treatment Modernization Act 
of 2006 (Dec. 19, 2006; 120 
Stat. 2767) 

S. 843/P.L. 109-416 
Combating Autism Act of 2006 
(Dec. 19, 2006; 120 Stat. 
2821) 

S. 3678/P.L. 109-417 
Pandemic and All-Hazards 
Preparedness Act (Dec. 19, 
2006; 120 Stat. 2831) 

H.R. 5466/P.L. 109-418 
Captain John Smith 
Chesapeake Natioial Historic 
Trail Designation Act (Dec. 19, 
2006; 120 Stat. 2882) 
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